Missouri  Attorney  General's  Opinions  - 1957 


Opinion 

Date 

Topic 

Summary 

1-57 

Feb  5 

TAXES. 

INCOME  TAXES. 

CORPORATIONS. 

CORPORATION 

INCOME  TAXES. 

EXEMPTIONS. 

TAX  EXEMPTIONS. 

TAXATION. 

Land  O'Lakes  Creameries  Inc.,  a Minnesota  corporation,  is  liable  for 

taxation  on  its  income  under  the  Missouri  Income  Tax  Law. 

1-57 

Feb  21 

ACCOUNTANCY 

BOARD. 

QUALIFICATIONS. 

RECIPROCITY. 

Qualifications  for  a nonresident  to  obtain  a certificate  as  a certified 
public  accountant  or  public  accountant  in  this  state. 

1-57 

Apr  24 

FICTITIOUS  NAME. 

SECRETARY  OF  STATE. 

Proprietors  are  not  required  to  register  when  operating  under  their 
name  with  such  words  as  "company"  or  "and  company"  or  words 
descriptive  of  the  character  of  business  are  added  thereto. 

1-57 

June  12 

TAXATION. 

INCOME  TAX. 

DIRECTOR  OF 

REVENUE. 

TAXES. 

TAX  RETURNS. 

When  no  income  tax  return  is  filed,  director  of  revenue  has  four 
years  from  date  on  which  taxpayer  is  required  by  law  to  file  return  to 
make  assessment.  Director  of  Revenue  has  four  years  from  date 
return  was  actually  filed  to  make  additional  assessments. 

2-57 

Jan  29 

ECONOMIC  POISONS. 

DEPARTMENT  OF 

AGRICULTURE. 

Products  for  eliminating  internal  worms  from  hogs,  poultry,  or  other 
animals  are  not  subject  to  registration  under  the  Missouri  Economic 
Poisons  Act.  All  100%  paradichlorobenzine  or  100%  naphthalene 
products  of  a company,  all  of  which  bear  the  same  or  a portion  of 
the  same  claims,  can  be  registered  as  one  economic  poison  under 
the  Missouri  Economic  Poisons  Act,  and  only  one  registration  fee  has 
to  be  paid  thereon. 

2-57 

Feb  1 

DEPARTMENT  OF 

AGRICULTURE. 

ECONOMIC  POISONS 

LAW. 

Paints  resistant  to  mildew  on  the  paint  film  only  are  not  economic 
poisons  within  the  meaning  of  the  Missouri  Economic  Poisons  Law. 

2-57 

June  12 

SHERIFFS. 

FEES  AND  MILEAGE. 

Where,  by  order  of  court,  the  sheriff  of  Christian  County  went  to  St. 
Louis,  Missouri,  and  transported  a witness  in  a criminal  case  to 
Christian  County,  sheriff  cannot  be  compensated  for  so  doing. 

Where,  by  order  of  the  circuit  court,  the  sheriff  of  Christian  County, 

went  to  the  Missouri  State  Penitentiary  in  Jefferson  City,  secured 
therefrom  a prisoner  and  transported  him  to  Christian  County  to 
serve  as  a witness  in  a criminal  case,  after  which  the  sheriff 
transported  such  witness  back  to  the  Missouri  State  Penitentiary, 
sheriff  cannot  be  compensated  for  such  service. 


2-57 


3-57 


Dec  10 


COUNTY  ASSESSOR. 
CONTRACT  WITH 
COUNTY. 


A county  assessor  in  a fourth  class  county  may  bid  on  work  which 
consists  of  making  a fill  in  a county  road,  which  contract  will  be  let  by 
the  county  court  to  the  lowest  acceptable  bidder. 


Mar  27 


Hon.  Newton 


WITHDRAWN 


3-57 


3-57 


Oct  2 


Atterbury 


OFFICERS. 

STATE  OFFICERS. 
EMPLOYEES. 

STATE  EMPLOYEES. 
RETIREMENT. 

STATE  RETIREMENT 
SYSTEM. 

STATE  EMPLOYEES' 
RETIREMENT  SYSTEM. 
UNIVERSITY  OF 
MISSOURI. 

MISSOURI 
UNIVERSITY. 
CURATORS  OF 
UNIVERSITY  OF 
MISSOURI. 

COLLEGES. 

STATE  COLLEGES. 
STATE  TEACHERS 
COLLEGES. 

TEACHERS  COLLEGES. 


Employees  of  the  University  and  colleges  who  are  not  covered  under 
some  other  retirement  or  benefit  fund  to  which  the  state  is  a 
contributor  (not  counting  contributions  under  the  Federal  Old  Age 
and  Survivors'  Insurance  Act)  qualify  under  the  law  to  become 
members  of  the  Missouri  State  Employees'  Retirement  System. 


Oct  7 


OFFICERS. 

STATE  OFFICERS. 
EMPLOYEES. 

STATE  EMPLOYEES. 
STATE  RETIREMENT 
SYSTEM. 

STATE  EMPLOYEES' 
RETIREMENT  SYSTEM. 
PUBLIC  SCHOOL 
RETIREMENT  SYSTEM. 
TEACHERS' 


The  director  and  employees  of  the  Public  School  Retirement  System 
do  not  qualify  under  the  law,  and  do  not  become  members  of  the 
Missouri  State  Employees'  Retirement  System. 


RETIREMENT  SYSTEM. 

3-57 

Oct  7 

OFFICERS. 

STATE  OFFICERS. 

EMPLOYEES. 

STATE  EMPLOYEES. 

RETIREMENT. 

STATE  RETIREMENT 

SYSTEM. 

CIVIL  DEFENSE. 

STATE  SURVIVAL 

PLANS  PROJECT. 

SURVIVAL  PLANS 

PROJECT. 

Personnel  of  the  Missouri  State  Survival  Plans  Project  qualify  under 
the  law  to  become  members  of  the  Missouri  State  Employees' 
Retirement  System. 

3-57 

Oct  14 

OFFICERS. 

STATE  OFFICERS. 

EMPLOYEES. 

STATE  EMPLOYEES. 

STATE  EMPLOYEES' 

RETIREMENT  SYSTEM. 

STATE  RETIREMENT 

SYSTEM. 

INSURANCE. 

DIVISION. 

DIVISION  OF 

INSURANCE. 

EXAMINERS. 

INSURANCE 

EXAMINERS. 

EXAMINERS  OF  THE 

DIVISION  OF 

INSURANCE. 

EXAMINERS  IN  THE 

DIVISION  OF 

INSURANCE. 

Examiners  in  the  Division  of  Insurance  qualify  under  the  law  and 
become  members  of  the  Missouri  State  Employees'  Retirement 
System. 

3-57 

Oct  18 

OFFICERS. 

STATE  OFFICERS. 

EMPLOYEES. 

STATE  EMPLOYEES. 

RETIREMENT. 

STATE  RETIREMENT 

SYSTEM. 

MAGISTRATES. 

Court  reporters,  magistrate  clerks  and  magistrates  are  not  covered  by 
the  Missouri  State  Employees'  Retirement  System  Law. 

CLERKS  OF 

MAGISTRATE 

COURTS. 

MAGISTRATE  CLERKS. 

CIRCUIT  COURT 

REPORTERS. 

REPORTERS  OF 

CIRCUIT  COURTS. 

STATE  EMPLOYEES' 

RETIREMENT  SYSTEM. 

4-57 

Aug  8 

COUNTY  COURT. 

COUNTY  BUDGET. 

NURSING  HOMES. 

Right  of  county  court  to  expend  proceeds  of  sale  of  county  farm 
during  1957  and  1958. 

5-57 

Jan  21 

CONSTITUTIONALITY. 

Sections  390.171  and  390.176,  RSMo  1949,  are  constitutional. 

5-57 

June  28 

RECORDING  OF 

TELEPHONIC 

COMMUNICATIONS 

Where  authorities  of  State  Hospital  No.  1 obtain  consent  of  relative 
or  person  authorized  to  give  such  consent  for  an  operation  or 
autopsy  to  be  performed  upon  an  inmate  of  State  Hospital,  having  a 
state  hospital  employee  "listen  in"  to  the  conversation  would  be 
permissible.  Also  permissible  to  have  a recording  machine  attached 
to  the  telephone  at  the  State  Hospital,  which  machine  would  record 
the  conversation  giving  consent.  Such  recording  machine  would  be 
subject  to  regulations  set  forth  in  the  order  of  the  Missouri  Public 

Service  Commission. 

6-57 

Jan  7 

SHERIFFS. 

A person  appointed  to  fill  a vacancy  in  the  office  of  sheriff,  which 
vacancy  occurred  less  than  nine  months  prior  to  the  holding  of  a 
general  election,  at  which  election  a sheriff  was  elected  for  a full  four 
year  term,  would  continue  in  the  office  of  sheriff  until  the  first  day  of 
the  succeeding  year  and  until  a person  elected  to  the  office  at  the 
general  election  was  duly  qualified. 

6-57 

Jan  15 

SPECIAL  ROAD 

DISTRICTS. 

COMMISSIONER 

SELLING  ROAD 

BUILDING  MATERIAL 

OR  LABOR  TO 

DISTRICT,  NOT 

GUILTY  OF  CRIME. 

WHEN. 

Commissioner  of  special  city  or  town  road  district,  non-township 
organization  county,  organized  under  Secs.  233.010  to  233.165  RSMo 
1949,  who  in  individual  capacity,  sells  material  and  labor  for  building 
and  repairing  district  roads  to  commission  of  which  he  is  a member; 
absent  fraud,  transaction  is  not  criminal  offense,  and  commissioner 

will  not  have  violated  Sec.  61.300  or  Secs.  61.170  to  61.300  RSMo 

1949,  and  cannot  be  found  guilty  of  a misdemeanor;  cannot  be 
punished  as  provided  by  Sec.  61.310  RSMo  1949,  and  will  not  violate 
any  other  criminal  statutes. 

9-57 

Mar  6 

NATIONAL  PARKS. 

PARKS. 

FEDERAL 

Sections  12.020,  12.010,  and  95.525,  RSMo  1949,  cedes  exclusive 
jurisdiction  to  the  Federal  Government  of  the  George  Washington 
Carver  National  Monument  and  the  Jefferson  National  Expansion 

JURISDICTION. 

STATE  JURISDICTION. 

JURISDICTION. 

JURISDICTION  OF 

NATIONAL  PARKS. 

Memorial,  only  to  the  extent  the  federal  government  accepts  said 
jurisdiction;  and  State  of  Missouri  still  retains  jurisdiction  over  said 
two  pieces  of  property. 

9-57 

Apr  26 

CRIMINAL  LAW. 

PUNISHMENT. 

GOVERNOR. 

Sentence  to  hang  should  be  modified  to  conform  to  present 
punishment  for  death.  Any  delay  in  executing  death  sentence  against 
Barbata  from  1944-1957  does  not  prevent  executing  sentence  at  this 

time. 

9-57 

June  17 

GENERAL  ASSEMBLY. 

CONSTITUTION. 

STATUTES. 

When  a bill  is  finally  passed  by  both  houses  of  the  General  Assembly 
and  approved  by  the  governor,  the  constitutionality  of  the  resulting 
law  cannot  be  successfully  challenged  on  the  ground  that  the 
presiding  officer  of  the  Senate  failed  to  sign  the  bill. 

14-57 

Oct  31 

TAXATION. 

COUNTY  COURTS. 

The  county  court  has  no  authority  to  relieve  the  collector  from  the 
collection  of  penalties  and  interest  due  on  account  of  delinquent 

taxes. 

15-57 

Jan  7 

OFFICERS. 

KANSAS  CITY  BOARD 

OF  ELECTION 

COMMISSIONERS. 

Subsection  4 of  Section  117.050,  RSMo,  requires  the  Kansas  City 

Board  of  Election  Commissioners  to  keep  its  office  open  during 
business  hours  of  each  week  day,  excluding  Sundays  and  legal 
holidays.  Board  is  unauthorized  to  close  its  office  Saturday  afternoon 

of  each  week. 

15-57 

June  21 

DIVISION  OF 

WELFARE. 

LICENSING  MASONIC 

HOME  OF  MISSOURI. 

CHILDREN. 

There  is  no  duty  or  responsibility  of  the  State  Division  of  Welfare  to 
require  a license  nor  to  inspect  that  portion  of  the  Masonic  Home  of 
Missouri  devoted  to  the  caring  for  children,  because  the  Home 
neither  advertises  nor  holds  itself  out  as  conducting  a boarding 
house  or  place  of  residence  for  children. 

15-57 

July  17 

AID  TO  DEPENDENT 

CHILDREN. 

HOUSE  BILL  NO.  69. 

It  is  the  duty  of  the  Division  of  Welfare  to  pay  Aid  to  Dependent 
Children  benefits  to  children  16  and  17  years  of  age,  who  otherwise 
qualify  for  such  benefits,  on  and  after  August  29,  1957. 

15-57 

Oct  15 

INMATES  OF  THE 

PENITENTIARY. 

STATE  PARKS. 

LABOR  OF  INMATES. 

Labor  of  inmates  of  the  Missouri  State  Penitentiary  may  be  used  in 
improving  the  parks  belonging  to  this  state. 

16-57 

Feb  7 

UNITS. 

ELECTION. 

COSTS. 

County  Health  Unit  Election  would  be  valid  if  held  on  the  same  day 
as  township  elections;  necessary  as  set  forth  in  the  statute,  Section 
205.010,  RSMo  Cum.  Supp.  1955;  county  would  bear  the  expense  of 
the  election;  county  and  townships  in  the  county  would  not  share 
this  election  expense. 

16-57 

Feb  27 

SALES  TAX. 

A record  of  all  sales  tax  returns  made  to  the  department  of  revenue 

RECORDS. 

must  be  kept;  no  authority  exists  for  destroying  these  records  at  any 
time.  Such  records  may  be  preserved  by  microfilming  or 
photographing,  and  when  such  records  are  reproduced  in  this 
manner  the  original  record  may  be  destroyed. 

16-57 

Mar  27 

TAXES. 

TAXATION. 

TRUST  ESTATES. 

WILLS. 

COLLECTOR  OF 

TAXES. 

EXEMPTION  FROM 

TAXES. 

EXECUTOR  AND 

ADMINISTRATOR. 

Executor  has  duty  of  paying  taxes  assessed  and  levied  against 
property  for  1956,  wherein  testatrix  dies  before  said  taxes  are  paid, 
and  wherein  she  leaves  her  property  for  charitable  purposes. 

Collector  may  collect  taxes  if  executor  does  not  pay  them. 

16-57 

May  2 

SCHOOLS. 

SCHOOL  DISTRICTS. 

TAXES. 

Where  common  school  district  is  divided  by  reorganization  plan  after 
levy  and  assessment  of  taxes,  tax  moneys  collected  for  current  year 
should  be  paid  to  such  common  school  district.  Upon  division  of 
district  by  reorganization  plan,  county  board  of  education  has 
reasonable  time  after  expiration  of  sixty  days  within  which  to  annex 
remaining  portion  of  divided  district  to  adjoining  district. 

18-57 

Jan  22 

Opinion  letter  to  the  Honorable  William  A.  Collet 

18-57 

Jan  23 

MENTAL  HEALTH. 

INSANE  PERSONS. 

Recovery  of  competency  inquiry  provided  for  in  Sec.  475.360  RSMo 
Cum.  Supp.  1955  need  not  be  employed  to  qualify  person  to  serve  as 
administrator  of  an  estate  subsequent  to  such  person's  discharge  as 
a "mentally  ill  individual"  under  authority  of  Sec.  202.827  RSMo  Cum. 
Supp.  1955. 

18-57 

Mar  22 

PROBATE. 

PROBATE  JUDGE. 

PROBATE  COURT. 

Probate  judge  in  county  having  more  than  thirty  thousand  and  less 
than  seventy  thousand  inhabitants,  and  assessed  valuation  over  thirty 
million  dollars,  may  not  pay  in  excess  of  three  thousand  dollars  per 

annum  for  clerk  hire. 

18-57 

May  8 

TAXATION. 

COUNTY  BOARD  OF 

EQUALIZATION. 

In  performing  its  duties  a county  board  of  equalization  cannot  reduce 
the  aggregate  assessed  valuation  of  property  within  the  county 
below  the  aggregate  assessed  valuation  thereof,  as  fixed  and 
determined  by  the  State  Tax  Commission  for  the  same  year. 

18-57 

June  6 

FORFEITURE  OF 

RECOGNIZANCE. 

In  proceeding  upon  a forfeiture  of  a recognizance,  Supreme  Court 

Rule  32.12  should  be  followed  rather  than  Section  544.640,  RSMo 

1949. 

18-57 

June  10 

INSURANCE. 

Pre-arranged  funeral  contract  described  in  opinion  is  a contract  of 
insurance  and  offering  of  the  same  to  the  public  without  meeting 
licensing  requirements  of  Missouri's  insurance  code  violates  Sections 

375.300  and  375.310  RSMo  1949. 

18-57 

June  17 

INSANE  PERSONS. 

EXAMINATION  BY 

PHYSICIANS. 

Probate  Court  may  compel  alleged  insane  persons  to  submit  to  an 
examination  by  a physician  following  an  application  for  involuntary 
hospitalization. 

18-57 

June  28 

TAXATION. 

COUNTY  COURTS. 

COUNTY  BOARDS  OF 

EQUALIZATION. 

The  county  court  or  county  board  of  equalization  cannot  reassess 
real  estate  and  tangible  personal  property  or  abate  taxes  arising  by 
virtue  of  a regular  and  proper  assessment  where  subsequent  to  the 
assessment  date  the  property  is  totally  or  partially  destroyed. 

18-57 

July  2 

NEWSPAPERS. 

LEGAL  PUBLICATION. 

Requirements  of  Section  493.050  RSmo  1949,  that  a newspaper  be 
entered  as  second  class  matter  at  post  office  in  publication  city,  and 
that  a newspaper  shall  have  been  legally  and  consecutively  published 
for  three  years,  means  three  years  from  date  first  issue  was  actually 
published,  and  not  three  years  from  date  second  class  permit  was 
issued.  A weekly  newspaper  which  actually  began  legal  and 
consecutive  publication  on  June  11,  1954,  and  has  continued 
uninterruptedly  to  the  present,  but  obtained  postal  permit  on 

October  11,  1954,  three  year  publication  period  began  June  11,  1954 
and  not  on  October  15,  1954.  If  newspaper  has  complied  with  other 
requirements  of  said  statute,  it  is  qualified  to  publish  all  legal  notices 
as  of  June  11,  1957. 

18-57 

Oct  21 

LOTTERIES. 

In  the  determination  of  the  winner  of  a contest  in  which  the  winner 

is  determined  by  the  judgment  of  the  comparative  merits  of 
statements  within  twenty-five  words  or  less,  which  statements  begin, 

"1  like  to  trade  at  Crown  Drug  Stores  because,"  they  are  determined 
upon  skill,  and  not  upon  chance,  and  although  such  operation  may 
entail  the  elements  of  consideration  and  prize,  yet  the  operation  is 
not  a lottery  within  the  meaning  of  lottery  laws  of  Missouri  inasmuch 
as  the  third  and  necessary  element  of  chance  is  not  present. 

19-57 

June  21 

Hon.  Russell  Corn 

WITHDRAWN 

20-57 

Oct  29 

Hon.  Claude  E.  Curtis 

WITHDRAWN 

21-57 

Jan  24 

GAMBLING  DEVICES. 

PINBALL  MACHINES. 

MINORS. 

A pinball  machine  which  pays  off  only  in  free  games  is  not  a 
gambling  device.  No  law  which  prohibits  the  playing  of  pinball 
machines  by  minors  in  Missouri. 

21-57 

Nov  27 

SCHOOLS. 

SCHOOL  DISTRICTS. 

Data  on  average  daily  attendance  for  school  year  1956-1957  used  in 
determining  average  daily  attendance  of  proposed  enlarged  district 
submitted  to  voters  as  plan  of  county  board  of  education  when  such 
plan  is  submitted  to  voters  after  June  30,  1957  and  before  July  1, 

1958. 

21-57 

Dec  10 

LINCOLN  UNIVERSITY. 

Sec.  172.300,  RSMo,  Cum.  Supp.  1955,  does  apply  to  curators  of 

TEACHERS' 

RETIREMENT  SYSTEM. 

Lincoln  University  with  respect  to  the  use  of  state  appropriated  funds 
for  retirement,  disability  and  death  plans. 

22-57 

Jan  17 

WATERS. 

STATE. 

STATE  PARK  BOARD. 

Authority  to  construct  fences  across  artificial  lake  covering  state- 

owned  land. 

24-57 

June  7 

COUNTY  COURT. 

COUNTIES. 

COUNTY  ASSESSOR. 

ASSESSOR. 

The  county  court  of  a county  of  the  third  class  cannot  withhold  from 
the  compensation  due  the  assessor  for  performing  his  duties  an 
amount  equal  to  any  overpayment  for  prior  years.  Further,  the 
county  court  may,  by  appropriate  action,  recover  back  any 
overpayments  previously  made  to  the  county  assessor. 

25-57 

Aug  5 

OCCUPATIONAL 

DISEASES. 

MUNICIPALITIES. 

FIRE  DEPARTMENTS. 

It  is  not  the  intent  of  Section  292.300,  RSMo  1949,  to  require 
municipal  governments  who  operate  and  maintain  fire  departments 
that  employees  in  that  department  come  within  its  provisions. 

26-57 

Aug  12 

Hon.  Thomas 

Eagleton 

WITHDRAWN 

28-57 

Jan  9 

SCHOOLS. 

SCHOOL  DISTRICTS. 

OFFICERS. 

CONTRACTS. 

If  chairman  of  board  of  education  employed  by  transportation 
company  which  furnishes  school  transportation  to  his  district  has 
direct  or  indirect  pecuniary  interest  in  transportation  contract,  such 
contract  is  void  as  against  public  policy. 

31-57 

May  9 

Hon.  Benjamin  J. 

Francka 

WITHDRAWN 

32-57 

Jan  28 

CRIMINAL  LAW. 

REPEAL  OF  RSMo 

1949  CRIMINAL 

STATUTES. 

HABITUAL  CRIMINAL 

STATUTES. 

SENATE  BILL  NO.  27 

68th  GENERAL 

ASSEMBLY. 

Charges  under  subsection  3 of  Section  560.161,  RSMo  Supp.  1955, 
relating  to  stealing  by  persons  with  prior  convictions,  cannot  be 
based  upon  prior  convictions  obtained  under  statutory  provisions 
which  were  repealed  by  the  bill  which  enacted  Section  560.161. 

32-57 

Mar  27 

WILDLIFE  CODE. 

CONSERVATION 

CODE. 

RULES  AND 

REGULATIONS. 

Sale  of  wild  rabbits  in  Missouri  prohibited  to  everyone,  resident  or 
nonresident.  Farmer  in  Illinois  taking  opossums  on  his  farm  cannot 
sell  same  or  the  products  thereof  in  Missouri. 

32-57 

July  3 

ST.  LOUIS. 

FLOOD  CONTROL. 

COOPERATIVE 

St.  Louis  in  contract  with  United  States  for  flood  control  project  may 
sign  contract  providing  city  will  provide  lands  and  easements  for  the 
project,  will  hold  the  United  States  free  from  damages,  and  maintain 

AGREEMENTS. 

LEVEES. 

and  operate  the  flood  control  works  after  completion. 

32-57 

Aug  8 

COUNTIES. 

CHARTER  FORM  OF 

GOVERNMENT. 

ST.  LOUIS  COUNTY 

POLICE 

DEPARTMENT. 

St.  Louis  County  Police  Department  has  authority  to  enforce  state 
law  in  incorporated  or  unincorporated  areas  in  the  county. 

32-57 

Sept  9 

ASSESSMENT  OF 

STATE  PROPERTY  BY 

A SECOND  CLASS 

CITY  FOR  STREET 

IMPROVEMENT. 

The  property  of  State  Hospital  No.  2,  which  is  owned  by  the  State, 
located  in  the  City  of  St.  Joseph,  Missouri,  is  not  subject  to 
assessment  by  the  city  for  the  purpose  of  repairing  a street  which 
runs  through  the  property  of  the  aforesaid  State  Hospital  No.  2. 

32-57 

Sept  9 

Hon.  Edward  W. 

Garnholz 

WITHDRAWN 

32-57 

Nov  8 

Hon.  William  J. 

Geekie 

WITHDRAWN 

32-57 

Dec  9 

Hon.  Edward  W. 

Garnholz 

WITHDRAWN 

32-57 

Dec  20 

CORONERS. 

PROSECUTING 

ATTORNEYS. 

CRIMINAL  LAW. 

No  discretion  vested  in  coroner  as  to  report  required  by  Section 
58.370.  It  is  not  necessary  for  report  to  be  made  by  sworn  affidavit. 
Report  must  be  based  upon  the  verdict  of  the  coroner's  jury.  Judge 
has  no  discretion  other  than  to  issue  warrant  required  by  Section 
58.370.  The  prosecuting  attorney  may  enter  state's  nolle  prosequi. 

33-57 

Jan  24 

LEGISLATURE. 

OFFICERS. 

TRAVEL  EXPENSES. 

LEGISLATIVE 

RESEARCH 

COMMITTEE. 

COMMITTEES. 

COUNCIL  OF  STATE 

GOVERNMENTS. 

Members  of  the  Committee  on  Legislative  Research  who  were 
authorized  by  the  Committee  to  represent  the  Committee  at 
meetings  of  the  National  Legislative  Conference  in  Miami,  Florida,  in 
1955,  and  in  Seattle,  Washington,  in  1956,  could  be  legally 
reimbursed,  from  funds  appropriated  for  the  use  of  the  Committee, 
for  expenses  necessarily  incurred  by  them  in  attending  such 
meetings. 

33-57 

Feb  28 

COUNTY  COURT. 

COUNTY  HOSPITALS. 

County  hospital  has  been  established  when  properly  originated  and 
the  bond  election  has  carried;  no  authority  to  pay  from  the  general 
revenue  of  a county  for  an  advertising  or  publicity  campaign 
preceding  bond  election. 

33-57 

June  3 

FEES  AND  SALARIES. 

TOWNSHIPS. 

Fees  allowed  township  trustee  as  ex  officio  treasurer  under  Sec. 

65.230  (3)  RSMo,  Cum.  Supp.  1955  computed  by  applying  statutory 

percentages  to  "all  moneys"  received  and  disbursed  rather  than  to 
each  transaction  involving  receipt  and  disbursement. 

33-57 

June  17 

CRIMINAL  COSTS. 

SHERIFF'S  MILEAGE. 

SCHOOLS. 

ENLARGED  DISTRICTS. 

ELECTION  OF 

DIRECTORS. 

PRINTED  BALLOTS 

REQUIRED. 

1.  When  sheriff  serves  criminal  warrant  while  driving  on  official 
business  not  connected  with  case,  and  claims  mileage  under 
provisions  of  § 57.300,  RSMo  1949;  if  warrant  served  more  than  five 
miles  from  place  of  trial,  he  is  entitled  to  mileage  at  ten  cents  per 
mile  for  each  mile  actually  traveled,  under  said  section.  2 (a). 
Examination  and,  certification  of  criminal  fee  bills  under  provisions  of 
§ 550.190,  RSMo  1949,  a discretionary  duty  of  circuit  judge.  He  is 
required  to  examine  and  certify  the  sheriff's  mileage  when  court 
costs  are  paid  by  the  state.  No  statutory  duty  of  judge  to  examine 
and  certify  mileage  of  sheriff  of  third  and  fourth  class  counties  when 
criminal  costs  to  be  paid  by  county  and  sheriff's  mileage  exempt 
under  provisions  of  § 57.410,  RSMo  1949.  2(b).  Examination  and 
certification  of  criminal  fee  bills  of  cases  finally  determined  in 
magistrate  court,  a discretionary  duty  of  magistrate.  No  statutory 
duty  of  magistrate  to  examine  and  certify  mileage  of  sheriff  of  third 
or  fourth  class  county  when  criminal  costs  to  be  paid  by  county  and 
sheriff's  mileage  exempt  under  provisions  of  § 57.410,  RSMo  1949. 

3.  In  election  of  directors  of  enlarged  school  district,  printed  ballots 
are  necessary  to  valid  election  under  provisions  of  § 165.687, 

111.400,  RSMo  1949,  and  165.330,  RSMo  Cum.  Supp.  1955. 

35-57 

Feb  28 

CRIMINAL  COSTS. 

CRIMINAL  LAW. 

COSTS. 

MOTOR  VEHICLES. 

The  county  is  liable  for  the  costs  of  a prosecution  for  failure  to  report 

a motor  vehicle  accident  commenced  under  Sec.  303.370  RSMo  Cum. 

Supp.  1955,  if  the  defendant  is  found  guilty  and  is  unable  to  pay  the 

costs. 

35-57 

Apr  29 

TAXATION. 

Residential  property  at  127  East  Circle  Drive,  Jefferson  City,  Missouri, 
owned  by  Missouri  Council  of  Churches,  exempt  from  taxation  under 
Article  X,  Section  6,  of  Missouri's  Constitution  of  1945,  and  Section 

137  (6)  RSMo  1949. 

35-57 

June  17 

"CONVICTED" 

DEFINED. 

LIQUOR  LAW. 

The  word  "convicted"  as  used  in  numbered  paragraph  2 of  Section 
312.510,  RSMo  1949,  includes  within  its  meaning  a plea  of  guilty,  as 
does  a trial  before  the  court  which  results  in  a finding  of  guilt. 

35-57 

Oct  21 

MOTOR  VEHICLES. 

OPERATOR'S  AND 

CHAUFFEUR'S 

LICENSES. 

CRIMINAL  LAW. 

Subsection  4 of  Section  302.010  is  constitutional.  Driver's  license 

may  be  suspended  for  convictions  in  proper  court  while  convictions 
may  be  on  appeal. 

37-57 

May  14 

DEPT.  OF 

CORRECTIONS. 

Amounts  paid  from  penitentiary  personal  service  appropriations  may 
be  credited  against  the  amount  owed  by  penitentiary  for  purchases 
for  penitentiary  farms. 

37-57 

July  29 

BOARDING  HOMES 

FOR  CHILDREN. 

SENATE  BILL  NO.  41. 

The  home  for  children,  known  as  the  Convent  of  the  Good  Shepherd, 
located  at  3801  Gravois  Avenue,  St.  Louis,  Missouri,  is  not  subject  to 
the  provisions  of  Senate  Bill  No.  41,  enacted  by  the  69th  General 
Assembly  of  Missouri. 

37-57 

Aug  1 

SIGNING  DEATH 

CERTIFICATES. 

DEFINITION  OF 

“PHYSICIAN". 

A dentist  is  not  a "physician"  as  that  term  is  used  in  the  Laws  of 
Missouri  authorizing  a "physician"  to  sign  a death  certificate  under 

certain  circumstances. 

37-57 

Sept  19 

APPROPRIATIONS. 

PENITENTIARY. 

DEPARTMENT  OF 

CORRECTIONS. 

Use  of  funds  appropriated  in  Section  1,  House  Bill  No.  312,  Sixty- 
ninth  General  Assembly,  for  "Additions,  Repairs  and  Replacements" 
at  penal  institutions. 

39-57 

Jan  2 

MISSOURI 

CONSERVATION 

COMMISSION. 

REGULATIONS  FOR 

LAKE  WAPPAPELLO. 

Regulations  promulgated  by  the  Missouri  Conservation  Commission, 
which  regulations  are  that  decoys  shall  not  be  left  unattended  in  the 
Lake  Wappapello  area  and  that  shooting  blinds  erected  by  private 
individuals  in  that  area  may  be  occupied  by  the  first  person  who 
reaches  them  and  finds  them  vacant  are  within  the  power  of  the 

Conservation  Commission  to  make. 

39-57 

Jan  23 

Hon.  Rex  A.  Henson 

WITHDRAWN 

40-57 

Oct  15 

EGGS. 

EGG  LAW. 

A farmer  selling  eggs  produced  by  his  flock  on  his  farm  to  customers 
in  a town  via  door  to  door  route  need  not  grade  or  label  said  eggs 
nor  does  he  need  a license  to  sell  said  eggs  as  a door  to  door  route 
is  not  an  established  place  of  business  as  referred  to  in  Sections 
196.313  and  196.328,  RSMo  Cum.  Supp.  1955. 

41-57 

Jan  11 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

The  Missouri  Real  Estate  Commission  cannot  pay  to  the  Missouri  Real 
Estate  Association  twenty-five  dollars  a month  for  postage  on  the 
Missouri  Real  Estate  Association  Bulletin,  as  the  legislature  has  not 
appropriated  funds  to  the  Commission  for  that  purpose. 

41-57 

May  20 

STATE  AUDITOR. 

BIENNIAL  AUDIT  OF 

SIX-DIRECTOR 

SCHOOL  DISTRICT. 

An  audit  made  by  the  State  Auditor  pursuant  to  a petition  by  parties 
in  a school  district  under  Section  29.230,  is,  where  such  audit  follows 
the  requirements  of  Section  165.115  and  is  accepted  by  the  board  of 
directors,  sufficient  to  obviate  the  necessity  of  the  board  of  directors 
of  a six-director  school  district  to  arrange  for  the  biennial  audit 
required  in  Section  165.115,  RSMo  1955  Cum.  Supp. 

46-57 

Feb  19 

ASSESSORS. 

TAXATION. 

REVENUE. 

COUNTIES. 

County  assessor  or  deputies  of  all  counties  except  class  one  counties 
and  the  City  of  St.  Louis  must  call  at  office,  place  of  doing  business  or 
residence  of  each  property  owner  in  county  and  require  them  to 
make  a list  of  all  taxable  real  and  tangible  personal  property  owned 
by  such  person  in  county.  Property  owner  has  the  duty  to  fill  in  the 

valuation  of  all  real  and  personal  property  included  in  assessment 

list. 

46-57 

June  19 

SPECIAL  ROAD 

DISTRICTS. 

Submission  and  approval  of  question  of  disorganization  of  special 
road  district  under  authority  of  Sec.  233.160  RSMo  1949  does  not 
prohibit  immediate  formation  of  new  district  under  applicable 

statutes. 

46-57 

Aug  15 

PROSECUTING 

ATTORNEYS. 

SALARY  INCREASE. 

SENATE  BILL  NO.  198. 

Prosecuting  attorneys  in  third  and  fourth  class  counties  are  not 
entitled  to  receive  the  additional  compensation  provided  by  Senate 

Bill  No.  198,  enacted  by  the  69th  General  Assembly,  during  their 
present  terms  of  office. 

46-57 

Oct  28 

CAPITAL  ASSETS. 

REAL  PROPERTY 

"USED  IN  A TRADE 

OR  BUSINESS." 

Whether  or  not  real  property  is  "used  in  a trade  or  business"1  so  as 
to  be  excluded  from  the  definition  of  Capital  Asset  as  such  is  defined 
in  Section  143.100  (2)  Cum.  Supp.  1955,  RSMo  1949,  is  a factual 
determination  to  be  made  in  each  case.  Gains  and  losses  from  capital 
assets  treated  differently  under  Missouri  and  Federal  law. 

48-57 

Jan  17 

NONINTOXICATING 

BEER. 

REVOCATION  OF 

LICENSE. 

No  person  shall  be  granted  a permit  or  license  to  sell  nonintoxicating 
beer  whose  permit  or  license  as  such  dealer  has  been  revoked  or 
who  has  been  convicted,  since  the  ratification  of  the  twenty-first 
amendment  to  the  Constitution  of  the  United  States,  of  the  violation 
of  the  provisions  of  any  law  applicable  to  the  manufacture  or  sale  of 
intoxicating  liquor  or  nonintoxicating  beer. 

48-57 

Mar  15 

PUBLICATION  RATES. 

PUBLIC 

ADVERTISEMENTS. 

CIRCUIT  COURTS. 

COUNTIES  OF  FIRST 

CLASS. 

Circuit  Court  en  banc  in  cities  of  100,000  population  or  more  has 
right  to  set  publication  rates  at  a higher  figure  than  those  established 
in  Section  493.080,  RSMo.  1949.  Maximum  publication  rates  in 
counties  of  the  first  class  are  established  by  Section  493.030,  Cum. 
Supp.  1955.  Where  city  of  100,000  population  or  more  located  in 
first  class  county,  then  publication  rate  for  the  city  is  established 
pursuant  to  Section  493.080,  supra,  and  publication  rate  for  county 
outside  the  city  is  that  established  by  Section  493.030,  supra. 

48-57 

Dec  9 

MOTOR  VEHICLES. 

(1).  A trailer  owned  by  a farmer  and  used  by  him  exclusively  in 
hauling  farm  products  or  other  property  between  his  farm  and  town 
and  between  farms  where  the  highways  are  used,  is  not  exempt  from 
the  requirements  of  Chapter  301,  RSMo,  with  respect  to  the 
registration  of  trailers  and  the  display  of  license  plates  thereon.  (2).  A 
farm  wagon  is  not  a "trailer"  for  the  purposes  of  registration. 

49-57 

Feb  28 

JACKSON  COUNTY 

HIGHWAY  PATROL. 

UNIFORMS. 

County  Court  of  Jackson  County,  Missouri,  may  purchase  and  furnish 
uniforms  to  members  of  the  Jackson  County  Highway  Patrol  so  long 
as  the  ownership  of  such  uniforms  remains  in  the  county. 

49-57 

Aug  8 

COUNTY. 

COUNTY  COURT. 

Not  necessary  for  Presiding  Judge  of  County  Court,  Jackson  County, 
Missouri,  to  sign  or  indicate  his  approval  on  a purchase  order. 

PURCHASING  AGENT. 

50-57 

June  12 

CORONERS. 

CORONER'S  INQUEST. 

DEAD  BODIES. 

Coroner  has  authority  to  exhume  body  buried  before  an  inquest 
when  he  has  reasonable  grounds  to  suspect  foul  play.  Coroner  has 
authority  to  perform  autopsy  only  if  necessary  to  determine  cause  of 

death. 

50-57 

Aug  15 

Hon.  Paul  Knudsen 

WITHDRAWN 

51-57 

Jan  23 

CRIMINAL  LAW. 

MOTOR  VEHICLES. 

CARELESS  DRIVING. 

An  information  that  accused  crossed  yellow  line  passing  another 
vehicle  in  a no-passing  zone  does  not  charge  the  commission  of  a 

crime. 

51-57 

Apr  8 

COUNTY  COURTS. 

THIRD  CLASS 

COUNTIES. 

Cannot  expend  county  funds  for  legal  advice. 

51-57 

May  28 

COUNTY  COURTS. 

THIRD  CLASS 

COUNTIES. 

MAY  EMPLOY 

SPECIAL  COUNSEL. 

WHEN. 

When  third  class  county  court  was  advised  by  prosecuting  attorney 
against  legal  action  to  evict  tenant  of  county  poor  farm,  and 
prosecuting  attorney  refuses  to  do  anything  further  to  protect  the 
county's  rights,  and  the  court  thereafter  employed  special  counsel, 
who  filed  an  ejectment  suit  to  evict  tenant,  said  special  counsel  and 
not  the  prosecuting  attorney  shall  have  exclusive  control  of 
ejectment  suit.  Courts  action  was  authorized  by  Section  56.250, 

RSMo  1949,  and  it  may  allow  reasonable  compensation  to  special 
counsel  and  other  compensation  paid  from  available  county  funds. 

52-57 

Jan  16 

INSURANCE. 

Articles  of  Agreement  of  Survivors'  Benefit  Insurance  Company. 

52-57 

Apr  11 

ASSESSOR. 

ASSESSMENTS. 

TAXATION. 

In  counties  of  the  third  and  fourth  class  having  a population  of  less 
than  forty  thousand  inhabitants  it  is  discretionary  with  the  assessor 
as  to  whether  contiguous  lots  in  one  ownership  are  to  be  assessed  as 
a unit  or  individually.  Further,  if  in  the  discretion  of  the  assessor 
contiguous  lots  in  one  ownership  are  assessed  individually,  and  so 
entered  on  the  tax  books,  the  assessor  would  be  entitled  to  a fee  of 
six  cents  for  making  each  entry. 

52-57 

Apr  12 

INSURANCE. 

Articles  of  Agreement  of  Metropolitan  Universal  Life  Insurance 
Company 

52-57 

Apr  17 

ADMINISTRATIVE 

REVIEW. 

In  cases  which  are  not  "contested  cases"  under  Administrative 

Review  Act,  hearings  should  be  granted  in  some  instances. 

52-57 

May  28 

Hon.  C.  Lawrence 

Leggett 

WITHDRAWN 

52-57 

May  29 

INSURANCE. 

Articles  of  Incorporation  of  Public  Life  Insurance  Company. 

52-57 

July  8 

INSURANCE. 

Articles  of  Incorporation  of  the  Missouri  Union  Life  Insurance 

Company. 

52-57 

July  29 

INSURANCE. 

Articles  of  Agreement  of  Preferred  Life  and  Health  Insurance 

Company. 

52-57 

Aug  22 

INSURANCE. 

Articles  of  Incorporation  of  the  Horace  Greeley  Life  Insurance 
Company. 

52-57 

Sept  17 

INSURANCE. 

Proceedings  of  board  of  directors  and  stockholders  of  American 
Universal  Life  Insurance  Company,  changing  from  stipulated  premium 
life  insurance  company  to  regular  life  insurance  company  are  in 
proper,  legal  form. 

52-57 

Sept  18 

INSURANCE. 

Articles  of  Incorporation  of  Home  Fidelity  Life  Insurance  Company. 

52-57 

Sept  19 

CORPORATIONS. 

INSURANCE. 

General  business  corporation  formed  under  Chapter  351  RSMo  1949 
may  not  amend  Articles  of  Incorporation  so  as  to  qualify  as  a joint 
stock  life  insurance  company  subject  to  provisions  of  Sections 

376.010  to  376.670  RSMo  1949. 

52-57 

Oct  11 

INSURANCE. 

Articles  of  Incorporation  of  Missouri  Life  Insurance  Company. 

52-57 

Oct  23 

INSURANCE. 

Described  contract  proposed  to  be  issued  by  ABC  Ambulance 

Company  not  an  insurance  contract  subject  to  regulatory  provisions 

of  Missouri  insurance  code. 

52-57 

Nov  6 

INSURANCE. 

Articles  of  Incorporation  of  State  Farmers  Mutual  Casualty  Company. 

52-57 

Nov  7 

INSURANCE. 

Articles  of  Incorporation  of  Countryside  Casualty  Company. 

52-57 

Nov  29 

INSURANCE. 

Articles  of  Incorporation  of  Key  Life  Insurance  Company. 

53-57 

May  2 

TOWNSHIP  TAX 

COLLECTOR. 

CITY  TAX  COLLECTOR. 

COMPATIBILITY  OF 

OFFICES. 

The  same  person  may,  simultaneously,  hold  the  office  of  township 
tax  collector  and  city  tax  collector  in  counties  having  township 
organization. 

53-57 

May  23 

RECORDS. 

PUBLIC  RECORDS. 

SCHOOLS. 

The  public  has  the  right  to  inspect  and  copy  the  contents  of  the 
“daily  register"  required  by  Section  163.140,  RSMo  1949,  provided 
that  the  exercise  of  such  right  does  not  unduly  interrupt  the 
discharge  of  duties,  and  the  board  of  education  or  the 
superintendent  of  schools  do  not  have  any  discretion  in  permitting  or 
denying  such  inspection  or  the  right  to  request  a statement  of 
purpose  before  permitting  such  inspection. 

53-57 

Oct  30 

CITIES  OF  THE 

FOURTH  CLASS. 

CITY  TAX 

COLLECTORS. 

VACANCIES  IN 

OFFICE. 

A special  election  is  required  when  a vacancy  occurs  in  an  elective 
office  in  a city  of  the  fourth  class  more  than  six  months  prior  to  the 
next  general  municipal  election  in  such  city. 

SPECIAL  ELECTIONS. 

57-57 

Feb  8 

Hon.  Oscar  Marsh 

WITHDRAWN 

58-57 

May  27 

COUNTY  COURT. 

DRAINAGE  DISTRICTS. 

LEVEE  DISTRICTS. 

County  court  does  not  have  authority  to  remove  or  exclude  land  that 
is  within  a drainage  or  levee  district. 

59-57 

Jan  9 

Hon.  Roy  W. 

McGhee,  Jr. 

WITHDRAWN 

59-57 

Jan  29 

PROBATE  LAW. 

DESCENT  AND 

DISTRIBUTION. 

Where  nieces  and  nephews  of  an  intestate  inherit  from  him  they  will 
take  in  their  own  right  per  capita  in  accordance  with  Section  474.020, 
RSMo  Cum.  Supp.  1955. 

59-57 

May  9 

SCHOOL  DISTRICTS. 

TAXATION. 

PERSONAL 

PROPERTY. 

A property  owner  who  resided  in  one  school  district  on  January  1, 
1957,  and  moved  to  another  school  district  in  the  same  county  prior 
to  the  date  of  assessment,  is  liable  for  personal  property  taxes  in  the 

school  district  in  which  he  resided  on  the  date  of  actual  assessment. 

59-57 

Nov  18 

PUBLIC  WORKS. 

PUBLIC  BUILDINGS. 

PREVAILING  WAGE 

LAW. 

A specification  of  the  prevailing  hourly  rate  of  wages  in  the  locality 
for  each  craft  or  type  of  workman  needed  to  execute  a state  public 
works  contract,  including  the  prevailing  rate  for  legal  holiday  and 
overtime  work  either  in  the  publication  of  the  proposed  state 
improvement  or  in  the  plans,  specifications  and  conditions  governing 
the  details  of  the  proposed  contract,  would  fully  comply  with  the 
requirements  of  House  Bill  No.  294  enacted  by  the  69th  General 
Assembly  and  requiring  such  specification  in  the  "call  for  bids." 

60-57 

Feb  5 

COUNTY  PROBATION 

OFFICERS. 

STATE  BOARD  OF 

PROBATION  AND 

PAROLE. 

PAROLE  AND 

PROBATION  OF 

JUVENILES. 

JUVENILE  COURTS. 

PAROLES. 

The  State  Board  of  Probation  and  Parole  is  neither  under  a legal  duty 
nor  authorized  to  accept  the  supervision  of  a juvenile  placed  on 
probation  or  parole  by  a juvenile  court. 

60-57 

Aug  29 

INTERSTATE 

COMPACTS. 

EXTRADITIONS. 

PROBATIONERS  AND 

PAROLEES. 

“STATES"  AND 

“TERRITORIES". 

The  grant  of  authority  under  Sec.  549.310  RSMo  1949,  to  enter  into 
compacts  and  agreements  with  other  states  for  the  supervision  of 
parolees  and  probationers  does  not  include  authority  by  the 

Governor  to  enter  into  such  compacts  and  agreements  with  Hawaii 

and  Puerto  Rico. 

60-57 

Sept  26 

STATE  BOARD  OF 

PROBATION  AND 

PAROLE. 

PAROLEES. 

THREE-FOURTHS 

LAW. 

Under  the  provisions  of  Senate  Bill  No.  132,  69th  General  Assembly, 
time  served  on  a parole  counts  toward  time  required  to  be  served  in 
the  penitentiary  and  that,  consequently,  the  three-fourths  law 
(House  Bill  No.  318,  69th  General  Assembly)  is  applicable  to  inmates 
paroled  by  the  State  Board  of  Probation  and  Parole. 

62-57 

Jan  11 

COURT  REPORTERS. 

REPORTERS. 

The  County  Court  of  Marion  County  cannot  legally  pay  the  circuit 
court  reporters  travel  expense  incurred  in  traveling  from  his  place  of 
residence  in  the  county  to  the  place  of  holding  circuit  court. 

62-57 

Mar  20 

TAXATION. 

MAXIMUM  ANNUAL 

TAX  RATE  FOR 

MUNICIPAL  AND 

SPECIAL  PURPOSES 

BY  ALDERMEN. 

FOURTH  CLASS 

CITIES. 

Maximum  annual  tax  rate  for  general  municipal  purposes  by 
aldermen  of  fourth  class  city  without  vote  of  qualified  electors 
authorizing  greater  rate,  is  seventy-five  cents  on  one  hundred  dollars 
assessed  valuation,  as  provided  by  Sec.  94.250  RSMo  1949,  plus 
annual  tax  rate  of  not  exceeding  twenty  cents  on  one  hundred  dollars 
assessed  valuation  for  any  special  purpose  provided  by  said  Sec.  2, 
Section  94.260  RSMo  1949.  Maximum  annual  rate  for  general  and 
special  purposes  combined  to  be  levied  by  aldermen  is  ninety-five 

cents  on  one  hundred  dollars  assessed  valuation. 

62-57 

Oct  16 

COUNTY  HEALTH 

CENTERS. 

TAXES. 

A county  health  center  tax  authorized  by  the  voters  before  October 

31,  1957  can  be  levied  and  collected  for  the  year  1957.  Power  to 
determine  annually  the  rate  of  the  county  health  center  tax  is  vested 
solely  in  the  board  of  health  center  trustees. 

62-57 

Oct  21 

WORKMEN'S 

COMPENSATION. 

REHABILITATION. 

APPROPRIATIONS. 

COMPENSATION. 

BOARD  OF 

REHABILITATION. 

Funds  appropriated  in  Section  4.640  of  House  Bill  No.  204,  69th 
General  Assembly  may  not  be  used  to  pay  the  sum  of  $2,500  each, 
per  annum,  to  the  several  members  of  the  Board  of  Rehabilitation 
under  provisions  of  Section  287.143. 

63-57 

Jan  9 

Hon.  J.  Hal  Moore 

WITHDRAWN 

63-57 

Mar  27 

COUNTY  COURTS. 

CITIES. 

CITY  HOSPITAL. 

DONATIONS  BY 

COUNTY  COURT. 

The  county  court  of  Howell  County  may  not  contribute  county  funds 
to  the  city  of  West  Plains  for  the  purpose  of  erecting  a city  hospital 
in  the  city  of  West  Plains.  Such  activity  may  be  done  by  a joint 
cooperative  basis  in  accordance  with  the  laws  of  the  State  of 

Missouri. 

63-57 

Apr  22 

SCHOOLS. 

SCHOOL  DISTRICTS. 

ANNEXATION. 

BOARD  OF 

EDUCATION. 

The  annexation  of  A school  district  to  B school  district  after  an 

annexation  election  in  A school  district  must  be  approved  by  a 
majority  of  the  Board  of  B school  district  before  said  annexation  can 
occur.  The  County  Board  of  education  can  divide  existing  school 
districts  for  purposes  of  reorganization  under  Section  165.685,  Cum. 

Supp.  1955. 

63-57 

Nov  29 

SALARIES  OF 

PROSECUTING 

ATTORNEYS,  COUNTY 

CLERK,  COUNTY 

SUPERINTENDENT  OF 

SCHOOLS,  DEPUTY 
COUNTY  CLERK, 

DEPUTY  CIRCUIT 

CLERK  AND  REORDER 

IN  FOURTH  CLASS 

COUNTIES  WITH 

POPULATION  OF 

BETWEEN  15,000 

AND  17,500. 

Prosecuting  attorneys  in  fourth  class  counties  do  not  receive  any 
salary  increase  by  virtue  of  any  legislation  enacted  by  the  69th 

General  Assembly;  that  on  and  after  Aug.  29,  1957,  county  clerks  in 
fourth  class  counties  are  entitled  to  increased  compensation  in  the 
sum  of  $500  per  year;  that  on  and  after  Aug.  29,  1957,  the  county 
superintendent  of  schools  in  fourth  class  counties  is  entitled  to  an 
increase  in  compensation  of  $400  per  year;  that  deputy  county  clerks 
in  fourth  class  counties  are  entitled  to  $500  per  year  additional 
compensation  by  virtue  of  legislation  enacted  by  the  69th  General 
Assembly;  that  the  chief  deputy  circuit  clerk  in  counties  having  a 
population  of  15,000  and  less  than  17,500,  shall  receive  the  sum  of 
$2,280  per  year  compensation;  that  the  first  deputy  shall  receive  the 
sum  of  $2,100  per  year;  and  the  second  deputy  shall  receive  the  sum 
of  $1,920  per  year  compensation. 

64-57 

Feb  1 

ELECTIONS. 

COUNTY  OFFICERS. 

COUNTY  JUDGES. 

Upon  death  of  an  elected  county  judge  before  assuming  office 
incumbent  does  not  hold  over.  An  appointed  judge  holds  office  until 
the  first  Monday  next  following  the  first  ensuing  general  election. 

64-57 

May  2 

STATE  TREASURER. 

STATE  MONEYS. 

DEPOSITARY. 

Duty  of  State  Treasurer  with  respect  to  investment  of  state  moneys 
not  needed  for  current  operating  expenses. 

64-57 

May  21 

BLIND  PENSION 

FUND. 

STATE  TREASURER. 

TRANSFER. 

It  is  the  duty  of  the  state  treasurer  to  transfer  to  the  distributive 
public  school  fund  that  portion  of  the  blind  pension  fund  which 
remained  on  hand  and  unappropriated  in  his  custody  at  the  end  of 

the  biennium. 

65-57 

Jan  31 

CHILDREN. 

PLACEMENT. 

LAWYERS. 

A lawyer  may  perform  all  of  the  necessary  legal  services  involved  in 
the  transfer  of  the  custody  of  a child  and  not  be  in  violation  of 

Section  210.211,  RSMo  1949;  it  is  the  further  opinion  of  this 
department  that  such  a lawyer  is  not  in  violation  of  the  above  section 
even  though  he  had  knowledge  that  placement  had  been  made  by  a 
person  not  authorized  to  do  so. 

65-57 

Feb  19 

Hon.  William  G. 

Myers,  Jr. 

WITHDRAWN 

65-57 

Oct  21 

LOTTERY. 

A contest  in  which  contestants  are  to  complete  a statement  as  to 
why  they  prefer  the  products  of  a particular  dairy,  the  winner  of 
which  contest  will  be  awarded  a valuable  prize,  constitutes  the 
elements  of  "chance,"  "prize,"  and  "consideration,"  and  is,  therefore, 
a lottery  and  contrary  to  the  laws  of  this  state. 

66-57 

Feb  5 

STATE  PURCHASING 

AGENT. 

The  State  Purchasing  Agent  is  not  required  to  secure  bids  where  the 
articles  to  be  purchased  for  the  state,  or  any  institutions  thereof,  can 

DEPARTMENT  OF 

CORRECTIONS. 

DIVISION  OF  PENAL 

INSTITUTIONS. 

be  obtained  from  the  Division  of  Prison  Industries. 

66-57 

Feb  26 

DECEASED  CONVICTS. 

DUTIES  OF  WARDEN. 

PROPERTY  OF 

DECEASED  CONVICTS. 

ADMINISTRATION  OF 

ESTATES  OF 

DECEASED  CONVICTS. 

(1)  The  Warden  of  the  Penitentiary  is  not  authorized  to  deliver 
property  of  a deceased  convict  over  to  the  family  or  relatives  of  said 
deceased  convict  such  delivery  must  be  made  pursuant  to  the  laws 
of  administration  of  estates.  (2)  The  venue  is  to  be  determined  in 
each  particular  case  as  provided  in  Sec.  473.010,  Cum.  Supp.  1955. 

66-57 

Mar  15 

Hon.  E.  V.  Nash 

WITHDRAWN 

66-57 

Dec  9 

SCHOOLS. 

Illegal  for  school  district  to  pay  for  transportation  of  children  in 
vehicles  not  meeting  regulations  adopted  by  State  Board  of 

Education,  regardless  of  whether  district  receives  state  aid. 

68-57 

Mar  15 

LABOR  UNIONS. 

COUNTY  HIGHWAY 

COMMISSION. 

COLLECTIVE 

BARGAINING. 

Under  provisions  of  Constitution  of  1945,  and  Revised  Statutes  of 
Missouri  1949:  (1)  Employees  of  county  highway  commission  may 
organize  a labor  union.  (2)  County  court  cannot  enter  into  collective 
bargaining  with  such  union.  (3)  County  court  cannot  enter  contract  of 
employment  with  such  union. 

68-57 

Mar  20 

CORONER'S  INQUEST. 

JURORS. 

Each  juror  attending  a coroner's  inquest  shall  receive  the  sum  of 
$3.00  per  day. 

68-57 

July  17 

DEAD  HUMAN 

BODIES. 

STATE  ANATOMICAL 

BOARD. 

DISPOSITION  OF. 

A dead  human  body,  which  is  not  required  to  be  buried  at  public 
expense,  does  not  come  within  the  jurisdiction  of  the  Missouri  State 

Anatomical  Board. 

68-57 

Aug  27 

ASSESSORS. 

DEPUTY  ASSESSORS. 

In  the  case  of  part  time  deputy  county  assessors,  a portion  of  whose 
salary  is  paid  out  of  the  county  treasury  and  a portion  by  the 
assessor  personally,  are  county  employees  and  that  the  county  is 
liable  for  social  security  contributions  to  the  extent  of  the  amount  of 
salary  which  it  pays  to  them;  the  county  is  not  liable  for 
contributions  for  unemployment  compensation  for  deputy  assessors; 
and  part  time  deputy  assessors  would  not,  to  the  extent  that  their 
salaries  are  paid  by  the  county,  automatically  come  within  the 
provisions  of  the  Workmen's  Compensation  Act. 

70-57 

Apr  8 

CRIPPLED  CHILDREN. 

CRIPPLED  CHILDREN'S 

HOSPITAL. 

A female  person  under  the  age  of  21  years,  who  comes  within  the 
compass  of  Chapter  201,  RSMo  1949,  and  who  is  eligible  to  receive 
hospitalization  and  medical  treatment  at  the  University  of  Missouri 

under  the  provisions  of  the  aforesaid  chapter,  does  not  lose  this 
eligibility  by  marriage,  provided  that  her  husband  is  unable  to  pay  the 
expenses  of  said  hospitalization  and  medical  treatment. 

70-57 

Dec  12 

UNIVERSITY  OF 

MISSOURI. 

BOARD  OF 

CURATORS. 

CURATORS  OF 

MISSOURI 

UNIVERSITY. 

STATE  EMPLOYEES. 

UNIVERSITY 

EMPLOYEES. 

STATE  EMPLOYEES' 

RETIREMENT  SYSTEM. 

Under  the  Missouri  State  Employees'  Retirement  System  Law  the 

Board  of  Curators  of  the  University  of  Missouri  is  not  required  to 
make  "matching"  contributions  to  the  Retirement  Fund  from  the 
funds  of  the  University. 

71-57 

June  6 

SCHOOLS. 

In  computing  the  equalization  quota  the  district  in  which  a pupil 
resides  is  entitled  to  count,  for  resident  attendance,  all  resident 
children  attending  another  public  school  whose  tuition  the  district  is 
required  to  pay,  but  that  the  district  is  not  allowed  to  count  for 
resident  attendance,  a resident  pupil  attending  another  public  school 
whose  tuition  the  student  himself  is  paying. 

71-57 

Nov  4 

SCHOOLS. 

EX  POST  FACTO 

LAWS. 

CRIMINAL  LAW. 

CONSTITUTIONAL 

LAW. 

Senate  Bill  No.  16  of  the  69th  General  Assembly,  which  amends  the 
compulsory  attendance  law,  is  not  ex  post  facto  and  is  applicable  to 
those  children  who  may  have  graduated  from  the  eighth  grade  prior 
to  August  29,  1957,  but  were  under  sixteen  years  of  age  at  that  date. 

72-57 

July  11 

BOARD  OF  TRUSTEES 

OF  COUNTY 

HOSPITALS. 

COUNTY  COURTS. 

CONVEYANCE  OF 

COUNTY  HOSPITAL 

PROPERTY. 

A board  of  county  hospital  trustees  may  not  convey  title  to  hospital 
property,  title  to  which  property  is  in  the  county;  and  further,  that 
the  county  court  of  the  county  may  convey  title  to  such  property 
when  authorized  to  do  so  by  the  Board  of  Trustees  of  the  County 
Hospital. 

74-57 

June  19 

JURORS. 

FEES. 

A juror  not  on  the  regular  panel  and  summoned  to  sit  as  a juror  in 
any  criminal  case  in  which  the  offense  charged  is  punishable  with 
death  or  by  imprisonment  in  the  penitentiary  for  life  or  for  not  less 
than  a specified  number  of  years  and  no  limit  to  the  time,  whether 
he  should  have  been  selected  on  the  panel  or  not,  is  to  receive  the 
sum  of  $6  per  day,  if  he  has  traveled  at  least  one  mile  in  attending 
upon  the  court,  and  that  if  he  has  not  traveled  at  least  one  mile  for 

compensation  shall  be  $1  per  day. 

74-57 

June  21 

SCHOOLS. 

SCHOOL  FUNDS. 

COUNTY  TREASURER. 

County  treasurer  should  place  80%  of  state  school  moneys  received 
by  him  for  common  school  district  in  teachers'  fund  upon  receipt 
thereof  and  should  place  remaining  20%  in  either  incidental  or 
teachers'  fund  when  and  as  directed  by  school  board. 

74-57 

Oct  8 

SHERIFFS. 

PEACE  AND  POLICE 

OFFICERS. 

HEALTH  OFFICERS. 

Who  may  make  application  for  commitment  for  temporary 
confinement  and  take  persons  into  custody  and  transfer  to  hospital 
under  Secs.  202.800  and  202.803,  RSMo  Cum.  Supp.  1955. 

75-57 

Jan  21 

COSTS. 

CRIMINAL  COSTS. 

CRIMINAL  LAW. 

SAFETY 

RESPONSIBILITY  LAW. 

MOTOR  VEHICLES. 

DIRECTOR  OF 

REVENUE. 

OFFICERS. 

County  liable  for  costs  of  prosecution  for  failure  to  report  accident 
under  Safety  Responsibility  law  if  defendant  is  tried  and  acquitted, 
but  no  costs  chargeable  if  prosecution  based  upon  affidavit  of 

Director  of  Revenue  fails  from  any  other  cause. 

76-57 

Jan  21 

LOCKER  PLANT. 

FOOD  AND  DRUGS. 

FROZEN  FOOD 

LOCKERS. 

PROSECUTING 

ATTORNEY. 

INJUNCTION. 

CRIMINAL  LAW. 

Prosecuting  attorney  can  file  criminal  charges  or  institute  injunction 
proceedings  against  person  operating  a locker  plant  without  a license 
as  required  by  law;  and  prosecuting  attorney  can  institute  injunction 
proceedings  against  a person  who  violates  any  provisions  of  the 
locker  plant  law,  including  the  one  requiring  an  annual  license  as 

mentioned  above. 

77-57 

Jan  15 

AGRICULTURE. 

COMMUNITY  SALES. 

The  community  sales  law  and  the  regulations  adopted  thereunder  do 
not  apply  to  sales  which  deal  only  in  horses  and  not  other  species  of 
livestock.  Community  sales  and  stockyards  markets  which  are  subject 
to  the  provisions  of  the  Packers  and  Stockyards  Act  (7  U.S.C.A.  Sec. 

181  et  seq.)  or  to  the  provisions  of  Chapter  276  RSMo  1949,  are  by 
virtue  of  such  state  or  federal  regulation  exempted  from  the 
provisions  of  the  Missouri  Community  Sales  Law. 

77-57 

Jan  21 

CREDIT  UNIONS. 

Right  to  proceeds  of  insurance  upon  life  of  shareholder  depends 
upon  term  of  contract  of  insurance. 

77-57 

Dec  4 

MISSOURI 

VETERINARY  BOARD. 

ADMINISTRATIVE 

AGENCIES. 

INVESTIGATORS. 

Missouri  Veterinary  Board  does  not  have  the  power  or  authority  to 
hire  an  attorney.  All  investigations  on  behalf  of  said  Board  must  be 
conducted  by  the  Board  itself  or  any  of  the  members  thereof  whom 
the  Board  may  authorize,  and  said  Board  does  not  have  the  power  or 
authority  to  hire  an  investigator. 

79-57 

Jan  23 

PRACTICE  OF  LAW. 

TAX  DEED. 

TAX  SALE. 

COLLECTORS. 

Collector  of  taxes  of  a fourth  class  county  may  fill  in  the  blanks  of  a 
tax  deed;  he  may  not  charge  for  filling  in  the  blanks  of  a tax  deed. 

80-57 

May  9 

CRIMINAL  LAW. 

The  provisions  of  §560.610,  RSMo  1949,  as  amended  by  the  Laws  of 
1955,  do  apply  to  any  person  of  the  age  of  twenty  years  or  more 
who  pleads  guilty  to  a violation  of  any  of  the  offenses  enumerated  in 

the  aforesaid  section. 

80-57 

Nov  18 

TAXATION. 

The  state  is  not  required  to  pay  any  part  of  the  expenses  incurred 
under  two  contracts  entered  into  by  and  between  St.  Louis  County, 
Missouri  and  two  appraisal  companies  to  furnish  to  the  county  an 
appraisal  of  certain  designated  taxable  lands  and  improvements 
thereon  in  said  county,  together  with  certain  manuals  of  procedure, 
field  record  cards,  land  value  maps,  indexing  cards,  etc. 

81-57 

Feb  15 

STATE  BOARD  OF 

TRAINING  SCHOOLS. 

TRAINING  SCHOOLS. 

PURCHASING  AGENT. 

State  Board  of  Training  Schools  may  convert  heating  plants  of 

institutions  under  its  control  to  use  of  fuel  other  than  coal. 

81-57 

Sept  30 

COUNTY  HIGHWAY 

ENGINEER. 

COUNTY  COURT. 

SALARY. 

SENATE  BILL  NO.  48. 

Under  Senate  Bill  No.  48,  69th  General  Assembly  the  maximum  salary 
which  a county  highway  engineer  in  a third  class  county  may  receive 
during  the  remaining  term  of  his  office  is  $3,650. 

82-57 

Apr  19 

OPEN  AND  CLOSED 

RANGE. 

TOWNSHIPS. 

The  portion  of  Flatwood  Township  in  Ripley  County  which  became 
annexed  to  Johnston  Township  on  September  15,  1952,  became 

open  range. 

82-57 

Aug  5 

FIRE  PROTECTION 

DISTRICTS. 

PROSECUTIONS. 

Violations  of  the  ordinances,  rules  and  regulations  of  the  Hickman 

Mills'  Fire  Protection  District  should  be  prosecuted  through  the  office 
of  the  prosecuting  attorney  of  Jackson  County. 

82-57 

Oct  23 

SAVINGS  AND  LOAN 

ASSOCIATION. 

INSTALLMENT  NOTES. 

PROVISIONS  OF. 

ILLEGAL  WHEN. 

Installment  promissory  note  requiring  borrowing  member  of  a 
savings  and  loan  association  to  pay  one  dollar  per  month  on  his 
savings  account  in  addition  to  payments  on  note  as  additional 
security  until  principal  of  loan  is  fully  satisfied,  violates  paragraph  3, 
Section  369.135,  RSMo  1949. 

83-57 

Sept  6 

CRIMINAL  LAW. 

EVIDENCE. 

Electro-Matic  Radar  Speedmeter  is  a proven  scientific  technique  for 
measuring  the  speed  of  motor  vehicles  and  evidence  so  obtained 
constitutes  legally  admissible  evidence  which  may  support  a finding 
of  guilt  in  a criminal  cause. 

83-57 

Sept  30 

SCHOOLS. 

December  25,  1956,  counted  as  a day  in  session  for  the  purpose  of 

HOLIDAYS. 

apportioning  state  aid  to  schools. 

85-57 

Jan  21 

Hon.  John  J.  Stegner 

WITHDRAWN 

85-57 

Aug  27 

CHILD  CUSTODY. 

JUVENILE  COURT. 

Section  453.110  RSMo  1949,  provides  for  transfer  of  custody  of  child 
from  person,  agency,  organization  or  institution  having  legal  custody 
of  said  child  to  any  parent,  agency  or  organization  or  institution  for 
care  in  a family  home  without  a court  order  provided  the  person, 
agency,  organization  or  institution  having  legal  custody  of  the  child 
shall  retain  the  right  to  supervise  the  care  of  said  child  and  to 
resume  custody  of  said  child. 

85-57 

Sept  12 

EXECUTIONS. 

SHERIFFS. 

After  receiving  an  order  of  execution  on  real  property,  a sheriff 
should  proceed  with  the  levy  and  execution.  Further,  unless 
otherwise  directed,  every  execution  issued  from  any  court  of  record 
shall  be  returnable  at  the  next  succeeding  term. 

86-57 

Jan  9 

INSURANCE. 

Sec.  379.355  RSMo  1949  not  violated  when  cost  of  municipal 
franchise  tax  levied  by  City  of  Springfield,  Missouri  against  fire 
insurance  companies  has  been  added  to  fire  insurance  rates 
published  for  such  city  by  Missouri  Inspection  Bureau  pursuant  to 
Missouri's  Rating  Act,  Secs.  379.315  to  379.415  RSMo  1949. 

86-57 

Sept  20 

MAGISTRATE 

COURTS. 

STATUTORY 

CONSTRUCTION. 

Senate  Bill  189  abolished  the  office  of  chief  clerk  of  the  magistrate 
courts  of  Greene  County,  Missouri,  and  created  a vacancy  to  be  filled 
by  the  Governor. 

88-57 

Dec  17 

Hon.  Franklin  T. 

Thackery 

WITHDRAWN 

89-57 

Jan  30 

ANNEXATION. 

ELECTIONS. 

CITIES. 

ELECTION 

COMMISSIONERS. 

KANSAS  CITY. 

CONSTITUTIONAL 

CHARTER  CITIES. 

Kansas  City  Board  of  Election  Commissioners  may  not  accept 
registration  records  of  the  Jackson  County  Board  of  Election 
Commissioners  applicable  to  persons  within  an  area  annexed  to 

Kansas  City;  but  electors  must  re-register  as  provided  in  Section 

82.100,  RSMo.  1949. 

89-57 

Jan  31 

Hon.  Francis  Toohey, 

Jr. 

WITHDRAWN 

89-57 

Feb  15 

CORPORATIONS. 

FOREIGN. 

WHEN  DOING 

BUSINESS  IN 

MISSOURI. 

Minnesota  corporation  has  no  officer,  agent  or  employee  in  Missouri 
soliciting  business.  It  solicits  business  by  advertising  matter  in 
magazines,  newspapers,  over  radio  and  television,  and  by  U.S.  mail 
sent  from  its  Minnesota  plant.  Orders  for  goods  are  accepted  at  plant 
but  filled  and  shipments  to  customers  are  from  stock  kept  in 

warehouse  in  Missouri,  by  Missouri  warehouse  corporation.  Latter 
corporation  has  no  relationship  with  former  except  by  contract. 

Former  furnishes  directions  to  latter  for  filling  orders  and  shipping 
goods  to  customers,  and  shipments  are  not  in  interstate  commerce, 
but  are  intrastate,  and  Minnesota  corporation  is  doing  business  in 
Missouri  within  the  meaning  of  Chapter  351,  RSMo  1949,  and  must 
procure  certificate  from  secretary  of  state  authorizing  it  to  do 
business  in  Missouri  as  required  by  Sec.  351.570,  RSMo  1949. 

89-57 

Mar  15 

CHANGE  OF  VENUE. 

MISDEMEANORS. 

COSTS. 

When  a misdemeanor  case  is  filed  in  one  county,  is  taken  on  a 
change  of  venue  to  another  county  where  the  defendant  is 
acquitted,  the  county  in  which  the  information  was  originally  filed 
shall  be  liable  for  the  costs  of  the  proceedings. 

89-57 

Dec  9 

CORPORATIONS. 

That  portion  of  Sec.  368.040,  RSMo  1949,  which  relates  to  special 
charges  in  addition  to  interest  rates,  is  invalid  because  of  its  conflict 
with  Sec.  44  of  Art.  Ill  of  the  Constitution.  A corporation  may  be 
incorporated  under  the  provisions  of  Chapter  368,  since  the 
remaining  portions  of  the  chapter  constitute  a workable  plan  without 
the  invalid  portions. 

90-57 

June  3 

DRIVERS  LICENSES. 

APPLICATIONS  MAY 

BE  DESTROYED  BY 

DIRECTOR  OF 

REVENUE. 

WHEN. 

Paragraph  3,  Section  301.360,  RSMo  1949,  which  provides  the 

Director  of  Revenue  may  destroy  all  applications  for  drivers  licenses 
after  four  years,  means  that  each  and  every  application  filed  by  the 
director  in  accordance  with  the  provisions  of  Section  302.120,  RSMo 
1949,  may  be  destroyed  after  four  years  from  the  date  each 
application  was  filed. 

93-57 

June  12 

LICENSES. 

PHARMACISTS. 

Construction  of  Section  338.045,  RSMo  Cum.  Supp.  1955. 

93-57 

Aug  8 

HOUSE  BILL  NO.  10 

69th 

GENERAL  ASSEMBLY. 

FEDERAL  HIGHWAY. 

The  term  "federal  highway"  means  only  those  which  are  marked  as 

U.  S.  routes. 

95-57 

May  2 

COUNTY  COURTS. 

COUNTY  HOSPITALS. 

BOND  ISSUES. 

County  court  does  not  possess  the  authority  to  call  for  an  election 
upon  a bond  issue  for  the  erection  of  a county  hospital;  such  an 
election  must  be  by  petition  of  the  taxpayers  of  the  county  as  set 
forth  in  Section  108.040,  RSMo  1949.  When  such  an  election  is  held 
and  such  bond  issue  is  carried  that  the  county  court  must  proceed 
with  the  erection  of  the  hospital. 

95-57 

May  8 

COUNTY  HOSPITAL 

BOARD  OF  TRUSTEES. 

EMPLOYMENT  OF 

ARCHITECT. 

The  board  of  trustees  of  a county  hospital  is  authorized  to  employ  an 
architect  to  draw  up  the  plans  and  specifications  for  such  a hospital. 

95-57 

Dec  9 

COUNTY  CORONERS. 

Method  and  procedure  for  calling  a jury  to  hold  an  inquest.  If  said 
jury  is  sworn  in  they  must  remain  together  except  when  the  jury 

consists  of  men  and  women. 

96-57 

Mar  28  - 

Amended 

Sept  9, 

1964 

SCHOOLS. 

SCHOOL  DISTRICTS. 

In  making  adjustment  and  apportionment  of  property  and 
indebtedness  on  change  of  boundary  lines  between  school  districts, 

boards  of  education  must  take  into  consideration  all  factors 

mentioned  in  §165.014,  RSMo,  Cum.  Supp.  1955,  and  may  consider 
other  factors  if  necessary  to  arrive  at  just  and  proper  apportionment. 
Amount  awarded  by  agreement  or  by  arbitration  may  be  paid  and 
enforced  as  any  other  valid  claim  against  district. 

97-57 

Mar  8 

SOCIAL  SECURITY. 

A county  which  has  accepted  the  provisions  of  Chapter  105  RSMo 
Cum.  Supp.  1955,  extending  the  benefits  of  Title  2 of  the  Social 
Security  Act  (42  U.S.C.A.  Sec.  401  et  seq.)  to  its  employees,  is 
required  to  pay  into  the  state  contribution  fund,  with  respect  to 
wages,  amounts  at  the  rates  specified  in  the  plan  and  agreement; 
and  that  the  county  or  the  proper  official  thereof  can  deduct  such 
amounts  from  wages  paid  to  an  elective  county  official,  such  as  the 
prosecuting  attorney. 

98-57 

Nov  8 

SCHOOLS. 

PURCHASE  OF 

SURETY  BONDS. 

Successful  bidder  on  a public  works  contract  has  discretion  as  to  a 
selection  of  the  surety  or  sureties  for  a surety  bond.  School  bond 
cannot  require  that  successful  bidder  purchase  surety  bond  from  a 
particular  agent  or  broker. 

99-57 

Jan  4 

DISSOLUTION  OF 

BENEVOLENT 

CORPORATIONS. 

The  proper  method  of  securing  service  upon  a benevolent 
corporation  which  has  no  place  of  business  and  whose  officers  are  all 
deceased  is  by  publication. 

99-57 

Jan  28 

SPECIAL  BENEFIT 

ASSESSMENT  ROAD 

DISTRICTS. 

BOUNDARY 

EXTENSION. 

Boundaries  of  special  benefit  assessment  road  districts  of  non- 
township organization  county  cannot  be  extended  by  method 
authorized  in  Section  233.155,  RSMo  1949,  for  extension  of 
boundaries  of  special  city  or  town  district  of  non-township 
organization  counties.  Dissolution  of  a special  benefit  assessment 
road  district  of  non-township  organization  county  by  method 
authorized  in  Section  233.290  or  Section  233.295,  RSMo  1949, 
followed  by  the  organization  of  a new  enlarged  district  of  the  same 
kind,  not  effective  as  means  to  enlarge  boundaries  of  former  district, 
but  effective  means  for  establishing  new  benefit  assessment  district 
with  certain  proposed  boundaries. 

99-57 

Mar  12 

COUNTY  COURT. 

COUNTY  PARKS. 

The  county  court  of  Vernon  County,  Missouri  may  appropriate  a sum 
of  money,  not  to  exceed  five  per  cent  of  the  county  revenue  fund, 
for  the  erection  of  a building  upon  land  donated  to  the  county  for 
county  park  and  recreational  purposes. 

V 


INCOME  TAXES: 
CORPORATIONS: 

CORPORATION  INCOME  TAXES: 
EXEMPTIONS: 

TAX  EXEMPTIONS: 

TAXATION: 


Land  O' Lakes  Creameries  Inc.,  a Minne 
sota  corporation,  is  liable  for  taxa- 
tion on  Its  Income  under  the  Missouri 
Income  Tax  Law. 


February  5,  1957 


Honorable  T.  R.  Allen, 

Supervisor, 

Division  of  Tax  Collection, 

Department  of  Revenue, 

Jefferson  City,  Missouri. 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  in  which  you  in 
quire  as  to  whether  or  not  Land  o» Lakes  Creameries  Inc.,  a Minne- 
sota Cooperative  Association,  is  exempt  from  the  payment  of  cor- 
porate income  tax  in  the  State  of  Missouri  under  our  Income  Taut 
Law. 


Section  143.120  RSMo  1949#  provides  as  follows: 

"There  shall  not  be  taxed  under  this  chapter  any 
income  received  by  any: 

(1)  Labor,  agricultural  or  horticultural  organ- 
izations; 

(2)  Mutual  savings  bank  not  having  a capital 
stock  represented  by  shares; 

(3)  Fraternal -beneficiary  society,  order  or 
association,  operating  under  the  lodge  system 
or  for  the  exclusive  benefit  of  the  members  of 
a fraternity  itself  operating  under  the  lodge 
system,  and  providing  for  the  payment  of  life, 
sick,  accident  or  other  benefits  to  the  members 
of  such  society,  order,  or  association  or  their 
dependents; 

(4)  Domestic  building  and  loan  association  and 
co-operative  banks  without  capital  stock  organ- 
ized and  operated  for  mutual  purposes  and  without 
profit; 

(5)  Cemetery  company  owned  and  operated  exclusive- 
ly for  the  benefit  of  its  members,  unless  said  ceme- 
tery is  operated  for  profit; 

(6)  Corporation  or  association  organized  and  oper- 
ated exclusively  for  religious,  charitable,  scien- 


Honorable  T.  R.  Allen 


tlfic  or  educational  purposes,  no  part  of  the  net 
income  of  which  inures  to  the  benefit  of  any  private 
stockholder  or  individual j 

(7)  Business  league,  chamber  of  commerce  or  board 
of  trade  not  organized  for  profit  and  no  part  of  the 
net  income  of  which  inures  to  the  benefit  of  any  pri- 
vate stockholder  or  individual ; 

(8)  Civic  league  or  organization  not  organized  for 
profit  but  operated  exclusively  for  the  promotion 
of  social  welfare; 

(9)  Club  organized  and  operated  exclusively  for 
pleasure,  recreation  and  other  non-profltable  pur- 
poses, no  part  of  the  net  income  of  which  inures 

to  the  benefit  of  any  private  stockholder  or  member; 

(10)  Farmers*  or  other  mutual  hail,  cyclone  or  fire 
insurance  company,  mutual  ditch  or  irrigation  com- 
pany, mutual  or  co-operative  telephone  coop  any,  or 
like  organization,  the  Income  of  which  consists  Bole- 
ly  of  assessments,  dues  and  fees  collected  from  mem- 
bers for  the  sole  purpose  of  meeting  its  expenses; 

(11)  Farmers'  fruit  growers'  or  like  association, 
organized  and  operated  as  a sales  agent  for  the  pur- 
pose of  marketing  the  products  of  its  members  and 
turning  back  to  them  the  proceeds  of  sales,  less  the 
necessary  selling  expenses,  on  the  basis  of  the  quan- 
tity of  produce  furnished  by  them; 

(12)  Corporation  or  association  organized  for  the 
exclusive  purpose  of  holding  title  to  property,  col- 
lecting income  therefrom,  and  turning  over  the  en- 
tire amount  thereof,  less  expenses,  to  an  organiza- 
tion which  itself  is  exempt  from  the  tax  imposed  by 
this  title; 

(13)  Federal  land  banks  and  national  farm  loan  as- 
sociations, as  provided  in  section  26  of  an  act  of 
congress  approved  July  17#  1916,  entitled  'An  Act 
to  provide  capital  for  agricultural  development, 
to  create  standard  forms  of  investment  based  upon 
farm  mortgage,  to  equalize  rates  of  interest  upon 
farm  loans,  to  furnish  a market  for  United  States 
bonds,  to  create  government  depositaries  and  finan- 
cial agents  for  the  United  States,  and  for  other  pur- 
poses' ; 
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(14)  Joint  stock  land  banks  as  to  Income  derived 
from  bonds  or  debentures  or  other  Joint  stock  land 
banks  or  any  federal  land  bank  belonging  to  such 
Joint  stock  land  bank; 

(15)  Express  companies  which  now  pay  an  annual 

tax  on  their  gross  receipts  in  this  state  and  insur- 
ance companies  which  pay  am  annual  tax  on  their  gross 
premium  receipts  in  this  state." 

It  is  our  understanding  that  it  is  the  contention  of  Land  O' Lakes 
Creameries  that  such  corporation  is  exempt  from  the  Missouri  Income  Tax 
Law  because  of  the  provisions  of  subsection  11  of  Section  143.120,  supra. 
It  is  our  view  that  Land  O' Lakes  Creameries  does  not  come  within  the  pur- 
view of  such  subsection,  and  that  Land  O' Lakes  Creameries  is,  therefore, 
not  exempt  from  the  Income  Tax  Law  of  Missouri. 

It  is  to  be  noted  that  subsection  11  of  Section  143.120  is  limit- 
ed to  an  association  organized  and  operated  as  a sales  agent  for  the  pur- 
pose only  of  marketing  the  products  of  members  and  turning  back  to  such 
members  the  proceeds  of  the  sales  of  such  members,  less  the  necessary 
selling  expenses.  Any  organization  engaged  in  any  other  activities 
than  that  activity  specifically  provided  for  in  subsection  11  does  not 
come  within  the  purview  of  such  subsection. 

It  is  provided  in  the  Articles  of  Incorporation  of  Land  O' Lakes 
Creameries  Inc.,  in  Article  II,  as  follows: 

"The  purposes  for  which  the  association  is  formed  are: 

"To  engage  in  arty  activity  in  connection  with  the 
manufacturing.  Belling  or  supplying  to  its  members 
of  machinery,  equipment  ar  supplies; 

"*  * * It  shall  have  power  to  handle  also  such 
products  of  nonmember 8,  but  the  total  of  such 
products  handled  by  It  must  always  be  less  than 
the  amount  delivered  by  or  handled  for  members." 

It  appears  from  the  Articles  of  Incorporation  of  Land  O' Lakes  Creameries, 
therefore,  that  such  organization  has  the  power  not  only  to  market  the 
products  of  it 8 members,  but  also  to  manufacture,  sell,  and  supply  its 
members  with  machinery,  equipment  and  supplies.  It  further  has  the  pow- 
er to  handle  products  of  nonmembers. 

In  a letter  which  you  have  attached,  and  which  was  written  to 
you  under  date  of  April  25,  1956,  the  law  firm  representing  Land  O'LakeB 
Creameries  stated  that  the  association  does,  as  a matter  of  fact,  furn- 
ish machinery,  supplies  and  equipment . 


-3- 


Honorable  T.  R.  Allen 


Since  the  activities  of  Land  O' Lakes  Creameries  are  not  limit- 
ed to  marketing  the  products  of  its  members,  it  is  obvious  that  such 
association  is  not  within  the  exemption  provisions  of  the  Missouri  In- 
come Tax  Law  found  in  Sec.  143.120,  Since  the  association  is  not  with- 
in the  exemption  statute,  it  clearly  appears  that  such  association  is 
subject  to  the  Income  Tax  Law  of  this  state. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  Land  0* Lakes  Creameries 
Inc.,  a Minnesota  Cooperative  Association,  is  subject  to  the  Income 
Tax  Law  of  Missouri,  and  cannot  qualify  as  being  exempt  therefrom. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  C,  B.  Bums,  Jr. 


Very  truly  yours. 


CBB/ld 


John  M.  Dalton 
Attorney  General 


accountancy  board: 

QUALIFICATIONS: 

RECIPROCITY: 


Qualifications  for  a nonresident  to  obtain  a certifi- 
cate as  a certified  public  accountant  or  public 
accountant  in  this  state. 


February  21,  1957 


Missouri  State  Board  of  accountancy 
217  State  Capitol 
Jefferson  City,  Missouri 

Attention:  Mr.  Francis  M.  rJ.nek,  Meiber. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion  which  reads: 

"The  Missouri  State  Board  of  accountancy 
respectfully  requests  from  your  office  an 
opinion  construing  subsection  3 of  section 
326.060  of  the  Revised  Statutes  of  Missouri, 
particularly  with  reference  to  the  requirement 
•or  a public  accountant  practicing  within  this 
state . • 

"A  hypothetical  question  concerning  this  matter 
is  as  follows: 

"a  resident  of  Kansas  City,  Kansas,  who  has  an 
office  in  Kansas  City,  Kansas,  as  a certified 
public  accountant  and  wishes  to  obtain  a Missouri 
certificate  as  a certified  public  accountant  by 
reciprocity. 

"Does  the  law  in  your  opinion  require  that  this 
applicant  obtain  an  office  in  Missouri  to  practice 
as  a certified  public  accountant  and  if  said  office 
is  required,  is  the  applicant  in  violation  of  the 
law,  section  326.020,  in  obtaining  such  office." 

Section  326.020,  RSMo  1949,  provides  that  no  person,  firm, 
partnership  or  corporation  shall  practice  in  this  state  as  a certi- 
fied public  accountant  or  as  a public  accountant  except  as  provided 
in  Section  326.150,  RSMo  1949,  provided  however,  unless  he,  she  or 
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it  have  been  granted  a certificate  of  the  Board  and  secured  a permit 
for  the  current  year*  Said  section  reads: 

"1.  Nothing  in  this  chapter  shall  be  so  con- 
strued as  to  prohibit  or  prevent  the  holder  of 
a valid  certificate  as  a certified  public 
accountant  or  as  a registered  public  accountant 
granted  by  another  state,  from  performing  within 
this  state  a particular  contract  of  employment  as 
public  accountant,  entered  into  in  such  other 
state,  and  involving  or  requiring  a merely 
temporary  activity  as  public  accountant  in  this 
state . 

"2.  Nothing  contained  in  this  chapter  shall 
prohibit  or  prevent  the  employment  by  a certified 
public  accountant  or  by  a publio  accountant  or 
by  a firm  or  partnership  or  corporation  furnishing 
public  accountancy  services  as  principal  of  non- 
registered  persons  not  otherwise  qualified  under 
this  chapter  to  serve  as  accountants  in  various 
capacities  as  needed;  provided,  that  such  persons 
work  under  the  control  and  supervision  of  a 
person  who  holds  a permit  for  the  current  year; 
and  provided  further,  that  such  employees  do  not 
issue  statements  or  reports  over  their  own  names, 
except  such  interoffice  reports  as  are  necessary 
ana  customary;  and  provided  further,  that  such 
persons  are  not  in  any  manner  he id  out  to  the 
public  as  public  accountants  as  described  in 
section  32c. 010. 

”3*  Nothing  contained  in  this  chapter  shall  imply 
that  a practicing  attorney,  who,  in  connection  with 
this  professional  work,  prepares  financial  reports 
or  presents  accounting  records  of  a form  or  character 
usually  prepared  and  presented  by  attorneys,  has 
become  a public  accountant  within  the  meaning  of 
this  chapter  as  described  in  section  326.010." 

We  are  assuming  for  the  sake  of  this  opinion  that  said  applicant 
does  not  merely  desire  to  perform  in  this  state  some  specific  con- 
tract of  employment  as  a public  accountant,  entered  in  such  other 
state  and  involving  or  requiring  merely  temporary  activity  as  a 
public  accountant  in  this  state,  as  provided  in  the  exception  herein- 
above found  in  subsection  1 of  Section  326.150,  supra. 
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The  Accountancy  Law  in  this  state  does  contain  a reciprocal 
provision  namely  Section  326.090,  RSMo  1949,  which  permits  the 
Board  to  waive  and  dispense  with  the  requirement  of  examination 
and  issue  a certificate  as  a certified  public  accountant  to  any 
applicant  holding  a valid  and  unrevokea  certificate  as  a certified 
public  accountant  issued  by  or  under  the  authority  of  another 
state  provided  said  applicant  has  complied  with  other  qualifications 
and  requirements  of  applicants  under  this  chapter  and  rules  of  the 
Board,  and  that  his  original  certificate  in  the  other  state  was 
seoured  as  a result  of  an  examination  equivalent  in  the  judgment 
of  the  Board  to  those  in  this  state. 

quaxif ications  of  an  applicant  now  under  Chapter  326  are  found 
in  Section  326.060,  RSMo  Cum.  Supp.  1935,  und  are  that  he  must  be  a 
citizen  of  the  United  Stutes,  over  the  age  of  21  years,  and  must 
also  huve  one  of  the  following  three  require,  eats:  (1)  be  a resident 
of  this  state;  (2)  or  have  an  office  in  this  state  for  the  regular 
practice  of  accountancy;  (2)  or  be  an  employee  o*  a certified  public 
accountant  or  a public  accountant  practicing  within  this  3tate. 

It  is  apparent  that  said  applicant  is  a oitlzen  of  the  United 
States  and  over  21  years  of  age.  However,  he  is  not  a resident  of 
Missouri  and  presently  does  not  have  an  office  in  Missouri  for  the 
regular  practice  of  accountancy  and,  furthermore,  he  is  not  an 
employee  of  a certified  public  accountant  or  a pubiio  accountant 
practicing  within  this  state. 

Therefore,  assuming  that  said  applicant  does  meet  the  require- 
ments of  Section  326.090,  supra,  in  that  he  holds  a valid  certificate 
from  another  state,  and  assuming  he  likewise  too*  an  examination  in 
order  to  obtain  his  original  certificate  in  said  foreign  state  whioh 
was  equivalent  in  the  judgment  of  the  Board  to  chose  of  this  state, 
he  still  cannot  obtain  a certificate  in  Missouri  until  he  can  at 
least  meet  one  of  the  requirements  set  forth  in  the  preceding 
statute  namely  subaeotion  3 of  Section  326.060,  supra. 

There  does  seem  to  be  some  ambiguity  between  Sections  326.020, 
RSMo  1949,  and  326.060,  subsection  3,  supra,  particularly  relating  to 
said  applicant  having  an  office  in  Missouri  for  the  regular  practice 
of  public  accountancy,  as  under  our  accountancy  ^uw  he  could  not  have 
such  an  office  in  this  state  and  practice  accountancy  without  being 
duly  licensed  by  your  board. 

'lhere  is  a well-established  rule  of  statutory  construction  that 
ail  sections  oi  a statute  and  acts  in  pari  .materia,  and  all  parts 
thereof,  are  to  be  construed  together  ana  compared  with  each  other 
and  no  one  act  or  portion  of  another  is  to  be  singled  out  for  con- 
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The  only  reasonable  way  to  reconcile  these  two  statutes  and 
we  believe  It  was  apparently  the  legislative  Intent  In  enacting 
sa  ,e,  that  If  said  applicant  can  qualify  for  said  license  without  an 
examination  provided  he  had  such  an  office  In  this  state  as  required 
under  Section  326.060,  subsection  3»  supra,  that  your  Board  nay 
authorize  the  Issuance  of  said  lieense  subject  to  said  applicant 
opening  such  an  office  In  this  state  prior  to  the  Issuance  of  said 
license. 


OONCiMJblOfl 


It  Is,  therefore,  the  opinion  o:  this  department  that  said 
Board  may  Issue  said  applicant  a license,  assuming  that  he  Is  now 
the  holder  of  a valid  and  unrevoked  certificate  from  another  state 
as  a result  of  an  examination  equivalent  co  those  given  In  this 
state  by  your  Board,  and  that  he  have  or  open  an  office  In  this 
state  for  the  regular  practice  of  accountancy  prior  to  the  Board 
Issuing  him  a license  as  provided  In  Section  326.060,  RSHo  X9U-9 • 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  nubrey  R.  Ha;.imett,  Jr. 


Yours  very  truly, 


ARHsmw 


John  M.  Dalton 
Attorney  General 


FICTITIOUS  NAl-'k, : 
SiiCRJaJTARY  OF  STAT^: 


Proprietors  are  not  required  to  register  when 
operating  under  their  name  with  such  words  as 
"company"  or  "and  company"  or  words  descriptive 
of  the  character  of  business  are  added  thereto. 


April  214.,  1957 


Missouri  State  Board  of  Accountancy 
270  State  Capitol  Building 

Box  613 

Jeff era on  City,  Missouri 

Attention:  Mr.  J.  T.  Patmore,  Secretary. 


Gentle  ion: 

This  will  acknowledge  receipt  o.  your  request  f*r.  an  official 
opinion  which,  in  part,  reads: 

"We  have  assumed  that  the  name  of  a sole 
proprietorship  which  includes  the  proprietor's 
name  and  the  words  'Company*  or  'and  Company'  . 
probably  do  not  require  registration  under 
the  fictitious  name  statute.  Will  you  pleas? 
advise  whether  the  State  Board  of  Accountancy 
is  justified  in  making  this  assumption. 

"In  this  connection,  we  would  also  appreciate 
advice  regarding  the  requirements  for  registra- 
tion under  the  fictitious  name  statute  of 
partnerships  or  proprietorships  when  the  firm 
name  contains,  in  addition  to  the  owners'  names, 
the  words  'Accounting  Service',  'Audit  Company' 
or  similar  terms  whioh  indicate  the  type  of 
business  carried  on  by  the  firm." 

The  law  in  this  state  requiring  registration  of  a person  doing 
business  under  a fictitious  name  is  very  brief  and  contains  only 
four  sections,  namely  Sections  4.17.200,  417.210,  417.220  and  417*230, 
RSMo  1949.  The  latter  two  seotions  relate  to  the  fee  for  doing 
business  in  this  state  and  the  penalty  therefor  in  not  registering. 
Section  417.200,  supra,  reads  in  part: 

"That  every  name  under  which  any  person  shall 
do  or  transact  any  business  in  this  state,  other 
than  the  true  name  of  such  person,  is  hereby 
declared  to  be  a fiotitious  name,  and  it  shall 
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be  unlawful  for  any  person  to  engage  in  or 
transaot  any  business  in  this  state  under  a 
fictitious  name  without  first  registering 
same  with  the  secretary  of  state  as  herein  re- 
quired." 

The  foregoing  provision  dearly  refers  to  a person  in  the  singular 

and  does  not  go  so  far  as  to  include  therein  any  person  or  persons, 

etc.  likewise,  Seotion  417*210,  supra,  again  requires  every  person 
who  shall  engage  in  business  in  this  state  under  a fictitious  name  or 

any  name  other  than  the  true  name  of  such  person  to  register  by  verified 

statement  of  all  parties  concerned,  all  of  which  refers  to  every  person, 
and  reads,  in  parti 

"iSvery  person  who  shall  engage  in  business  in  this 
state  under  a fiotltious  name  or  under  any  name 
other  than  the  true  name  of  such  person  shall, 
within  five  days  after  the  beginning  or  engaging 
in  business  under  such  fiotltious  name,  register 
by  verified  statement  of  all  parties  concerned, 
upon  blanks  furnished  by  the  secretary  of  state, 

» » » * »" 

Speaking  of  fictitious  name  statutes,  we  find  in  Volume  65,  C.J.S. 
Seotion  9,  page  12,  13,  a very  clear  explanation  of  the  purpose  for 
such  statutes  and  it  reads,  in  parti 

"«  * « « -»They  deolare  a public  policy  of  the 
state,  and  have  been  held  prohibitory  and  not  for 
revenue,  even  though  a filing  fee  is  prescribed. 

They  are  intended  for  the  protection  of  those 
engaged  in  commercial  transaction  relating  to  the 
business  conducted  under  an  assumed  or  fiotltious 
name.  Their  purpose  is  to  protect  those  dealing 
with  a person  or  firm  doing  business  under  suoh  a 
name,  in  order  to  enable  them  to  know  with  whom 
they  deal  or  do  business,  and,  where  they  provide 
a penalty,  to  punish  those  who  violate  the  act. 

The  primary  purpose  of  such  a statute  is  not  to 
prevent  the  transaction  of  business,  or  to  produce 
a confiscation  of  property  or  relieve  debtors  from 
their  honest  obligations!  nor  are  they  intended  to 
confer  rights  or  advantages  on  a person  or  firm 
f&iling  to  comply  with  their  requirements .#  o # •» 
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’’Compliance  with  such  a statute  by  a person 
doing  business  under  an  assumed  or  fictitious 
name  gives  constructive  notice  to  others  dealing 
with  him  of  the  nature  of  the  person  or  business 
being  dealt  with  and  with  whom  they  deal,  and 
they  cannot  plead  Ignorance  of  such  facts. * * *" 

Let  us  consider  your  first  question  as  to  whether  or  not  a sole 
proprietorship,  which  includes  the  proprietor's  name  and  such  words 
added  thereto  as  "company”  or  "and  oompany,’’  is  required  to  register 
under  the  fictitious  name  statute. 

In  Tate  v.  Atlanta  Oa*  Flooring  Co,  et  al.,1 8 S.E.(2d)  903,  l.c. 
905,  we  find  a decision  rendered  by  the  Supreme  Court  of  Virginia 
construing  a similar  fictitious  name  statute  as  will  be  found  in  this 
state.  That  decision  holas  that  a sole  proprietor  may  operate  under 
a firm  name  consisting  of  his  own  name  with  additional  words  "lumber 
company”  without  registering  under  the  fictitious  name  statute  for 
the  reason  that  such  additional  words  are  merely  descriptive  of  the 
character  of  the  business.  In  so  holding  the  oourt  said  at  l.c. 

9031 


"In  this  case,  the  sole  owner  or  proprietor 
of  the  plaintiff  is  A.  2.  Tate.  Certainly 
the  trade  name,  'a.  2.  Tate  Lumber  Company', 
sufficiently  discloses  the  true  name  of  the 
individual  transacting  the  business.  Adding 
the  words  'Lumber  Company'  does  not  take  from 
this  conception  of  the  meaning  of  the  trade 
name.  They  are  simply  descriptive  of  the 
character  of  its  business  and  constitute 
additional  and  important  information  to  the 
publlo.  Under  the  most  meticulous  view  of 
the  thing  not  even  a semblance  of  fraud  or 
deceit  can  be  seen.  Nor  is  there  anything 
fiotitious  or  unreal  about  it.  The  na^e, 
without  assuaptlon  of  any  sort,  reveals  the 
identity  of  the  individual  transacting  the 
business  and  discloses  its  nature.  This 
being  so,  the  statute,  which  has  its  basis 
upon  the  oonduct  of  business  in  this  state 
under  an  assumed  or  fiotitious  name,  cannot 
have  any  application  to  the  situation  in  this 
case. 

"In  a valuable  note  appended  to  the  case  of 
Kusnetsky  v.  Security  Insurance  Co.,  313  Ho. 
143*  261  S.W.  47,  43  A.L.R.  169,  262,  the 
annotator  makes  this  notet 
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"'The  designation  "George  W.  Merrill  automobile 
Company,"  under  which  a person  by  this  name  alone 
conducted  the  business  of  keeping  automobiles  for 
hire,  was  held  in  Merrill  v.  Caro  Investment  Co., 

1912,  70  Wash.  482,  127  P.  122,  to  disclose  the 
full,  true  and  real  name  of  the  owner,  who  was, 
therefore,  not  within  the  provision  of  the  Wash- 
ington statute  that  no  persons  should  transaot 
business  under  an  assumed  name  or  under  a designa- 
tion, name,  or  style  other  than  the  true  and  real 
name  or  names  of  the  person  or  persons  conducting 
the  business,  without  filing  a certificate. ' " 

See  also  Patterson  et  al.  vs.  Byers,  89  Pao.  1114,  1115,  17 
Okie.  633*  10  Am.  Cas.  8l0j  Carlock  et  al.  vs.  Cagnacci,  26  Pac. 

597 , 68  Calif.  600  and  Mangan  v.  Schuykill  Co.  llo  Atl.  920. 

In  view  of  the  foregoing,  we  believe  that  any  sole  proprietor  may 
operate  a business  under  his  name  with  such  words  added  as  "company" 
or  "and  company"  or  even  suoh  additional  words  added  which  might 
indicate  the  character  of  the  business. 

Relative  to  your  seoond  request,  we  are  enclosing  a copy  of  an 
opinion  rendered  to  Honorable  Thomas  M.  Keyes,  President  of  the 
State  Board  of  Accountancy,  under  date  of  September  23,  1953,  to 
which  you  referred  in  your  request.  We  believe  this  opinion  answers 
the  second  part  of  your  request. 

On  page  3 thereof  it  reads t "The  inclusion  of  the  words  'and 
company*  in  a partnership  name,  so  long  as  the  true  names  of  the 
partners  are  included,  probably  does  not  necessitate  the  registra- 
tion of  suoh  name  with  the  Secretary  of  State  as  a fictitious  name 
under  Seotlon  417.200,  supra,  although  there  is  no  authority  on  the 
point  in  Missouri  and  the  oases  in  other  states  are  divided.  See 
65  O.J.S.,  Names,  Seo.  9,  N.  5l*" 

CONCLUSION 


It  is  the  opinion  of  this  Department  that  any  sole  proprietor 
may  operate  a business  under  his  name  with  suoh  words  added  thereto 
as  "company"  or  "and  company"  or  by  even  adding  thereto  descriptive 
words  showing  the  character  of  the  business  without  the  necessity  of 
registering  under  the  fiotitlous  name  statute. 

The  foregoing  opinion,  whioh  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


John  M.  Dalton 

Enclosure (1)  Attorney  General 
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TAXATION: 

INCOME  TAX: 

DIRECTOR  OF  REVENUE: 

TAX  RETURNS: 


When  no  income  tax  return  Is  filed,  director 
of  revenue  has  four  years  from  date  on  which 
taxpayer  is  required  by  law  to  file  return  to 
make  assessment.  Director  of  Revenue  has  four 
years  from  date  return  was  actually  filed  to 
make  additional  assessments. 


June  12,  1957 


Honorable  T.  R.  Allen 
Supervisor,  Income  Tax 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 


FILED 

/ 


This  is  in  answer  to  your  letter  of  recent  date  requesting 
official  opinion  of  this  department  and  reading  as  follows: 

"This  Department  desires  an  official  opinion  with 
regard  to  Section  143.240  as  it  affects  Statute 
of  Limitation  as  referred  to  therein,  and  for  the 
purpose  of  our  request,  we  quote  Section  143. 24o 

in  it 3 entirety: 

Estimate  of  income,  when  made --examination  of 
books — credit  slip-additional  assessment — ad- 
ministration of  oaths. — In  case  any  taxpayer 
3hall  fail  to  make  return  as  required  by  law, 
the  director  of  revenue  shall  have  authority 
to  estimate  the  amount  of  such  taxpayer's 
income,  from  such  sources  as  he  may  be  able  to 
obtain  including  the  business,  records  and  books 
of  any  taxpayer,  which  business,  records  and 
books,  the  director  of  revenue  is  hereby  given 
the  right  to  examine  during  the  usual  business 
hours  at  any  tiiae  within  four  yearB  after  the 
return  of  such  caxpayer  is  required  by  law  to  be 
filed,  and  the  director  of  revenue  shall  thereupon 
make  the  assessment  including  all  penalties  and 
interest  provided.  At  any  time  within  four  years 
after  any  return  Bhall  have  been  filed  the  direc- 
tor of  revenue  shall  have  the  right  to  examine, 
during  the  usual  business  hours,  the  business, 
records  and  books  of  any  individual,  corporation. 
Joint  stock  company.  Joint  stock  association  or 
partnership,  and  to  make  refund  or  issue  a credit 
to  any  taxpayer  at  the  taxpayer's  election,  if  more 
tax  has  been  paid  than  legally  due,  which  credit 
shall  be  taken  as  deduction  of  the  succeeding  tax 
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or  taxes  based  on  Incomes  to  the  extent  of  such 
credit.  The  director  of  revenue  may  determine 
any  deficiency  not  returned  by  the  taxpayer,  and 
shall  make  an  additional  assessment  including  all 
penalties  and  interest  provided;  provided  in  case 
of  overpayment  of  tax,  the  taxpayer  shall  not  be 
precluded  from  any  other  remedy  now  or  hereafter 
available.  The  director  of  revenue  and  his  depu- 
ties shall  have  power  to  take  and  administer  all 
oaths  specifically  required  under  any  provisions 
relating  to  taxes  based  on  incomes.  Wherever  the 
term  director1'  or  "director  of  revenue  ' is  used 
pertaining  to  the  assessment,  levy,  collection  or 
payment  of  taxeB  based  on  incomes  it  shall  mean 
director  of  revenue  or  his  deputies  duly  authorized 
by  him.  All  claims  for  adjustment  or  refund  shall 
be  made  in  such  form  as  the  director  of  revenue  by 
regulation  shall  prescribe.' 

"It  will  be  noted  that  it  is  apparent  under  the  phraseology 
with  respect  to  a taxpayer  who  fails  to  file  a return  and 
the  time  prescribed  under  which  the  Director  of  Revenue 
may  examine  the  return  as  filed  by  taxpayer  for  the  pur- 
pose of  issuing  credits  or  making  additional  assessments. 
Particular  attention  is  called  to  that  portion  of  the  sec- 
tion providing  the  statutory  limitations  in  case  any  tax- 
payer shall  fall  to  make  a return  as  required  by  law,  in 
which  it  is  stated  that  the  Director  of  Revenue  is  given 
the  right  to  examine  during  the  usual  business  hours  at 
any  time  within  four  years  after  the  return  of  such  tax- 
payer is  required  by  law  to  be  filed.  Immediately  fol- 
lowing is  the  provision  that  any  time  within  four  years 
after  any  return  shall  have  been  filed,  the  Director  of 
Revenue  shall  have  the  right  to  examine  during  the  usual 
business  hours  the  business  records  and  books  of  any 
individual,  corporation.  Joint  stock  company.  Joint  stock 
association  or  partnership  to  make  refund  or  render  ad- 
ditional assessments. 

“For  the  purpose  of  clarifying  this  request,  is  it  to  be 
construed  that  in  the  first  instance,  in  the  case  of  the 
failure  of  the  taxpayer  to  file  a return,  the  four  years 
expires  at  any  time  within  four  years  after  the  return  of 
such  a taxpayer  is  required  to  be  filed? 

"In  the  second  instance,  if,  for  example,  a taxpayer 
might  file  his  return  on  the  15th  day  of  March  and  the 
statutory  period  for  filing  would  be  March  31  or  April 
15,  as  the  case  might  be,  would  the  four  years  statute 
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run  from  the  date  the  return  was  actually  filed, 
or  the  statutory  final  due  date? 

"Further,  in  case  taxpayer  requests  an  extension 
of  time  and  such  extension  ie  granted  and  tax- 
payer would  file  his  return  under  the  extension 
90  days  after  the  statutory  filing  period,  from 
what  date  would  the  four -year  statute  for  ad- 
justment run?" 

It  is  our  view  that  under  the  provisions  of  Section  143. 240, 
Cum.  Supp,  1959*  which  you  have  quoted  in  your  opinion  request, 
the  Director  of  Revenue  is  authorized,  when  no  income  tax  return 
is  filed, to  estimate  the  amount  of  the  taxpayer's  income  and  to 
make  the  assessment  of  such  income  at  any  time  within  four  years 
after  the  date  when  the  return  of  such  taxpayer  is  required  by  law 
to  be  filed,  and  the  director  is  authorized,  when  a return  has  been 
filed,  to  make  an  additional  assessment  at  any  time  within  four 
years  after  the  return  has  actually  been  filed,  whether  such  return 
has  been  filed  pursuant  to  an  extension  granted  by  the  Director  of 
Revenue  or  otherwise. 

In  the  case  of  State  v.  Rogers,  172  SW2d  940,  the  Supreme  Court 
of  Missouri  had  before  It  the  question  of  assessment  of  income  taxes 
for  prior  years  when  no  Income  tax  returns  had  been  filed  for  such 
years.  It  is  true  that  in  that  case  the  court  held  as  follows,  l.c. 
942: 

We  hold  that  the  County  Assessor  has  no  auth- 
ority to  assess  an  additional  income  tax  or  an 
income  tax  where  the  taxpayer  failed  to  file  a re- 
turn unless  the  auditor's  estimate  is  certified  to 
him  within  three  years  after  the  Income  tax  was 
due.*  * *' 

However,  since  the  court  was  actually  passing  only  on  the  quea 
tion  of  assessment  of  income  taxes  when  no  return  had  been  filed, 
it  is  our  view  that  such  holding  of  the  court  is  applicable  only 
insofar  as  assessment  is  concerned,  when  no  return  has  been  filed 
for  the  year  in  question.  Under  such  holding,  therefore,  we  be- 
lieve it  to  be  clear  that  where  no  income  tax  return  Is  filed, 
the  Director  of  Revenue  lias  four  years  from  the  date  when  such  re- 
turn is  required  by  law  to  be  filed  to  estimate  the  amount  of  such 
taxpayer's  income  and  make  the  assessment. 

However,  it  in  to  be  noted  that  in  the  Rogers  case,  the  court 
quoted  approvingly  from  the  case  of  State  ex  rel.  v.  Gehner,  27  SW2d 
1,  decided  by  the  Supreme  Court  of  Missouri  en  banc,  as  follows, 

172  SV2d  l.c.  942: 
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"*  * * By  laws  of  1929,  § 13123,  p.  420,  it 
is  provided  that,  at  any  time  within  three 
years  after  any  Income  tax  return  has  been 
filed,  the  state  auditor  may  certify  to  the 
assessor  any  deficiency  therein  determined 
by  him,  and  thereupon  the  assessor  shall 
make  an  additional  assessment  in  accordance 
with  such  certificate.*  * *"  (Emphasis  added) 

Under  such  holding  by  the  court  en  banc  in  the  Gehner  case,  it 
is  clear  that  the  provision  of  the  1929  lavr  providing  "shall 
have  been  filed ' , which  is  the  same  phrase  a3  i3  found  in  the 
second  sentence  of  Section  143.240  Cum.  Supp.  1955,  meant  ha3 
been  filed" . Therefore,  it  is  our  view  that  where  an  income 
tax  return  has  been  filed  the  Director  of  Revenue  may  deter- 
mine  any  deficiency  not  returned  by  the  taxpayer  and  make  an 
additional  assessment  at  any  time  within  four  years  after  the 
actual  filing  of  such  return,  whether  such  return  was  filed  pur- 
suant to  an  extension  granted  by  the  Director  of  Revenue  or 
otherwise. 


CONCLUSION 


It  i3  the  opinion  of  thi3  department  that  whan  any  taxpayer 
fall3  to  make  an  income  tax  return,  the  Director  of  Revenue  has 
authority  to  estimate  3uch  taxpayer* 3 income  and  make  the  assess- 
ment of  3uch  income  at  any  time  within  four  years  after  the  date 
when  the  return  of  such  taxpayer  Is  required  by  law  to  be  filed. 

It  is  the  further  opinion  of  this  office  that  when  an  income 
tax  return  ha3  been  filed,  the  Director  of  Revenue  may  determine 
any  deficiency  not  returned  by  the  taxpayer  and  make  an  addition- 
al assessment  at  any  time  within  four  years  after  such  return  was 
actually  filed,  whether  filed  pursuant  to  an  extension  granted 
by  the  Director  of  Revenue  or  otherwise. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  C.  B.  Burns,  Jr. 


Very  truly  yours. 


CEB/ld 


John  M.  Dalton 
Attorney  General 


ECONOMIC  POISONS: 

DEPARTMENT  OP 
AGRICULTURE: 


Products  for  eliminating  internal  worms  from  hogs, 
poultry,  or  other  animals  are  not  subject  to  regis- 
tration under  the  Missouri  Economic  Poisons  Act. 

All  100#  paradichlorobenzine  or  100#  naphthalene 
products  of  a company,  all  of  which  bear  the  same 
or  a portion  of  the  same  claims,  can  be  registered 
as  one  economic  poison  under  the  Missouri  Economic 
Poisons  Act,  and  only  one  registration  fee  has  to 
be  paid  thereon. 

January  29,  1957 


Mr.  Julius  R.  Anderson 
State  Entomologist 
Department  of  grioulture 
Jefferson  City,  Missouri 

Dear  Mr . Anderson : 

This  is  in  answer  to  your  opinion  request  to  this  office 
dated  October  30,  1956,  and  reads  as  follows: 

We  would  like  to  have  an  opinion  in  re- 
gard to  two  subjects  being  registered  un- 
der the  Missouri  Economic  Poisons  Law. 

(Section  263.270-263.380). 

1 . Should  products  used  for  eliminating 
internal  worms  from  hogs,  poultry  or  other 
animals  be  included  under  Economic  Poison 
registrations?  These  worms  are  not  insects 
as  defined  under  Section  263. 270  (7). 

"2.  Should  products  containing  100#  para- 
dichlorobenzine or  100#  naphalene  (general- 
ly used  for  clothes  moth  control)  when  sold 
by  a company  in  various  shapes  and  forms  and 
names  be  allowed  to  be  registered  as  one  pro- 
duct and  subject  to  only  one  fee,  ie  all  100# 
paradichlorobenzine  products  of  a company  as 
one  registration  and  all  100#  naphalene  pro- 
ducts of  that  company  as  one  registration?" 

I. 

The  worms  referred  to  in  the  first  question  in  your  opinion 
request  are  called  nematodes  and  are  defined  by  Webster's  Una- 
bridged dictionary.  Second  Edition,  as  a class  of  worms  of  the 
phylum  nemathelminthes  and  sometimes  called  nemas. 

Section  263.270,  paragraph  1,  Cum.  Supp.  1955,  which  defines 
an  economic  poison,  reads  as  follows: 
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"(1)  The  terra  'economic  poison'  means 
any  substance  or  mixture  of  substances 
intended  for  preventing,  destroying,  re- 
pelling, or  mitigating  any  insects,  ro- 
dents, fungi,  weeds,  or  other  fonu3  of 
plant  or  animal  life  or  viruses,  except 
viruses  on  or  in  living  man  or  other  ani- 
mals, which  the  commissioner,  after  a hear- 
ing, shall  declare  to  be  a pest; " 

Nematodes  are  not  rodents,  nor  are  they  a form  of  fungi  or 
weed,  and  as  stated  In  your  opinion  request,  neither  are  they  in- 
sects within  the  definition  stated  in  Section  263.270,  paragraph 
7,  Cum.  Supp.  1933.  Also,  they  are  not  a form  of  animal  or  plant 
life  which  the  commissioner,  after  a hearing,  has  declared  to  be 
a pest. 

The  Federal  Government,  in  oonstruing  its  own  economic  poi- 
son act  in  the  Code  of  Federal  Regulations,  Title  7»  Agriculture, 
Chapter  3#  at  Section  362.101,  paragraph  (g),  stated  that: 

The  following  products  concerning  which 
questions  have  been  raised  are  not  eco- 
nomic poisons  within  the  meaning  of  the 
act: 

'(7)  Preparations  intended  for  nemas  * • 

Therefore,  it  is  the  opinion  of  this  office  that  products 
used  for  eliminating  internal  worms,  commonly  called  nematodes, 
from  hogs,  poultry  or  other  animals,  need  not  be  registered  un- 
der the  Missouri  Economic  Poisons  Act,  as  such  products  are  not 
eoonomlc  poisons  within  the  definition  of  an  economlo  poison 
stated  in  Section  263.270,  paragraph  1,  supra. 

II. 

As  for  your  second  question,  with  regard  to  the  registra- 
tion of  several  products  under  one  economic  poison  registration 
when  the  products  all  contain  IQOfL  paradlohlorobenzlne  or  100£ 
naphthalene,  although  sold  in  separate  shapes  and  forms  and  un- 
der several  brand  names,  we  find  that  the  registration  of  eco- 
nomic poisons  is  provided  for  under  Section  263. 300,  Cum.  Supp. 
1955>  paragraph  1 of  which  reads  as  follows: 

"(1)  * • * provided  that  products  which 

have  the  same  formula,  are  manufactured  by 
the  same  person,  the  labeling  of  which  con- 
tains the  same  or  a portion  of  the  same 


-2 


Mr.  Julius  R.  Anderson 


claims,  and  if  information  oonceming 
such  products  is  previously  given  to  the 
commissioner  identifying  the  product  as 
the  same  economic  poison,  such  products 
may  be  registered  as  a single  economic 
poison;  and  additional  names  and  labels 
shall  be  added  by  supplement  statements 
during  the  current  period  of  registration." 

Under  this  section,  in  order  to  have  one  economic  poison 
registration  cover  several  products:  (1)  the  products  must 
have  the  3ame  formula;  (2)  the  products  must  be  manufactured 
by  the  same  person;  (3)  the  labeling  of  the  products  must  con- 
tain the  same  or  a portion  of  the  same  claims;  and  (4)  infor- 
mation concerning  such  products  must  have  been  previously  given 
to  the  Commissioner  identifying  the  produots  as  the  same  economic 
poison . 

As  for  the  first  requirement  for  multiple  registration  and 
the  registration  of  products  containing  100$  paradichlorobenzine 
or  100$  naphthalene  as  one  economic  poison,  we  find,  from  the  la- 
bels that  you  have  given  us,  that  all  the  produots  are  either  com- 
posed of  100$  paradichlorobenzine  or  100$  naphthalene,  with  the 
exception  of  the  "Scram  Rose  Moth  Cakes"  and  the  "Zorex  Moth 
Killer,"  which  are  99  1/2%  naphthalene  and  1/2$  perfume.  All  of 
the  other  products  composed  of  100$  paradichlorobenzine  or  100$ 
naphthalene  can  be  registered  as  one  economic  poison,  but  the 
last  two  products  cannot  be  Included  with  the  other  products 
since  they  do  not  have  the  same  formula.  Since  each  of  them  have 
the  same  formula,  they  may  be  registered  together  as  one  economic 
poison,  but  theynay  not  be  registered  with  the  other  produots 
whloh  are  100$  naphthalene. 

As  to  the  second  requirement  for  multiple  registration,  all 
the  products  of  100$  paradichlorobenzine  or  100$  naphthalene  are 
manufactured  by  the  same  person,  the  Pred  J.  Curran  Co.,  Downers 
Grove,  Illinois. 

As  to  the  third  requirement,  the  labels  of  the  products  com- 
posed of  100$  paradichlorobenzine  or  100$  naphthalene  all  contain 
the  same  or  a portion  of  the  same  claims,  the  basic  claim  of  whloh 
is  the  killing  of  moths. 

As  to  the  fourth  requirement,  information  concerning  such  pro- 
ducts lias  been  previously  given  to  the  commissioner  identifying 
the  products  as  one  eoonomlc  poison. 

From  comparing  the  faots  whloh  you  have  presented  us  with  to 
the  requirements  of  the  statute  for  multiple  registration  of  pro- 
duots as  one  eoonomlc  poison,  we  find  that  all  products  of  100$ 


-3- 


Mr.  Julius  R.  Anderson 


paradichlorobenzine  or  100$  naphthalene,  which  are  manufactured 
by  the  same  person,  the  labeling  of  which  contains  the  same  or  a 
portion  of  the  same  claims,  and  concerning  whieh  certain  informa- 
tion has  been  presented  to  the  commissioner,  can  be  registered  as 
one  economic  poison  and  is  thereby  subject  only  to  one  registra- 
tion fee.  The  names  under  or  the  forms  or  shapes  in  which  the 
products  are  sold  have  no  effect  on  their  registration  as  one  eco- 
nomic poison. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  products  for  eliminat- 
ing internal  worms  from  hogs,  poultry,  or  other  animals  are  not 
subject  to  registration  under  the  Missouri  Economic  Poison  Act. 

It  is  also  the  opinion  of  this  office  that  all  100$  para- 
dichlorobenzine or  100$  naphthalene  products  of  a company,  all 
of  which  bear  the  same  or  a portion  of  the  3ame  claims,  can  be 
registered  as  one  economic  poison  under  the  Missouri  Economic 
Poisons  Act,  and  only  one  registration  fee  ha3  to  be  paid  there- 
on. 


Trie  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Richard  W.  Dahms. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


DEPARTMENT  OF  AGRICULTURE:  Paints  resistant  to  mildew  on  the  paint 
ECONOMIC  POISONS  LAW:  film  only  are  not  economic  poisons  with- 

in the  meaning  of  the  Missouri  Economic 
Poisons  La w. 


February  1>  1957 


Mr.  Julius  R.  Anderson 
State  Entomologist 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Mr.  Anderson: 

This  is  in  answer  to  your  opinion  request  to  this  office 
dated  November  5,  1956,  and  reads  as  follows: 

The  question  has  arisen  several  times 
as  to  whether  or  not  paints  containing 
a fungicide  need  to  be  registered  under 
the  Missouri  Economic  Poisons  Law. 

'Enclosed  is  a letter  and  a set  of  labels 
from  the  Devoe  & Reynolds  Company  which 
is  a typical  sample  of  such  paints.  We 
would  appreciate  an  official  opinion  as 
to  these  paints  with  fungicides  being  con- 
sidered as  economic  poisons  under  the  Mis- 
souri Economic  Poisons  Law.’’ 

This  office  find3  that  in  the  Department  of  Agriculture's 
amendment  to  regulations  for  Missouri's  Economic  Poisons  Act 
of  1955,  under  the  heading  interpretation  with  respect  to  sub- 
stances included  in  the  definition  of  economic  poison  under  the 
Missouri  Economic  Poisons  Law,  there  is  included  this  paragraph: 

”*  * * Some  specific  examples  of  products 
which  will  not  be  considered  economic  poi- 
sons within  the  meaning  of  the  act  are: 

"4.  preparations  intended  to  prevent  foul- 
ing of  ships  bottoms  by  barnacles  or  other 
marine  animals . " 

It  is  the  opinion  of  this  office  that  paints  which  are  high- 
ly resistant  to  the  occurrence  of  mildew  on  the  paint  film  only 
are  in  the  same  category  with  the  anti -fouling  compounds  declared 
by  the  Department  of  Agriculture  in  the  above  regulation  as  not 

economic  poisons,  and  that  under  the  above  regulations,  as  adopted 
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by  the  Department  of  Agriculture,  such  a paint  is  not  an  economic 
poison  within  the  meaning  of  the  Missouri  Economic  Poisons  Law, 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  a paint  which 
is  highly  resistant  to  the  occurrence  of  mildew  on  the  paint  film 
only  is  not  an  economic  poison  within  the  meaning  of  the  Missouri 
Economic  Poisons  Law. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Richard  W.  Dahms. 


Yours  very  truly. 


RWD/bl 


JOHN  M.  DALTON 
Attorney  Qeneral 


SHERIFFS: 

FEES  AND  MILEAGE: 


Where , by  '-*r  ler  of  court,  the  sheriff  of  Christian 
County  went  to  St.  Louis,  Missouri,  and  transported 
a witness  in  a criminal  case  to  Christian  County, 
sheriff  cannot  be  compensated  for  so  doing. 

’//here,  by  order  of  the  circuit  court,  the  sheriff  of 
Christian  County,  went  to  the  Missouri  State  Peniten- 
tiary in  Jefferson  City,  secured  therefrom  a prisone 
and  transported  him  to  Christian  County  to  serve  as  ; 
witness  in  a criminal  case,  after  which  the  sheriff 
transported  such  witness  back  to  the  Missouri  State 
Penitentiary,  sheriff  cannot  be  compensated  for  such 
June  12,  1957  service. 


Honorable  Sam  Appleby 
Prosecuting  Attorney 
Christian  County 
Osark,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

"In  a recent  murder  case  (Arthur  Clark) 
tried  three  times  in  Christian  County, 
which  came  here  on  a change  of  venue 
from  Taney  County  heavy  costs  have  been 
Incurred  and  two  question  concerning 
Sheriffs'  fees  and  mileage  have  developed 
of  which  I do  not  find  a clear  answer  in 
our  statute. 

"The  first  problem  is: 

"The  Sheriff  of  Christian  County,  by 
order  of  the  Circuit  Court  of  Christian 
County,  was  ordered  to  transport  both 
ways  a minor  child  from  a childrens'  home 
in  St.  Louis  as  a material  witness  and 
did  transport  the  child  several  round 
trips  (the  child  was  the  child  of  the 
person  accused  of  murder  and  has  previ- 
ously been  declared  a ward  of  the  Juvenile 
court  of  Taney  County  by  that  Court  and 
placed  in  St.  Louis.) 

"The  Question  is: 

"May  the  Sheriff  be  paid  for  his  services 
by  the  State  of  Missouri?  If  not,  then 
is  Taney  County  (original  venue  county) 
liable  for  the  costs? 
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"The  second  problem  Is: 

"In  an  order  granting  Writ  of  Habeas  Corpus  ad 
testificandum  wherein  the  witness  is  a 
prisoner  in  the  Missouri  Penitentiary,  the 
Sheriff  of  Christian  County,  under  said 
order  did  deliver  said  witness (prisoner) 
to  court  as  material  witness  in  a murder 
case  is  the  Sheriff  entitled  to  his  fee 
and  mileage  payable  by  the  state  of 
Missouri?  If  not  is  the  County  of  original 
venue  responsible  for  the  costs." 

We  shall  consider  both  your  firBt  and  second  questions 
together,  since  we  believe  they  both  are  to  be  answered  in  the 
negative  and  that  reason  for  answering  them  in  the  negative  is  the 
same  in  both  Instances,  to  wit,  that  there  is  no  statutory  provision 
for  a sheriff  to  be  paid  for  his  services  in  either  of  the  instances 
which  you  set  forth. 

The  fees  of  sheriffs  in  criminal  cases  may  be  found  in 
Section  57.290,  RSMo  19*9,  which  section  was  amended  by  the 
laws  of  1953#  page  386,  section  1. 

As  we  stated,  we  find  nothing  in  that  section  to  cover 
either  of  the  situations  which  you  set  forth. 

Section  57.300,  RSMo  19*9,  reads: 

"Sheriffs,  county  marshals  or  other 
officers  shall  be  allowed  for  their 
services  in  criminal  cases  and  in  all 
proceedings  for  contempt  or  attachment 
as  follows:  Ten  Cents  for  each  mile 
actually  traveled  in  serving  any  venire 
summons,  writ,  subpoena  or  other  order 
of  court  when  served  more  than  five 
miles  from  the  place  where  the  court 
is  held;  provided,  that  such  mileage 
shall  not  be  charged  for  more  than  one 
witness  subpoenaed  or  venire  summons  or 
other  writ  served  in  the  same  cause  on 
the  same  trip." 

At  first  sight  it  might  appear  that  the  above  section  would 
embrace  the  situation  which  you  present,  but  we  feel  that  it 
must  be  read  in  connection  with  Section  491.090,  RSMo  1949, 
which  reads: 

"In  all  cases  where  witnesses  are 
required  to  attend  the  trial  in  any 
cause  in  any  court  of  record,  a 
summons  shall  be  issued  by  the  clerk 
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of  the  court  wherein  the  matter  is 
pending,  or  by  some  notary  public 
of  the  county  wherein  such  trial 
shall  be  had,  stating  the  day  and 
place  when  and  where  the  witnesses 
are  to  appear.” 

And  also  Section  491.110,  RSmo  1949,  which  reads: 

"Subpoenas  shall  be  directed  to  the 
person  to  be  summoned  to  testify, 
and  may  be  served  by  the  sheriff, 
coroner,  marshal  or  any  constable 
in  the  county  in  which  the  witnesses 
to  be  summoned  reside  or  may  be 
found,  or  by  any  disinterested  person 
who  would  be  a competent  witness  in 
the  cause,  and  the  choriff,  coroner, 
marshal  or  constable  of  any  county 
may  serve  any  suupoena  issued  out  of 
any  court  of  record  of  their  county, 
in  term  time,  in  any  county  adjoining 
that  in  which  the  court  is  being  held." 

In  connection  with  the  above,  it  would  appear  to  us  that 
under  the  circumstances  no  authority  exists  for  paying  the 
sheriff. 

In  the  second  situation,  wherein  the  witness  is  a 
prisoner  in  the  Missouri  penitentiary,  we  find  no  authority 
vested  In  the  sheriff  of  Christian  County  to  go  to  the  Missouri 
penitentiary  and  bring  the  prisoner  to  Christian  County  to  serve 
as  a witness.  We  might  also  note  that  we  find  no  authority 
vested  in  the  warden  of  the  Missouri  state  penitentiary  to 
release  a prisoner  In  his  custody  under  such  circumstances. 

In  this  regard  we  direct  attention  to  the  case  of  Maxwell 
v.  Andrew  County,  146  S.W.  2d  621,  which,  at  l.c.  625  states: 

"It  is  well  established  law  that  the 
right  of  a public  officer  to  be  com- 
pensated by  salary  or  fees  for  the 
performance  of  duties  imposed  on  him 
by  law  does  not  rest  upon  any  theory 
of  contract,  express  or  implied,  but 
i 8 purely  a creature  of  the  statute. 

Gammon  v.  Lafayette  County,  76  Mo. 

67 5 j State  ex  rel  2 vans  v.  Qordon, 

245  Mo.  12,  149  S.W.  638;  Sanderson  v. 

Pike  County,  195  Mo.  598,  93  S.W.  942 j 
Jackson  County  v.  Stone,  168  Mo.  577, 

68  S.W.  926}  State  ex  rel  Troll  v.  Brown, 

146  Mo.  401,  4?  S.W.  504}  Bates  v.  City 
of  St.  Louis,  153  Mo.  18,  54  S.W.  439, 
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77  Am.  State  Rep.  701;  Williams  v. 

Chariton  County,  85  Mo.  645. # * 

We  construe  the  above  excerpt  from  the  Maxwell  case  to  mean 
that  before  the  sheriff  of  Christian  County  can  be  compensated 
for  his  services  in  either  of  the  situations  set  forth  by  you, 
that  he  must  be  able  to  point  to  a statute  which  would  entitle 
him  to  be  so  compensated.  Since  we  arc  unable  to  find  any  such 
statute  and  do  not,  in  fact,  believe  that  any  such  statute  exists, 
we  do  believe  that  the  sheriff  cannot  be  compensated  for  his 
services  in  these  two  situations. 

In  regard  to  the  writ  of  habeas  corpus  ad  testificandum,  we 
note  that  this  writ  is  properly  directed  to  the  custodian  of 
the  witness  rather  than  to  the  sheriff,  and  requires  the  custodian 
to  have  the  witness  in  court  at  the  time  of  the  trial  in  order 
that  such  witness  may  give  his  testimony. 

In  reference  to  this  matter  the  Missouri  Supreme  Court  en 
banc,  in  the  ca3e  of  State  v.  Ryan,  38  S.W.  2d717,  at  l.c.  717 

stated: 


"The  warden  questions  the  authority 
of  the  circuit  court  to  Issue  the  writ. 
Circuit  courts  have  jurisdiction  over 
criminal  cases.  Section  22,  art.  6, 

Const.  They  are  authorised  by  the 
Constitution  to  try  such  cases.  They 
cannot  do  so  without  witnesses.  Author* 
ity  to  compel  the  attendance  or  produc- 
tion of  witnesses  is  an  element  of 
Jurisdiction.  It  is  essential  to  the 
existence  of  said  courts  and  to  the  due 
administration  of  Justice.  15  C.J.  73ft* 
Without  such  authority,  there  is  no 
Jurisdiction.  In  other  words,  said  courts 
have  the  Inherent  power  to  compel  the 
attendance  or  production  of  witnesses. 
Having  such  power,  they  are  authorized 
to  Issue  process,  ’according  to  the 
principles  and  usages  of  law.'  for  that 
purpose.  Yeoman  v.  Younger,  83  Mo.  424, 
loc.  cit.  429.  Furthermore,  by  statute, 
declaratory  of  the  common  law,  ’all  courts 
shall  have  power  to  Issue  all  writs  which 
may  be  necessary  in  the  exercise  of  their 
respective  jurisdictions,  according  to  the 


-4- 


Honorable  Sam  Appleby 


principles  and  usages  of  law.'  Section 
1844,  Rev.  St.  1929.  The  writ  under 
consideration  is  of  ancient  origin,  and 
has  been  available  at  all  times  to  compel 
the  custodian  to  produce  a prisoner  in 
court  to  give  testimony.  We  have  no 
doubt  of  the  full  and  complete  authority 
of  the  circuit  court  of  the  city  of  St. 

Louis  to  issue  the  writ.  Having  such 
authority,  said  court  is  authorized  to 
compel  the  warden  to  obey  the  writ. 

However,  it  must  be  understood  that  the 
writ  is  grantable  in  the  discretion  of 
the  court.  Abuse  of  the  process  should 
not  be  permitted.  On  the  hearing  of  the 
petition  for  the  writ,  the  court  should 
require  strict  proof  of  the  materiality  of 
the  testimony  and  the  necessity  of  the 
attendance  of  the  prisoner  as  a witness. 

If  it  appears  that  the  application  is  in 
good  faith  and  the  testimony  is  material 
and  Important,  the  petition  for  the  writ 
should  be  granted.'* 

In  further  reference  to  this  matter  we  note  in  70  C.J., 
Section  54,  page  64,  the  followings 

"Where  a person  whose  attendance  as 
a witness  is  desii'ed  is  lawfully 
restrained  of  his  liberty,  as  where  he 
is  in  prison,  or  in  an  insane  asylum, 
his  attendance  is  secured  by  means  of 
a writ  of  habeas  corpus  ad  testificandum, 
which  is  directed  to  the  custodian  of 
the  witness,  and  inquires  him  to  have 
the  body  of  the  witness  in  the  court  at 
the  time  of  the  trial  in  order  that  such 
witness  may  give  his  testimony.  Such 
writ  is  available  where  a person  under 
detention  wishes  to  testify  for  himself,  as 
well  as  where  his  testimony  is  desired  by 
another,  and  except  as  otherwise  provided 
by  statute,  where  he  is  serving  a sentence 
as  well  as  whex*e  he  i6  awaiting  trial. 

The  power  to  issue  such  process  is  inherent 
in  the  courts,  and  in  some  jurisdictions 
is  confirmed,  but  in  others  superseded,  by 
statute . * 
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CONCLUSION 

It  is  the  opinion  of  this  department  that  where,  by 
order  of  court,  the  sheriff  of  Christian  County  went  to 
St.  Louis,  Missouri,  and  transported  a witness  in  a criminal 
case  to  Christian  County  that  the  sheriff  cannot  be  compen- 
sated for  so  doing. 

It  is  the  further  opinion  of  this  department  that  where 
the  sheriff  of  Christian  County,  by  order  of  the  circuit  court, 
went  to  the  Missouri  State  Penitentiary  in  Jefferson  City, 
secured  therefrom  a prisoner  and  transported  him  to  Christian 
County  to  serve  as  a witness  in  a criminal  case,  after  which 
the  sheriff  transported  such  witness  back  to  the  Missouri 
State  Penitentiary,  that  the  sheriff  cannot  be  compensated 
for  such  service. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Hugh  P.  Williamson. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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COUNTY  ASSESSOR: 
CONTRACT  WITH  COUNTY: 


A county  assessor  in  a fourth  class  county 
may  bid  on  work  which  consists  of  making 
a fill  in  a county  road,  which  contract  will 
be  let  by  the  county  court  to  the  lowest  ae 
cep table  bidder. 

December  10,  1957 


Honorable  Sam  Appleby 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

"I  respectively  request  your  Office  to  furn- 
ish me  an  opinion  on  the  following  question: 

"Is  it  lawful  for  our  County  Assessor  duly 
elected,  to  accept  employment  for  repair  of 
a bridge  from  our  County  Court? 

More  in  detail,  the  facts  are,  that  our 
present  newly  elected  County  Assessor  has 
for  several  years  been  engaged  in  the  Bull- 
dozing and  Road  Construction  business,  and 
he  and  one  other  operator  in  this  County  do 
the  bulk  of  the  Bulldozing  business.  Re- 
cently a bridge  is  in  need  of  fill  to  pre- 
vent washing  out  and  the  County  Court  de- 
sires to  allow  the  County  Assessor  to  bid 
on  this  Job,  if  there  is  no  law  preventing 
such  action,  or  preventing  them  granting 
him  the  contract,  assuming  that  he  might 
be  acceptable. 

"I  have  attempted  to  briefly,  and  hurriedly, 
check  the  law,  and  I find  that  such  is  def- 
initely prohibited  in  first  class  counties 
by  virtue  of  Section  61.130  MoRS  1949,  and 
further  find  that  what  would  be  a comparable 
statute  relating  to  classes  2,  3,  and  4,  our 
County  being  a 4th  class  one,  is  Section 
61.300  MoRS  1949*  which  makes  no  mention  of 
the  County  Assessor,  or  does  it  have  a catch- 
all including  all  County  Officers." 


Honorable  Sam  Appleby 


All  references  to  statutes  will  be  to  Revised  Statutes 
of  Missouri  1949,  unless  otherwise  indicated. 

Section  61.130  reads: 

"No  officer  or  employee  of  the  state  or 
county,  or  of  any  road  district,  shall 
be  pecuniarily  interested  in  any  sale, 
bid  or  contract  for  the  purchase  of  any 
machinery,  materials  or  equipment,  or 
for  the  building,  improvement,  repair  or 
maintenance  of  any  highway,  road,  bridge 
or  culvert  in  the  county.  Any  person  who 
shall  willfully  violate  the  provisions  of 
this  section  shall  be  deemed  to  be  guilty 
of  a misdemeanor  and  upon  conviction  there- 
of shall  be  punished  by  a fine  of  not  less 
than  five  hundred  dollars  or  by  removal 
from  office,  or  both." 

The  above  section  is  applicable  only  to  class  one  counties. 
As  will  be  noted,  it  holds  that  no  county  officer  or  employee 
shall  be  allowed  to  do  what  is  contemplated  by  you.  However, 
Christian  is  a fourth  class  county  and  Section  61.300  is  appli- 
cable to  counties  of  classes  two,  three  and  four.  That  section 
reads: 


‘No  county  highway  engineer,  county  sur- 
veyor or  deputy  county  highway  engineer, 
or  deputy  county  surveyor  or  road  over- 
seer shall  be  the  sales  agent,  for  com- 
pensation in  the  sale  to,  or  purchase  by, 
the  state,  county  or  road  districts  of  road 
tools,  culvert  or  bridge  material  or  machinery, 
or  be  pecuniarily  interested  in  any  contract 
for  the  building  of  any  bridge  or  culvert  or 
for  the  improvement  of  any  public  road  to  which 
the  county  or  any  road  district  is  a party. 

It  will  be  noted  that  under  this  section  there  is  no 
prohibition  against  a county  assessor  taking  a contract  to  do 
road  work  such  as  is  contemplated  in  your  opinion  request. 

Section  49.140  further  defines  the  prohibition  regarding 
certain  county  officers  taking  contracts  for  county  work,  and 
reads: 


"No  Judge  of  any  county  court  in  this 
state  shall,  directly  or  indirectly, 
become  a party  to  any  contract  to  which 
such  county  is  a party,  or  to  act  as  any 
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road  or  bridge  commissioner,  either  gener- 
al or  special,  or  keeper  of  any  poor  per- 
son, or  to  act  as  director  in  any  railroad 
company  in  which  such  county  or  any  township, 
part  of  a township,  city  or  incorporated  town 
or  village  therein  is  a stockholder,  or  to  act 
as  agent  for  the  subscription  of  any  stock  vot- 
ed to  any  railroad  by  any  county  or  subdivision 
thereof. ' 

Section  229.090,  RSMo  1949,  further  limits  the  contrac- 
tual power  of  certain  county  officers,  and  reads: 

No  member  of  a highway  board  or  county 
court,  and  no  highway  engineer  or  road 
overseer  shall  be  the  sales  agent  in  the 
sale  to,  or  purchase  by,  the  state,  county 
or  road  districts,  of  road  tools,  culvert 
or  bridge  materials  or  machinery,  or  be 
pecuniarily  Interested  in  any  contract 
for  the  building  of  any  bridge  or  culvert 
or  for  the  improvement  of  any  public  road 
to  which  the  county  or  any  road  district 
is  a party. 

Since  the  legislature  designated  certain  county  officers 
whom  it  prohibited  from  contracting  with  the  county,  we  feel  that 
those  who  were  not  thus  prohibited  by  the  legislature  may  so  con- 
tract. Since  county  assessors  in  fourth  class  counties  were  not 
thus  designated  as  being  ineligible  to  contract  with  the  county, 
we  believe  that  they  may  do  so. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  a county  assessor 
in  a fourth  class  county  may  bid  on  work  which  consists  of  making 
a fill  in  a county  road,  which  contract  will  be  let  by  the  county 
court  to  the  lowest  acceptable  bidder. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/lc/ld 


John  M.  Dalton 
Attorney  General 


OFFICERS:  STATE  OFFICERS:  EMPLOYEES: 
STATE  EMPLOYEES:  RETIREMENT:  STATE 
RETIREMENT  SYSTEM:  STATE  EMPLOYEES ' 
RETIREMENT  SYSTEM:  UNIVERSITY  OF 
MISSOURI:  MISSOURI  UNIVERSITY: 
CURATORS  OF  UNIVERSITY  OF  MISSOURI: 
COLLEGES:  STATE  COLLEGES:  STATE 
TEACHERS  COLLEGES:  TEACHERS  COLLEGES: 


October  2,  1957 


Employees  of  the  University 
and  colleges  who  are  not 
covered  under  some  other 
retirement  or  benefit  fund 
to  which  the  state  is  a 
contributor  (not  counting 
contributions  under  the 
Federal  Old  Age  and  Sur- 
vivors' Insurance  Act) 
qualify  under  the  law  to 
become  members  of  the 
Missouri  State  Employees' 
Retirement  System. 


konorable  Newton  Atterbury,  Secretary 
Missouri  State  Employees ' Retirement  System 
State  Capitol 
Jefferson  City,  Missouri 


Dear  Sir: 


You  have  recently  requested  an  opinion  from  this  office 
on  the  following  question: 

’Can  employees  of  the  University  of  Mis- 
souri and  the  State  Teachers  Colleges 
qualify  under  the  law  and  become  members 
of  the  Missouri  State  Employees ' Retire- 
ment System?" 

The  law  creating  the  Missouri  State  Employees*  Retirement 
System  was  passed  by  the  69th  General  Assembly  as  House  Bill 
No.  188,  and  after  having  been  duly  approved  by  the  Governor, 
became  effective  August  29,  1957.  This  law  is  found  in  No.  4 
of  the  1957  Pamphlets  to  Vernon's  Annotated  Missouri  Statutes 
as  Sections  104.310  to  104.550,  inclusive. 

The  qualification  of  employees  under  this  plan  is  governed 
by  the  definition  of  department  and  employee ' found  in  Para- 
graphs 11  and  15,  respectively,  of  Section  104.310.  These  deflni 
tions  read  as  follows: 


Honorable  Newton  Atterbury, 


Secretary 


11  (li)  'Department',  any  department.  Institution, 
board,  commission,  officer,  court  or  any  agency 
of  the  state  government  receiving  state  appropria- 
tions including  allocated  funds  from  the  federal 
government  and  having  power  to  certify  payrolls 
authorizing  payments  of  salary  or  wages  against 
appropriations  made  by  the  federal  government  or 
the  state  legislature  from  any  state  fund,  or 
against  trusts  or  allocated  funds  held  by  the 
state  treasurer; 

(15)  'Employee',  any  elective  or  appointive 
officer  or  employee  of  the  state  who  is  em- 
ployed by  a department  and  earns  a salary  or 
wage  in  a position  normally  requiring  the 
actual  performance  by  him  of  duties  during 
not  less  than  one  thousand  five  hundred  hours 
per  year,  including  each  member  of  the  General 
Assembly,  but  not  including  any  employee  who 
is  covered  under  some  other  retirement  or 
benefit  fund  to  which  the  state  is  a contributor, 
except  this  definition  shall  not  exclude  any 
employee  as  defined  herein  who  is  covered  only 
under  the  Federal  Old  Age  and  Survivors’  In- 
surance Act,  as  amended.  As  used  in  sections 
104.310  to  104.550,  the  term  'employee'  shall 
include  civilian  employees  of  the  Army  National 
Guard  or  Air  National  Guard  of  this  State  who 
are  employed  pursuant  to  section  709  of  title 
32  of  the  United  States  Code  and  paid  from 
Federal  appropriated  fluids; 

Your  question  concerns  employees  of  the  University  of  Mis- 
souri and  the  colleges,  and  with  the  exception  of  those  who  are 
excluded  from  the  definition  of  employee  because  they  are  covered 
under  some  other  retirement  or  benefit  fund  to  which  the  state  is 
a contributor,  these  employees  clearly  meet  the  definition  of 
"employee  ' in  the  Act  and  therefore,  the  question  for  considera- 
tion is  whether  or  not  the  University  and  the  colleges  come  within 
the  definition  of  "department  in  the  Act.  The  University  and 
the  colleges  are  without  doubt,  institutions  as  used  in  the 
definition  of  department.  They  receive  state  appropriations  and 
they  have  power  to  certify  payrolls  authorizing  payments  of  salary 
or  wages  against  appropriations  made  by  the  state  legislature. 
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Therefore,  it  appears  that  the  University  and  the  colleges  oome 
within  the  definition  of  department,  and  tneir  employees,  unless 
excluded  because  they  come  under  some  other  retirement  or  benefit 
fund  to  which  the  state  is  a contributor,  corae  under  the  defini- 
tion of  employee,  and  therefore,  may  qualify  under  the  law. 


CONCLUSION 


It  is,  therefore,  on  the  basis  of  the  foregoing,  the  con- 
clusion of  this  office  that  the  employees  of  the  University  and 
the  various  colleges  who  are  not  covered  under  some  other  retire- 
ment or  benefit  fund  to  which  the  state  is  a contributor  (not 
counting  contributions  under  the  Federal  Old  Age  and  Survivors ' 
Insurance  Act)  qualify  under  the  law  and  are  me.  berB  of  the 
Missouri  State  Employees'  Retirement  System. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Fred  L.  Howard. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

FLH:vlw 
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OFFICERS:  STATE  OFFICERS:  EMPLOYEES: 
STATE  EMPLOYEES:  STATE  RETIREMENT 
SYSTEM:  STATE  EMPLOYEES'  RETIREMENT 
SYSTEM:  PUBLIC  SCHOOL  RETIREMENT 
SYSTEM:  TEACHERS'  RETIREMENT  SYSTEM: 


October  7,  1957 


The  director  and  employees 
of  the  Public  School  Re- 
tirement System  do  not 
qualify  under  the  lav;, 
and  do  not  become  members 
of  the  Missouri  State  Em- 
ployees' Retirement  System. 


Honorable  Newton  Atterbury,  Secretary 
Missouri  State  Employees'  Retirement  System 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Sir: 

You  have  recently  requested  an  opinion  from  this  office  on 
the  following  matter: 

'Can  the  director  and  employees  of  the 
Public  School  Retirement  System  qualify 
under  the  law  and  become  members  of  the 
State  Employees'  Retirement  System? 

The  law  creating  the  Missouri  State  Employees'  Retirement 
System  was  passed  by  the  69th  Qeneral  Assembly  as  House  Bill 
No.  188,  and  after  having  been  duly  approved  by  the  Governor, 
became  effective  August  29,  1957.  This  law  is  found  in  No.  4 
of  the  1957  Pamphlets  to  Vernon's  Annotated  Missouri  Statutes 
as  Sections  104.310  to  104.550,  inclusive. 

The  qualification  of  employees  under  this  plan  is  governed 
by  the  definition  of  department'1  and  employee  * found  in  Para- 
graphs 11  and  15,  respectively,  of  Section  104.310.  These  defini 
tions  read  as  follows: 

(ll)  ‘Department1,  any  department,  in- 
stitution, board,  commission,  officer,  court 
or  any  agency  of  the  state  government  re- 
ceiving state  appropriations  including  allo- 
cated funds  from  the  federal  government  and 


Honorable  Newton  Atterbury,  Secretary 


having  power  to  certify  payrolls  authorizing 
payments  of  salary  or  wages  against  appropria- 
tions made  by  the  federal  government  or  the 
state  legislature  from  any  state  fund,  or 
against  trusts  or  allocated  funds  held  by 
the  state  treasurer; 

(15)  'Employee',  any  elective  or  appointive 
officer  or  employee  of  the  state  who  is  em- 
ployed by  a department  and  earns  a salary  or 
wage  in  a position  normally  requiring  the 
actual  performance  by  him  of  duties  during 
not  less  than  one  thousand  five  hundred  hours 
per  year,  including  each  member  of  the  General 
Assembly,  but  not  including  any  employee  who 
is  covered  under  some  other  retirement  or 
benefit  fund  to  which  the  state  is  a contributor, 
except  this  definition  shall  not  exclude  any 
employee  as  defined  herein  who  is  covered  only 
under  the  Federal  Old  Age  and  Survivors ' In- 
surance Act,  as  amended.  As  used  in  sections 
104.310  to  104.550,  the  term  'employee'  shall 
include  civilian  employees  of  the  Army  National 
Guard  or  Air  National  Guard  of  this  State  who 
are  employed  pursuant  to  section  709  of  title 
32  of  the  United  States  Code  and  paid  from 
Federal  appropriated  funds; " 

Your  question  concerns  the  director  and  those  employed  under 
him  in  the  office  of  the  teacher  and  school  employees ' retirement 
system  created  by  Chapter  169,  RSMo  1949*  as  amended.  It  will  be 
noted  that  Section  169.030,  RSMo  1957  Supplement,  provides  that: 

The  funds  required  for  the  operation  of  the  retirement  system 
shall  come  from  contributions  made  by  the  employees  and  the 
employer.  These  funds  belong  to  the  retirement  system.  They 
do  not  become  funds  of  the  state  of  Missouri,  and  may  not  be 
commingled  with  state  funds  under  the  provisions  of  Section 
169.040,  RSMo  1957  Supplement.  When  the  public  school  retirement 
system  was  first  set  up,  it  was  provided  in  Section  169.110  RSMo 
1949  that  the  legislature  might  appropriate  funds  for  the  opera- 
tion of  this  system  until  sufficient  contributions  were  received 
to  take  care  of  the  operation,  but  that  such  appropriations  would 
be  repaid  by  the  system  to  the  state. 
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Under  this  set  up  the  system  now  receives  no  appropriations 
from  the  state  but  Is  an  entirely  self-sufficient  unit  operating 
on  its  own  funds,  which  are  by  statute  declared  not  to  be  state 
funds.  Payment  of  administrative  expenses  and  the  compensation 
of  the  director  and  his  employees  are  made  from  the  fund,  not 
from  appropriations.  Thu3,  the  teachers  and  school  employee 
retirement  system  cannot  qualify  under  the  definition  of  de- 
partment" as  contained  in  Paragraph  11,  of  Section  104.310, 
quoted  supra,  since  it  does  not  receive  state  appropriations 
and  does  not  have  power  to  certify  payrolls  authorizing  the 
payment  of  salary  or  wages  against  appropriations.  Consequently, 
the  director  and  his  employees,  or  rather  the  employees  of  the 
system,  cannot  qualify  under  the  law. 


CONCLUSION 


It  is,  therefore,  on  the  basis  of  the  foregoing  the  con- 
clusion of  this  office  that  the  director  and  employees  of  the 
Teacher  and  School  Employee  Retirement  System  cannot  qualify 
under  the  law,  and  do  not  become  members  of  the  Missouri  State 
Employees'  Retirement  System. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Fred  L.  Howard. 

Yours  very  truly. 


FLH: vlw 


John  M.  Dalton 
Attorney  General 
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OFFICERS:  STATE  OFFICERS:  EMPLOYEES: 
STA^S  EMPLOYEES:  RETIREMENT:  STATE 
RETIREMENT  SYSTEM:  CIVIL  DEFENSE: 
-STATE  SURVIVAL  PLANS  PROJECT: 
SURVIVAL  PLANS  PROJECT: 


Personnel  of  the  Missouri 
State  Survival  Plans  Pro- 
ject qualify  under  the 
law  to  become  members 
of  the  Missouri  State 
Employees'  Retirement 
System. 


October  7,  1957 


Honorable  Newton  Atterbury,  Secretary 
Missouri  State  Employees'  Retirement  System 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Sir: 

You  have  recently  requested  an  opinion  from  this  office 
on  the  following  question: 

Can  employees  of  the  Missouri  State  Sur- 
vival Plans  Project  qualify  under  the 
law  and  become  members  of  the  Missouri 
State  Employees'  Retirement  System?” 

The  law  creating  the  Missouri  State  Employees'  Retirement 
System  was  passed  by  the  69th  General  Assembly  as  House  Bill 
No.  188,  and  after  having  been  duly  approved  by  the  Governor 
became  effective  August  29,  1957.  Tills  law  is  found  in  No.  4 
of  the  1957  Pamphlets  to  Vernon's  Annotated  Missouri  Statutes 
as  Sections  104.310  to  104.550,  inclusive. 

The  qualification  of  employees  under  this  plan  is  governed 
by  the  definition  of  department  and  employee  found  in  Para- 
graphs 11  and  15,  respectively,  of  Section  104.310.  These  deflni 
tlons  read  as  follows: 

(ll)  'Department',  any  department,  in- 
stitution, board,  commission,  officer,  court 
or  any  agency  of  the  state  government  receiv- 
ing state  appropriations  including  allocated 
funds  from  the  federal  government  and  having 
power  to  certify  payrolls  authorizing  payments 


Honorable  Newton  Atterbury,  Secretary 


of  salary  or  wages  against  appropriations 
made  by  the  federal  government  or  the 
state  legislature  from  any  state  fund, 
or  against  trusts  or  allocated  funds  held 
by  the  state  treasurer; 

(15)  'Employee',  any  elective  or  appointive 
officer  or  employee  of  the  state  who  is  em- 
ployed by  a department  and  earns  a salary 
or  wage  in  a position  normally  requiring  the 
actual  performance  by  him  of  duties  during 
not  less  than  one  thousand  five  hundred  hours 
per  year,  including  each  member  of  the  General 
Assembly,  but  not  including  any  employee  who 
is  covered  under  some  other  retirement  or 
benefit  fund  to  which  the  state  is  a con- 
tributor, except  this  definition  shall  not 
exclude  any  employee  as  defined  herein  who 
is  covered  only  under  the  Federal  Old  Age 
and  Survivors'  Insurance  Act,  sis  amended . 

As  used  in  sections  104.310  to  104.550,  the 
term  'employee'  shall  include  civilian  em- 
ployees of  the  Army  National  Guard  or  Air 
National  Guard  of  this  State  who  are  em- 
ployed pursuant  to  section  709  of  title 
3 2 of  the  United  States  Code  and  paid  from 
Federal  appropriated  fundB; ' 

This  question  concerns  employees  who  are  working  under  the 
provisions  of  the  Missouri  State -wide  Operational  Survival  Plan 
Project  Agreement,  Contract  No.  CD-SP  57-55 j between  the  United 
States  of  America  and  the  State  of  Missouri,  effective  June  17, 
1957*  The  work  under  this  contract  is  required  to  be  completed 
not  later  than  June  17,  1958.  The  contract  provides  in  Article 
II  thereof,  that  tne  United  States  will  reimburse  the  State  of 
Missouri  (and  make  certain  advance  payments)  in  an  amount  not 
to  exceed  $158,157.50  for  allowable  costs  as  specified  in  the 
contract.  These  federal  funds  are  by  the  contract  to  be  ad- 
vanced to  and  paid  to  the  treasurer  of  the  State  of  Missouri  to 
be  disbursed  upon  the  direction  of  the  State  Director  of  Civil 
Defense.  Allowable  costs  under  this  contract  include,  and  pri- 
marily consists  of,  payments  for  personal  services  by  persons 
performing  the  work  required  by  the  contract. 
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Article  IV  of  the  contract  provides  that  the  State  of  Mis- 
souri shall  engage  a planning  staff  to  perform  the  functions 
required  by  the  contract,  which  staff  shall  be  acceptable  to 
the  Federal  Civil  Defense  Administration.  Thus,  it  appears 
that  the  persons  performing  services  under  this  contract  are 
hired  by  the  State  of  Missouri,  and  their  compensation  is  paid 
by  disbursement  from  the  treasury  of  the  State  of  Missouri  of 
funds  advanced  to  the  State  of  Missouri  for  that  purpose,  or 
for  which  the  State  of  Missouri  will  be  reimbursed  by  the 
federal  government  under  the  contract. 

It  thus  appears  that  the  people  working  on  the  State  Sur- 
vival Plans  Project  are  hired,  fired  and  paid  by  the  State  of 
Missouri  and  therefore,  constitute  employees  within  the  defini- 
tion of  that  term  quoted  supra. 

Payments  of  compensation  are  made  by  the  treasury  of  the 
State  of  Missouri  on  the  direction  and  certification  of  the 
Missouri  State  Director  of  Civil  Defense  from  funds  advanced 
or  reimbursed  by  the  federal  government;  and  thus  it  appears 
that  the  State  Survival  Plans  Project  is  an  agency  of  the  state 
government  receiving  state  appropriations  Including  allocated 
funds  from  the  federal  government;  and  that  it  has  power  to 
certify  payrolls  authorizing  payments  of  salary  or  wages  against 
appropriations  made  by  the  federal  government  or  the  state  legis- 
lature. It  would,  therefore,  appear  that  all  of  the  requirements 
of  the  definitions  quoted  supra  are  met  and  that  these  employees 
qualify  under  the  law. 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  office  that  per- 
sonnel of  the  State  Survival  Plans  Project  qualify  under  the 
law  and  become  members  of  the  Missouri  State  Employees'  Retire- 
ment System. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Fred  L.  Howard. 


Yours  very  truly. 


FLH : vlw 


John  M.  Dalton 
Attorney  Qeneral 
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14,  1957 


Honorable  Newton  Atterbury,  Secretary 
Missouri  State  Employees'  Retirement  System 
State  Capitol 
Jefferson  City,  Missouri 


Dear  Sir: 


You  have  recently  requested  an  opinion  from  this  office  on 
the  following  matter: 

"The  question  has  been  raised  as  to  whether 
or  not  the  examiners  employed  by  the  Division 
of  Insurance  to  make  examination  of  insurance 
companies  licensed  in  this  State,  are  covered 
under  the  Missouri  State  Employees'  Retirement 
System,  as  the  statute  is  presently  worded. 

"The  Superintendent  of  Insurance  is  required 
to  examine  the  financial  condition,  affairs 
and  management  of  any  insurance  company  in- 
corporated by  or  doing  business  in  this  State, 
and  since  it  is  a physical  impossibility  for 
him  to  do  so  in  person,  he  is  authorized  under 
Section  374.110  and  Section  374.190  R.  S.  Mo. 

1949,  to  employ  examiners  and  actuaries  necessary 
to  do  the  actual  work.  * * * 

"The  per  diem  and  expenses  paid  examiners  are  paid 
direct  to  the  examiners  upon  accounts  approved 
by  the  Superintendent.  Section  148.400  R.S.  Mo. 
1949,  provides  that  these  examination  fees  paid 
by  the  company  may  be  deducted  from  the  two 
per  cent  premium  taxes  payable  to  the  State 
of  Missouri.  This  is  admittedly  a unique 
way  of  paying  employees  of  the  Division  of 
Insurance,  but  it  is  a system  that  has  been 
followed  ever  since  the  Insurance  Department 
was  established  and  is  common  practice  in  most 
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of  the  other  states  In  the  United  States." 


The  law  creating  the  Missouri  State  Employees'  Retirement 
System  was  passed  by  the  69th  Oeneral  Assembly  as  House  Bill 
No.  188,  and  after  having  been  duly  approved  by  the  Governor, 
became  effective  August  29,  1957.  This  law  Is  found  in  No.  4 
of  the  1957  Pamphlets  to  Vernon's  Annotated  Missouri  Statutes 
as  Sections  104.310  to  104.550,  Inclusive. 


The  qualification  of  employees  under  this  plan  is  governed 
by  the  definition  of  "department"  and  "employee"  found  in  Para- 
graphs 11  and  15  respectively,  of  Section  104.310.  These  defini- 
tions read  as  follows: 


"(11)  'Department',  any  department,  institution, 
board,  commission,  officer,  court  or  any  agency 
of  the  state  government  receiving  state  appropria- 
tions including  allocated  funds  from  the  federal 
government  and  having  power  to  certify  payrolls 
authorising  payments  of  salary  or  wages  against 
appropriations  made  by  the  federal  government  or 
the  state  legislature  from  any  state  fund,  or 
against  trusts  or  allocated  funds  held  by  the 
state  treasurer; 

"(15)  'Employee',  any  elective  or  appointive 
officer  or  employes  of  the  state  who  Is  em- 
ployed by  a department  and  earns  a salary  or 
wage  in  a position  normally  requiring  the 
actual  performance  by  him  of  duties  during 
not  less  than  one  thousand  five  hundred  hours 
per  year,  including  each  member  of  the  General 
Assembly,  but  not  including  any  employee  who 
is  covered  under  some  other  retirement  or 
benefit  fund  to  which  the  state  is  a contri- 
butor, except  this  definition  shall  not  ex- 
clude any  employee  as  defined  herein  who  is 
covered  only  under  the  Federal  Old  Age  and 
Survivors'  Insurance  Act,  as  amended.  As 
used  in  sections  104.310  to  104.550,  the  term 
'employee'  shall  include  civilian  employees  of 
the  Army  National  Guard  or  Air  National  Guard 
of  this  State  who  are  employed  pursuant  to 
section  709  of  title  32  of  the  United  States 
Code  and  paid  from  Federal  appropriated  funds;" 

These  examiners  are  employed  by  the  Division  of  Insurance 
pursuant  to  statutory  authority  as  indicated  in  your  request. 
They  are  selected  by  the  Division,  they  hold  their  position  at 
the  pleasure  of,  and  they  may  be  discharged  by,  that  Division. 
Under  the  statutory  set  up  the  money  for  their  compensation  and 
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expenses  Is  initially  paid  by  the  company  which  Is  being  exam- 
ined, and  such  company  is  then  allowed  this  amount  as  a deduc- 
tion from  the  premium  taxes  paid  by  the  company  to  the  state 
of  Missouri. 

Thus,  it  is  apparent  that  these  examiners  are  employees  as 
defined  by  Paragraph  15  of  Section  104.310,  supra.  The  Divi- 
sion of  Insurance  is  a division  within  the  Department  of  Busi- 
ness and  Administration  and  as  such  is  supported  by  appropria- 
tions made  by  the  legislature  for  that  purpose.  Such  appropria 
tions  cover  compensation  for  personal  services  as  well  as  the 
operating  expenses  of  the  Division,  and  the  Dlviaion  is  auth- 
orised to  certify  payrolls  authorising  the  payment  of  salary 
or  wages  against  appropriations.  Thus,  the  Division  of  Insur- 
ance qualifies  under  the  definition  of  "department*  as  con- 
tained in  Paragraph  11  of  Section  104.310,  supra. 

There  is  no  requirement  in  the  Retirement  System  Law  that 
the  individual  employee  under  consideration  be  paid  all  or  any 
part  of  his  compensation  directly  from  appropriations  made  by 
the  legislature,  or  that  his  individual  compensation  be  certi- 
fied on  payrolls  authorizing  payments  against  appropriations. 
The  law  is  satisfied  if  the  department  has  these  powers  gener- 
ally. Here  the  examiner  is  an  employee  of  the  Division  of  In- 
surance which  is  a "department ' as  defined  by  the  law.  There- 
fore all  requirements  of  the  law  are  met. 

CONCLUSION 


It  is,  therefore,  on  the  basis  of  the  foregoing,  the  con- 
clusion of  this  office  that  examiners  in  the  Division  of  In- 
surance qualify  under  the  law  and  become  members  of  the  Mis- 
souri State  Employees'  Retirement  System. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  ray  assistant,  Fred  L.  Howard. 


Very  truly  yours. 


FlH/vlw/ld 


John  M.  Dalton 
Attorney  General 
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October  13,  1957 


Honorable  Newton  Atterbury 
Secretary,  Missouri  3tate 
Employees'  Retirement  System 
Jefferson  City,  Missouri 

Dear  Sir: 

You  have  recently  requested  an  official  opinion  from  this  office 
concerning  the  following: 

"Can  court  reporters,  magistrate  clerks  and 
magistrate  Judges,  or  any  of  them, qualify  as 
members  of  the  Missouri  State  Employees' 

Retirement  System?" 

House  Bill  No.  188  was  enacted  by  the  69th  General  Assembly  and 
became  effective,  after  having  been  duly  approved  by  the  Governor, 
on  August  29,  1957*  This  law  now  comprises  Sections  lOliOld  to 
10l4.*35>0,  RSMo  Supp.  1957*  as  set  out  in  the  August,  1957*  Pamphlet 
Supplementing  Vernon's  Annotated  Missouri  Statutes.  Section  104.310 
(Section  1 of  House  Bill  No.  188)  contains  the  definitions  of  terms 
used  in  this  lav.  Paragraph  1$  defines  "employee,"  and  Paragraph  11 
defines  "department."  It  is  from  the  provisions  of  these  two  defini- 
tions that  we  must  determine  whether  or  not  the  people  about  whom  you 
inquire  can  qualify  under  this  law  and  become  members  of  the  Missouri 
State  Employees'  Retirement  System. 

The  definition  of  "employee"  is  as  follows: 

"(15)  'Employee'  any  elootive  or  appointive  offioer 
or  employee  of  the  state  who  is  employed  by  a de- 
partment and  earns  a salary  or  wage  in  a position 
normally  requiring  the  actual  perf ormance  by  him 
of  duties  during  not  less  than  one  thousand  five 
hundred  hours  per  year,  including  eaoh  member 
of  the  General  Assembly,  but  not  including  any 
employee  who  is  covered  under  some  other  retire- 
ment or  benefit  fund  to  which  the  state  is  a 
contributor,  except  this  definition  shall  not 
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exclude  any  employee  as  defined  herein  who  Is 
covered  only  under  the  Federal  Old  Age  and  Sur- 
vivors* Insurance  Act,  as  amended.  As  used  In 
sections  104.310  to  104.550,  the  term  'employee* 
shall  Include  civilian  employees  of  the  Army 
National  Ouard  or  Air  National  Guard  of  this 
State  who  are  employed  pursuant  to  section  709 
of  title  32  of  the  United  States  Code  and  paid 
from  Federal  appropriated  funds}  * *" 

The  definition  of  "department"  is  as  follows: 

"(11)  'Department',  any  department.  Institution, 
board,  comsdlsslon,  officer,  court  or  any  agency 
of  the  state  government  receiving  state  appropria- 
tions including  allocated  funds  from  the  federal 
government  and  having  power  to  certify  payrolls 
authorising  payments  of  salary  or  wages  against 
appropriations  made  by  the  fedez>al  government  or 
the  state  legislature  from  any  state  fund,  or 
against  trusts  or  allocated  funds  held  by  the 
state  treasurer;*  *" 

As  to  magistrates,  the  salaries  of  regular  magistrates  are 
paid  by  the  state,  whereas  the  salaries  of  "additional  magistrates" 
are  paid  by  the  county  as  provided  in  Section  482.150  RSMo  Supp. 
1955.  Likewise,  the  olerks  of  the  magistrate,  courts  are  paid 
from  the  same  sources  as  are  the  magistrates  under  whom  they  serve. 

In  order  to  qualify  under  this  act  a magistrate  must  be  an 
"elective  or  appointive  officer,  or  employee  of  the  state  who  is 
employed  by  a department.  . . " There  is  grave  question  as  to 
whether  or  not  a magistrate  is  either  an  officer  or  employee  of 
the  state.  Likewise,  the  definition  of  employee  excludes  "any 
employee  who  is  covered  under  some  other  retirement  or  benefit 
fund  to  which  the  state  is  a contributor."  Seotlon  27  of  Artlole 
V of  the  Constitution  includes  magistrates  amongst  those  who  may 
receive  benefits  when  retired  for  disability  during  his  term. 

This  again  creates  a serious  problem  as  to  whether  or  not  magis- 
trates may  qualify.  However,  in  view  of  the  conclusion  reached 
hereinafter  in  this  opinion  we  do  not  find  it  necessary  to  pass 
upon  these  questions. 

Since  an  employee  must  be  one  who  is  "employed  by  a depart- 
ment" it  becomes  necessary  to  consider  the  statutory  definition 
of  department.  This  definition  is  set  out  above.  After  careful 
consideration  it  is  concluded  that  neither  a magistrate  nor  the 
magistrate  court,  of  which  the  magistrate  is  the  Judge,  comes 
within  the  definition  of  department.  Such  department  must  be 
one  which  receives  state  appropriations,  and  while  some  magistrates 
are  paid  by  the  state  of  Missouri  out  of  funds  appropriated  by  the 
Legislature,  these  appropriations  are  not  made  to  the  magistrate 
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or  to  the  Magistrate  court  but  the  appropriation  is  to  a fund 
created  in  the  treasury  out  of  which  payment  Is  made  to  the  var- 
ious magistrates. 

Thus  it  is  concluded  for  the  reasons  indicated  that  neither 
the  magistrate  nor  the  magistrate  court  is  a department  within 
the  above  definition*  and*  consequently  magistrates  cannot  quali- 
fy under  the  law  and  do  not  become  members  of  the  Missouri  State 
Employees'  Retirement  System. 

As  to  the  clerics  of  magistrate  courts*  their  situation  is 
essentially  the  same  as  that  of  the  magistrate.  They  are  paid 
by  the  state  out  of  appropriations*  but  such  appropr 1st ions  are 
not  made  to  the  magistrate  or  the  magistrate  oourt  by  whom  they 
are  employed*  and  since  it  has  been  held  that  the  magistrate  or 
magistrate  oourt  is  not  a department  it  is  clear  that  the  cleric 
is  not  an  employee  of  a department*  and*  therefore*  cannot  be- 
come a member  of  the  Missouri  State  Employees'  Retirement  System. 

As  to  circuit  court  reporters*  they  are  paid  one -fourth  out 
of  the  state  treasury  and  three -fourths  out  of  the  treasuries  of 
the  county  or  counties  comprising  the  circuit  which  they  serve. 

See  Section  485. 065  RSMo  Supp.  1955 . Again*  as  is  discussed 
above*  the  appropriation  for  the  one-fourth  of  the  court  report- 
er's salary  is  not  made  to  the  circuit  court  but  is  made  to  a 
fund  in  the  state  treasury  out  of  which  these  payments  are  made 
to  the  reporters.  It  is*  therefore*  concluded  that  the  report- 
ers of  the  various  circuit  courts  cannot  qualify  under  the  law  and 
do  not  become  members  of  the  Missouri  State  Employees'  Retirement 
System. 


CONCLUSION 


On  the  basis  of  the  foregoing*  it  is  the  conclusion  of  this 
office  that  neither  magistrates*  magistrate  clerks*  nor  circuit 
court  reporters  can  qualify  under  the  law  and  become  members  of 
the  Missouri  State  Employees'  Retirement  System. 

The  foregoing  opinion*  which  I hereby  approve*  was  prepared 
by  my  assistant*  Tred  L.  Howard. 


Very  truly  yours* 


PIHivlwild 


John  M.  Dalton 
Attorney  General 


COUNTY  COURT: 
COUNTY  BUDGiiT: 
NURSING  HOMES: 


Right  of  county  court  to  expend  proceeds  of  sale 
of  county  farm  during  1957  and  1958. 


FILED 

Honorable  W.  Frasier  Baker 
Proseouting  Attorney 
Callaway  County 
Fulton,  Missouri 


August  8,  1957 


Dear  Mr.  Baker: 

This  will  acknowledge  receipt  of  your  opinion  request  *diich 
reads: 


"On  February  28,  1957  and  subsequent  thereto, 
the  County  of  Callaway  sold  what  was  generally 
called  the  Poor  Farm  or  County  Farm  which  was 
owned  and  operated  by  the  County  of  Callaway 
under  and  by  virtue  of  Sections  205.560  to 
205. 760  inclusive.  The  proceeds  from  the  sale 
of  this  farm  have  been  deposited  with  the 
treasurer  of  Callaway  County,  Missouri,  an 
opinion  is  requested,  at  the  instance  of  the 
County  Court,  and  as  to  whether  or  not  the 
prooeeds  of  this  sale  oan  be  used  by  Callaway 
County  during  the  calendar  year  of  1957  or  in 
the  oalendar  year  of  1956. 

"Opinion  is  also  requested  as  to  whether  or  not 
the  recent  Nursing  Home  law  passed  by  the  legisla- 
ture in  the  session  ending  previously  in  1957 
has  any  bearing  upon  the  previous  question.11 

We  assume  that  your  first  inquiry  specifically  relates  to  the 
authority  of  the  county  oourt  to  use  the  prooeeds  from  the  sale  of 
the  county  farm,  during  1957 t and  for  the  purpose  of  constructing 
and  equipping  a nursing  home  as  authorised  by  Senate  Bill  ?l\l\ , 
passed  by  the  69th  General  assembly  of  the  State  of  Missouri, 
approved  by  the  Governor  on  June  10,  1957,  and  whioh  beoomes  a law 
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and  effective  on  August  29#  1957*  We  believe  thAt  it  oan  further 
be  assumed  that  your  budget  for  the  year  1957  does  not  include  any 
such  item  of  expenditure.  Therefore,  the  first  thing  to  determine 
is  if  the  oounty  can  make  any  expenditure  for  any  item  during  1957# 
that  is  not  included  in  the  budget  for  that  year. 

Section  7,  article  VI,  Constitution  of  Missouri  provides  that 
the  oounty  court  shall  manage  all  county  business  as  prescribed  by 
law. 


Seotlon  24,  Article  VI,  Constitution  of  Missouri,  requires 
counties  as  prescribed  by  law,  to  have  an  annual  budget,  file 
annual  reports  of  their  finaaolal  transactions  and  be  audited. 

(Jnder  Seotlon  49.270,  RSMo  1949#  the  oounty  court  is  vested 
with  control  and  management  of  all  property  belonging  to  the  county. 
Furthermore , the  oounty  court,  under  Seotlon  50.630  is  authorised, 
empowered  and  direoted,  at  the  February  term  of  court  every  year, 
to  reoord  and  file  with  the  county  treasurer  and  state  auditor  a 
budget  of  estimated  receipts  and  expenditures  for  the  year  beginning 
January  1,  and  ending  December  31#  and  that  section  further  requires 
the  oounty  court  to  classify  proposed  expenditures. 

Seotlon  50.670,  RSMo  1949,  provides  that  all  oo'.ntles  of  the 
third  and  fourth  olasses  shall  be  governed  by  Sections  50.670  to 
50.740,  RSHo  1949. 

Seotlon  2 of  Senate  Bill  244*  supra,  authorises  the  use  of 
county  funds,  generally,  to  construct  and  equip  nursing  homes  and 
that  the  expenditure  is  not  limited  to  prooeeds  of  the  sale  of  a 
county  farm.  Said  section  reads: 

"(2)  The  county  court  of  any  oounty  may 
acquire  land  to  be  used  as  sites  for,  con- 
struct and  equip  nursing  homes  and  may  con- 
tract for  materials,  supplies  and  services 
neoessary  to  carry  out  such  purposes. n 

All  of  the  foregoing  statutes  and  constitutional  provisions 
clearly  indioate  that  the  general  intent  in  enaetlng  and  adopting 
same  was  that  all  oounty  business  shall  be  operated  on  a cash 
basis  for  the  fiscal  year,  January  1 to  Deoember  31,  and  not  to 
exoeed  the  anticipated  revenue  for  the  fisoal  year  and  any  unex- 
pended balances  for  prior  years. 

The  Supreme  Court  of  Missouri,  en  banc,  in  State  vs.  Cribb, 
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273  S.W.  (2d)  2I4.6,  l.o.  250,  said: 

"[6]  The  object  of  the  constitutional  provision, 

Seo.  26(a)  of  Artiole  VI,  and  the  ‘County  Budget 
Laws,*  supra,  is  to  compel  counties  and  municipal- 
ities to  operate  on  a oash  basis.  In  other  words, 
the  governing  body  may  not  obligate  the  oounty  or 
municipality  in  a sum  in  exoess  of  the  revenue 
provided  for  any  one  year.  The  sura  available  to 
be  spent  in  any  one  year  is  the  revenue  provided 
for  that  year  ‘plus  any  unencumbered  balances 
from  previous  years.*  Sec.  26(a)  supra.  We  rule 
that  the  County  Court  of  Macon  County  in  1952  did 
not,  in  the  matter  of  expenditures,  violate  the 
provisions  of  the  Budget  Law." 

The  court  in  that  decision  further  held  that  it  is  common  know- 
ledge that  unforseen  events  often  occur  which  require  expenditures 
in  excess  of  the  amount  assigned  to  certain  classes  and  if  the 
budget  for  suoh  class  is  not  sufficient  to  take  care  of  same,  the 
oounty  court  may  use  money  in  olass  6,  provided,  however,  there  is 
a sufficient  sum  in  that  olass  not  subject  to  restrictions  mentioned 
in  the  statute.  In  so  holding  the  court,  at  l.c.  2^9  and  250,  said: 

"(3*5]  It  will  be  noted  that  the  funds  assigned  to 
Class  6 may  be  expended  with  oertain  restrictions 
for  ‘any  lawful  purpose*.  (Lmphasis  ours.)  One  of 
the  restrictions  Imposed  is  that  ‘there  is  actually 
on  hand  in  cash  funds  sufficient  to  pay  all  claims 
provided  for  in  preceding  classes  together  with 
any  expense  incurred  under  olass  alxf  «•****.* 

In  other  words,  the  funds  in  Class  6 may  not  be 
depleted  unless  the  funds  in  the  other  classes  are 
sufficient  to  pay  all  olaims  contracted  to  be  paid 
out  of  the  funds  in  suoh  olasses.  The  Intention 
of  the  Legislature,  as  evidenced  by  the  provisions 
supra,  established  Class  6 somewhat  as  a guarantee 
that  all  claims  in  the  preceding  classes  shall  be 
paid.  It  is  common  knowledge  that  unforeseen 
events  often  ooour  which  require  expenditures  in 
exoess  of  the  amount  assigned  to  a certain  class 
suoh  as  Class  3,  the  bridge  and  road  fund.  If 
the  budget  for  such  olass  is  not  sufficient  to 
take  care  of  the  unforeseen  expense  , the  county 
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court  may  use  money  in  Claes  6,  provided 
there  Is  a sufficient  sum  in  that  class  that 
is  not  subject  to  the  restrictions  mentlonod 
in  the  statute.  It  is  apparent  that  that  was 
done  in  this  case  when  it  heoame  evident  that 
Class  3 expenditures  might  exceed  the  3ura 
allocated  to  that  class  by  the  budget*" 

In  view  of  the  foregoing  decision  in  State  v.  Cribb,  supra,  we 
are  inolined  to  believe  that  any  such  expenditure  of  ?aoney  as  pro- 
posea  herein  would  be  considered  as  a lawful  purpose  in  view  of 
Senate  Bill  becoming  effective  on  ikugust  29,  1957*  notwith- 
standing the  fact  there  was  no  such  item  of  expense  included  in 
the  budget  for  1957*  Such  proposed  expenditure  would  amount  to  an 
unforeseen  event  as  referred  to  in  said  decision. 

As  to  whether  the  proceeds  of  said  sale  could  be  used  during 
1957 , our  answer  is  in  the  affirmative  since  such  money  under  the 
statute  is  not  specifically  allocated  to  any  particular  fund,  as 
in  the  case  of  the  sale  of  personalty,  farm  produots,  or  equip- 
ment,- at  said  county  poor  farm  wherein  the  law  requires  moneys 
reoelved  from  the  sale  thereof  to  go  into  a particular  fund  to  be 
used  in  a certain  manner*  The  proceeds  from  this  sale  would  go 
into  the  general  revenue  fund  of  the  oounty(see  copy  of  attached 
opinion  to  Honorable  A.  L.  Wright,  under  date  of  September  28, 

1945)  and  could  be  used  for  the  purpose  of  constructing  and 
equipping  a nursing  home  as  provided  only  after  satisfaction  of 
payment  of  all  items  budgeted  for  1957  in  all  classes,  including 
class  6,  and  also  provided  that  all  outstanding  warrants  under  any 
olass  for  all  prior  years  have  been  fully  satisfied. 

We  believe  that  the  foregoing  answers  your  second  inquiry  as 
well  as  your  first  inquiry. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  Department  that  proceeds 
from  the  sale  of  the  county  poor  farm  in  Callaway  County  may  be 
used  to  oonstruot  and  equip  a nursing  home  as  provided  in  Senate 
Bill  244,  passed  by  the  69th  General  Assembly,  and  whloh  becomes 
effective  August  29,  1957*  during  the  ourrent  year  1957 » provided 
there  are  sufficient  funds  on  hand  for  the  payment  of  all  items 
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inoluded  in  the  budget  approved  by  the  county  court  for  1957*  In- 
cluding those  In  class  6,  and,  further,  that  all  warrants  drawn 
under  all  olasses  for  all  prior  years  are  fully  satisfied. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Aubrey  R.  Haiamett,  Jr. 


yours  very  truly. 


John  A,  Dalton 
attorney  General 


' '■ 


Honorable  Harold  W.  Barriek 
Prosecuting  Attorney 
Pottle  Oounty 
Sedalia,  Missouri 


XoUr  recent  request  for  an  official  opinion  reads* 

*»A  matter  has  arisen  in.  Pettie  County, 
which  raises  some  questions  on  which 
1 would  like  an  official  opinion  from 
your  office*  She  facts  are  these* 

ttA  summons  was  issued  by  a Trooper  of 
the  Missouri  $tate  Highway  Patrol  to 
the  owner  of  a irehidls  for  failure  to 
hare  the  proper  markings  on  his  vehicle 
to  comply  with  P.&.C.  «hle  Ho*  23,  sub- 
section o*  The  Trooper,  acting  under 
directions  from  Missouri  State  Highway 
Patrol  headquarters  filed  the  necessary 
information  in  my  office  for  a prosecu- 
tion of  the  defendant  under  Chapter  >90, 

1955  Supplement  E.3.  Missouri. 

"I  would  like  an  opinion  from  your  of- 
fice of  the  following  questions 

*»Boes  Section  >90.131  contain  consti- 
tutional authority  for  the  P.S.G.  to 
lay  down  rules  of  operation  for  P.S.C. 
licensees,  the  violation  of  which  will 
subject  the  violator  to  criminal  prose- 
cution under  Section  >90.171  and  >90.176. 

The  question  which  Comes  immediately  to 
my  mind  Is  whether  or  not  such  action 
is  an  unconstitutional  delegation  of  the 
legislative  power,  which  if  allowed 
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would  empower  persons  other  1 
legislature  to  designate  what 
constitute  a criminal  offense 
state  of  Missouri*19 

^u®s,iion  *#  whether  Sections  390*171  and 
ftSMO  1949,  are  constitutional* 


We  first  note  that  Sections  ^yu.171  and  390*176  are 
similar  in  that  they  both  relate  to  rules  and  regulations 
laid  down  by  the  Milo  Service  Commission.  We  further 
note  that  the  subject  matter  covered  by  Section  390*171  is 
the  same  as  that  of  Section  390*170  which  Was  repealed  by 
House  Bill  No*  1&3,  Section.  I,  law®  of  Missouri  1951* 

a £rsi;r  ?ottt  & % Me  of  state  v.  Dixon, 

73  S.W.  2d  335*  l*c*  3^7,  the  Missouri  Supreme  Court  held 
that  the  legislature  did  not  delegate  to  the  Mils  Ser- 
vice Commission  any  legislative  authority.  In  this  re- 
spect the  court  stated: 

"Thlsquesticm  alone  remains*  Did  the 
Legislature  have  the  authority  to  de- 
clare the  violation  of  a rule  of  the 
commission  to  be  a crime?  ft  must  he 
kept- in  mind  that  the  states  of  our 
tfetoa  are  sovereign  states;  that  is, 
they  have  inherent  power,  and  their 
Legislatures  can  pass  any  law  which 
they'  may  deem  necessary  for  the  wel- 
fare of  the  people  and  which  is  not 
prohibited  by  State  or  federal  Con- 
stitutions. In  31  C*l.  p.  32,  Sec. 

7*  we  read:  *A  constitutional  pro- 
vision authorising  the  legislature 
to  create  a public  Utility  commis- 
sion is  merely  a declaration  or 
recognition  of  the  legislature's 
inherent  authority,  and  not  a grant 
or  limitation  of  power,  and  so  the 
rule  of  exclusion  of  things  not  ex- 
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Islature  in  this  ease,  and  not 
to  Service  Commission,  has  de- 
clared that  a violation  of  a safety 
raid  promulgated  by  the  Peblie  Service 
Commission  shall  oonstitnte  a misde- 
meanor. The  Legislature,  net  the  Pub- 
lic Service  Gemmiaaiea,,  has  prescribed 
what  penalty  shall  be  imposed  in  case 
of  a Conviction  of  that  offense . 


question  was  before 
of  Massachusetts  in 
v.  Revere,  1 $2 
,m.  In 
state 


■This 
the 

the  case 

Mesa,  #98*  66  H.I. 
case  a statute: 

with  authority  to 
rules  and  regulation*  for  the 

„..  ............  rad  use  of  the  roadways 

or  boulevards  under  Its  care.*  The 
statute  also  made  the  violation 
«ny  such  rules  a misdemeanor, 
contention  das  *thare  made,  as 
that  the  statute  was  unconstitutional 
as  a delegation  of  legislative  power, 
court  in  denying  this  contention 


ground  for 


contention 

statute 
admini stro- 
de tails  which  the  Legislature 
cannot  well  determine  for  itself,  and 
which  it  may  therefore  leave  to  the 
determination  of  a subordinate  tri- 
bunal, and  that  the  substance  of  the 
legislation  is  found  in  that  part  of 
the  statue  which  prescribes  punish- 
ment for  disafegard  of  the  regula- 
tions so  determined** 
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Public  Service  Goramiseloa  m m created 
as  an  administrative  body  with  author- 
ity to  regulate  public  utilities  of 
this  state  as  well  as  the  transporta- 
tion for  hire  of  passengers  and  freight 


over 


. * *»  Is  an  elaborate 
the  entire  field  of 

_ v ..  ...  legislature,'  however, 

has  kept  to  itself,  and  properly  do, 
the  power  to  prescribe  what  acts  shall 
constitute  a crime  and  what  punishment 
may  be  assessed  in  case  of  a conviction, 
m&  legislature  .has ' deemed  it  proper  and 
necessary*in  order  to  give  force  and  ef- 
fect to  the  orders,rules. 


ticna  

say  that  a violation 
misdemeanor. 


y the  commission,  to 
■ * shall  bo  a 


“The  Supreme  Court  of  the  baited  States 
has  also  spoken  on  this  subject  in  the 
case  of  baited  States  v*  Crimaud,  220 
b,  3,  506,  11  3,  St*  4d0,  4d3,  55  L.Ed, 

563 . la  that  case  Congress  had  by  an 
act  established  forest  reservations « 

Their  use  for  gracing  and  other  lawful 
purposes  to  be  subject  to  rules  and  regu- 
lations established  by  the  Secretary' of 
Agriculture,  The  violation  of  any  such 
rules  was  made  a erim©,Grimaud  was  in- 
dicted for  grating'  sheep  on  a reserva- 
tion in  violation  of  a rule  promulgated 
by  the  Secretary  of  Agriculture, ' A de- 
murrer filed  by  the  defendant  was  sus- 
tained. On  appeal  to  the  Supreme  Court 
the  ruling  of  the  lower  court  was  first 
affirmed  by  a divided  court,  the  case 
was  then  restored  to  the  docket,  reargued, 
and  the  court,  by  a unanimous  opinion, 
reversed  the  ruling  of  the  lower  court , 

The  precise  questions  raised  in  the  case 
at  bar  were  there  decided.  It  was  held 
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^ had  the  power  m au- 

thorise an  administrative  body . to 
make  certain  : ' ^ ' " " 

that  in  so  da 


regulation®} 

i 4 - — -«  had  not 

delegated  any  legislative  authority. 
The  court  said  in  parts 


the  govern* 
~~  -r_,-  joen  passed 

« **  — executive  officers  • 

power  to  make  rules  and  regulations, 
■*  * not  for  the  government  of  their 
departments*  but  for  administering 
the  laws  which  did  govern,  Hone  of 
statutes  could  confer  leglsla- 
power,  ^ 14  ' “ 


slated  aad 

could 

under  such 


who  were  to  act 

r. r.-l  Provisions  "power 

to  fill  up  the  details"  by  the  estab- 
lishment of  administrative  rules  and 
regulations,  the  violation  of  which 
could  he  punished  by  fine  or  imprison- 
ment fixed  fey  Congress,  or  fey  penal- 
ties fixed  fey  Congress,  or  measured 
fey  the  injury  done.  * * * 

n ’That  "Congress  cannot  delegate 
legislative  power  (to  the  President) 
is  a principle  universally  reeogalasd 
as  vital  to  the  integrity- and  main- 
tenance of  the  system  of  government 
ordained  fey  the  Constitution."  Held 
Hi  u.s.  649,  692,  12  s.  et. 
495,  36  X**Ed.  294#  309*  But  the  au- 
thority to  make  administrative  rules 
is  not  a delegation  of  legislative 
power,  nor  are  such  rules  raised  from 
an  administrative  to  a legislative 
character  because  the  violation  thereof 
is  punished  as  a public  offense*’ 

"So  in  the  case  at  bar,  the  state  legis- 
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Public 
au- 


latur©  did  not 

Service  daaiip&t , 

thorityj  either  did  the 
exercise  such  authority  when  m enacted 
certain  safety  ruled  to  be  observed  by 
operators  of  trucks  and  busses* 
was  the  legislature  that  enacted  the 
the  violations  of  these 


. ...._.  the  Public  Service  Coanals- 

filon,  under  the  law,  had.  and  has  nothing, 
to  do*  It  felloes. that  the  trial  court  . 
was  in  error  when  it  sustained  respond- 
ent *s  demurrer  to  the  information .» 


It  Is  the  opinion  of  this 
and 


that  Sections 
are  constitutional . 

fh©  foregoing  opln ion # «?K i eh  I hereby  approve,  was 
“■*  ny  assistant,  Hugh  P.  Williamson. 


Very  truly  yours, 

John  K.  Dalton 
Attorney  General 


r • 

RECORDING  OP  Where /authorities  of  State  Hospital  Nc . 1 obtain  con- 

TELEPHONIC  sent  of  relative  or  person  authorized  to  give  such 

COMMUNICATIONS:  consent  for  an  operation  or  autopsy  to  be  performed 

upon  an  inmate  of  State  Hospital,  having  a state 
hospital  employee  "listen  in"  to  the  conversation 
would  be  permissible.  Also  permissible  to  have  a 
recording  machine  attached  to  the  telephone  at  the  State  Hospital, 
which  machine  would  record  the  conversation  giving  consent.  Such  re- 
cording machine  would  be  subject  to  regulations  set  forth  in  the  order 
the  Missouri  Public  Service  Commission. 


June  28,  1957 


A.  K.  Baur 
erlntendent 
State  Hospital  No.  1 
Pulton,  Missouri 

Dear  Dr.  Baur: 

Your  recent  request  for  an  official  opinion  reads: 

"A  question  has  come  up  In  connection 
with  the  obtaining  of  autopsy  and  opera- 
tion permissions  and  we  would  appreciate 
a legal  decision  from  you  pertaining  to 
this  matter. 

"The  question  Is  as  follows:  In  obtain- 
ing permission  from  the  responsible  next 
of  kin  to  perform  an  autopsy  or  an  opera- 
tion on  one  of  our  patients,  to  obtain 
such  permission  by  telephone  If  (1)  another 
hospital  employee  (telephone  operator) 
listens  In  and  witnesses  the  oral  permis- 
sion, or  (2)  If  we  obtain  a recording  de- 
vice attached  to  the  switchboard  which  will 
record  the  verbal  permission  given  by  the 
next  of  kin  for  an  autopsy  or  operation. 

I may  say  that  in  the  Veteran's  Adminis- 
tration this  method  of  obtaining  permis- 
sion was  considered  routine.  Such  a pro- 
cedure would  expedite  matters  considerably 
because  at  the  present  time  we  request  the 
next  of  kin  to  verify  the  permission  by 
sending  a collect  telegram  to  the  Hospital 
which  may  delay  matters  several  hours." 

Your  request  raises  the  question  of  what  consent  to  per- 
form an  operation  anchor  autopsy  will  be  deemed  legally  suf- 
ficient to  comply  with  the  requirements  of  the  law  and  to  afford 
adequate  protection  to  the  authorities  of  the  State  Hospital 
against  any  actions  which  might  be  brought  against  them  in  con- 
nection with  the  above  matters. 
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There  is  a law  regarding  consent  for  autopsies.  3ection 
19^.115#  Laws  of  Missouri,  1953#  page  629#  reads  in  part: 

"1.  It  shall  be  unlawful  for  any  li- 
censed physician  and  surgeon  to  perform 
an  autopsy  or  post-mortem  examination 
upon  the  remains  of  any  person  without 
the  consent  of  one  of  the  following: 

(1)  The  deceased,  if  in  writing,  and 
duly  signed  and  acknowledged  prior  to  his 
death;  or 

(2)  The  surviving  spouse;  or 

(3)  If  the  surviving  spouse  through 
injury.  Illness  or  mental  capacity  is  in- 
capable of  giving  his  or  her  consent,  or 
if  the  surviving  spouse  is  unknown,  or 
his  or  her  address  unknown  or  beyond  the 
boundaries  of  the  united  States,  or  if  he 
or  she  has  been  separated  and  living  apart 
from  the  deceased,  or  if  there  is  no  sur- 
viving spouse,  then  any  surviving  child, 
parent,  brother  or  sister,  in  the  order 
named;  or 

(4)  If  no  surviving  child,  parent, 
brother  or  sister  can  be  contacted  by 
telephone  or  telegraph,  then  any  other  re- 
lative, by  blood  or  marriage;  or" 

It  will  be  noted  that  subparagraph  4 above  contemplates 
obtaining  consent  by  telephone  or  telegraph.  If  such  a method 
of  obtaining  consent  is  sufficient  for  an  autopsy  it  would  ap- 
pear to  us  to  be  sufficient  for  obtaining  consent  for  an  opera- 
tion. 


In  oase  consent  is  obtained  by  telephone,  having,  as  you 
suggest,  a state  hospital  employee  "listen  in"  to  the  conversa- 
tion would  strengthen  the  position  of  the  hospital  if  any  ques- 
tion ever  arose  as  to  whether  consent  was  obtained. 

There  is  no  Missouri  law  which  would  prohibit  this,  and  we 
believe  that  such  third  person  would  be  permitted  to  testify  re- 
garding the  conversation  which  he  had  overheard.  As  we  stated, 
there  is  no  prohibition  in  the  Missouri  law  against  it. 

Section  605  of  Chapter  47  of  the  United  States  Code  Anno- 
tated does  state  in  part  that  "no  person  not  being  authorised  by 
the  sender  shall  intercept  any  communication  and  divulge  or  pub- 
lish the  existence,  contents,  substance,  purport,  effect,  or 
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meaning  of  such  intercepted  communication  to  any  person  * *•," 
The  above  specifically  relates  to  communications  by  telephone 
and  telegraph.  However,  it  would  appear  that  the  operation  sug- 
gested by  you  above  would  not  come  within  this  prohibition.  In 
the  case  of  Flanders  v.  Uhl ted  States,  222  F.  2d  163,  at  l.o. 
167,  the  United  States  Court  of  Appeals  of  the  sixth  district 
stated: 

"(1)  We  are  of  the  opinion  that  where, 
by  means  of  an  extension  phone,  or  other 
device,  a third  party  'listens  in'  on  a 
telephone  conversation  with  the  oonsent 
of  one  of  the  parties  to  the  conversation, 
there  is  no  interception  of  the  communica- 
tion, within  the  meaning  of  the  statute. 

With  respeot  for  the  high  authorities  that 
hold  a contrary  opinion,  we  are  persuaded 
by  the  reasoning  of  those  that  adopt  this 
view,  and  consider  that  the  route  we  fol- 
low was  pointed  out  by  the  Supreme  Court  in 
Goldman  v.  United  States,  supra. M 

We  also  note  your  question  in  regard  to  the  use,  by  you,  of 
a recording  devloe  to  be  attached  to  your  telephone  to  be  used 
to  record  conversations  giving  consent  for  autopsies  and  opera- 
tions. There  is  no  Missouri  statutory  law  prohibiting  or  regu- 
lating this  practice.  However,  on  April  21,  1933*  the  South- 
western Bell  Telephone  Company  Issued  a regulation  which  was 
filed  with  the  Missouri  Public  Service  Commission,  which  Commis- 
sion, on  May  21,  1933*  promulgated  the  following  regulation: 

"D.  CONNECTION  WITH  CUSTOMER- OWNED  VOICE 
RECORDINO  EQUIPMENT 

1 . Regulations 
a . General 

Customer-owned  voice  recording  equip- 
ment for  the  recording  of  telephone  conversa- 
tions may  be  used  in  connection  with  the  facil- 
ities of  the  Telephone  Company  subject  to  the 
following  conditions: 

(1)  Connection  with  Telephone  Com- 
pany Facilities 

(a)  Connection  of  customer-owned 
voice  recording  equipment  with  the  facilities 
of  the  Telephone  Company  shall  be  made  only 
through  recorder  connector  equipment  which  con- 
tains a device  automatically  producing  a dis- 
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tinotlve  recorder  tone  that  ia  repeated  at 
intervals  of  approximately  fifteen  seconds 
when  the  recording  equipment  Is  In  use,  ex- 
cept that  In  the  case  of  a private  line  ser- 
vice which  has  no  connection  with  the  ex- 
change or  toll  system  of  the  Telephone  Com- 
pany recorder  connector  equipment  which  does 
not  contain  the  automatic  tone  device  may  be 
used  at  the  option  of  the  customer. 

(b)  Permanent  connection  shall 
be  made  only  through  reoorder  connector  equip- 
ment furnished,  installed,  and  maintained  by 
the  Telephone  Company. 

(e)  Connection  may  be  made 
through  portable  reoorder- connector  equipment 
provided  such  equipment  is  obtained  from  and 
is  maintained  by  the  Telephone  Company.  The 
portable  reoorder- connector  equipment  shall 
be  connected  with  the  telephone  line  through 
jacks  installed  by  the  Telephone  Company  on 
each  line  or  at  each  station  used  for  record- 
ing purposes,  except  that  where  recording  is 
done  at  a cord  switchboard,  a portable  jaok 
box  supplied  and  maintained  by  the  Telephone 
Company  may  be  used. 

(d)  The  customer-owned  voice  re- 
cording equipment  shall  be  so  arranged  that  at 
the  will  of  the  user  it  can  be  physically  con- 
nected to  and  disconnected  from  the  facilities 
of  the  telephone  company  or  switched  on  and  off 

(2)  Responsibility  of  the  Telephone 

Company 


Telephone  service  furnished  by 
the  Telephone  Company  is  not  represented  as 
adapted  to  the  recording  of  telephone  conver- 
sations by  means  of  voloe  recording  equipment. 
The  use  of  customer-owned  voioe  recording  equip 
ment  in  connection  with  the  facilities  of  the 
Telephone  Company  is  permitted  only  on  the  con- 
dition that  the  liability  of  the  Telephone  Com- 
pany for  damages  arising  out  of  mistakes,  omis- 
sions, interruptions,  delays,  or  errors  or  de- 
fects in  transmission,  or  failures  or  defects 
in  the  recorder  connector  equipment  occurring 
in  the  course  of  furnishing  service  or  other 
facilities  and  not  oaused  by  the  negligence  of 
the  cus toner,  or  of  the  Telephone  Company 
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in  failing  to  maintain  proper  standards  of 
maintenance  and  operation  and  to  exercise 
reasonable  supervision,  shall  in  no  event 
exceed  an  amount  equivalent  to  the  propor- 
tionate charge  to  the  customer  for  the 
period  of  service  during  which  such  mistake, 
omission,  interruption,  delay,  or  error  or 
defect  in  transmission,  or  failures  or  de- 
fects in  the  recorder  connector  equipment  oc- 
curs . " 

The  above  provision  applies  only  to  Southwestern  Bell  tele- 
phone lines.  We  have  ascertained  the  fact  to  be  that  the  tele- 
phone system  at  State  Hospital  No.  1 is  owned  and  operated  by 
Southwestern  Bell.  Therefore,  State  Hospital  No.  1 would  come 
within  the  compass  of  the  Missouri  Public  Service  Commission 
regulation . 


CONCLUSION 

It  is  the  opinion  of  this  Department  that  in  instances  where 
authorities  of  state  Hospital  No.  1 obtain  consent  from  a relative 
or  other  person  authorized  to  give  such  consent  for  an  operation 
or  autopsy  to  be  performed  upon  an  Inmate  of  the  State  Hospital, 
that  having  a state  hospital  employee  '’listen  in"  to  the  conver- 
sation would  be  permissible  and  that  it  would  also  be  permissible 
to  have  a recording  machine  attached  to  the  telephone  at  the 
State  Hospital,  which  machine  would  record  the  conversation  giv- 
ing consent,  but  that  such  recording  machine  is  subject  to  the 
regulations  set  forth  in  the  order  of  the  Missouri  Public  Service 
Commission  stated  above. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  p.  Williamson. 


Yours  very  truly. 


HFW/mw/bl 


John  M.  Dalton 
Attorney  General 


SHERIFFS : 


A person  appointed  to  fill  a vacancy  in  the  of- 
fice of  sheriff,  which  vacancy  occurred  less  than 
nine  months  prior  to  the  holding  of  a general 
election,  at  which  election  a sheriff  was  elected 
for  a full  four  year  term,  would  continue  in  the 
office  of  sheriff  until  the  first  day  of  the 
succeeding  year  and  until  a person  elected  to  the 
office  at  the  general  election  was  duly  qualified. 

January  7,  1957 


Honorable  G.  C.  Beckman 
Prosecuting  Attorney 
Crawford  County 
Steelville,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads: 

"We  have  the  following  problem  in 
Crawford  County,  Missouri. 

"Mr.  Rollen  L.  Giles,  who  was  the 
duly  elected  and  qualified  Sheriff 
of  Crawford  County,  Missouri,  died 
on  March  26th,  1956.  Thereafter, 
on  March  30th,  1956,  the  County 
Court  of  Crawford  County,  acting 
under  the  provisions  of  Section 
57.0S0,  Revised  Statutes  of  Mie- 
souri, 1949,  appointed  Perle  Giles, 
as  Sheriff  of  Crawford  County,  to 
fill  the  vacancy  created  by  the 
death  of  Mr.  Rollen  L.  Giles. 

"At  the  general  election,  held  on 
November  6th,  1956,  Mr.  Mont 
Tumbough  was  duly  elected  Sheriff 
of  Crawford  County,  Missouri,  and 
has  qualified  for  this  office  on 
November  13th,  by  filing  a bond, 
which  has  been  approved  by  the  Cir- 
cuit Judge. 

"The  present  question  is  as  follows: 

Who  is  the  Sheriff  from  November  13th, 

1956  to  January  1st,  1957*  Section 
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57.060  appears  to  say  that  Mr.  Turn- 
bough  would  be  Sheriff;  while  Sec- 
tion 57.010  appears  to  say  that  Turn- 
bough  would  not  take  over  the  duties 
of  the  office  until  the  1st  day  of 
January,  1957. 

“Since  the  answer  to  this  question  is 
rather  urgent,  I would  appreciate  a 
reply  as  soon  as  possible." 

Section  57*010,  RSMo  1949,  reads: 

"At  the  general  election  to  be  held 
in  1946.  and  at  each  general  elec- 
tion held  every  four  years  thereafter, 
the  qualified  voters  in  every  county 
in  this  state  shall  elect  some  suit- 
able person  sheriff.  No  person  shall 
be  eligible  for  the  offiee  of  sheriff 
who  has  been  convicted  of  a felony. 
Such  person  shall  be  a resident  tax- 
payer and  elector  of  said  county, 
shall  have  resided  in  said  county  for 
more  than  one  whole  year  next  before 
filing  for  said  office  and  shall  be 
a person  capable  of  efficient  law 
enforcement.  When  any  person  shall 
be  elected  sheriff,  the  clerk  of  the 
county  court  shall  deliver  to  him  a 
certificate  of  his  election,  under 
the  seal  of  the  court,  and  shall 
also  certify  that  fact  to  the  clerk 
of  the  circuit  court,  who  shall  file 
the  certificate  in  his  office;  and  he 
shall  enter  upon  the  discharge  of  the 
duties  of  his  office  on  the  first  day 
of  January  next  succeeding  his  elec- 
tion." 
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Section  57.0S0  reads,  in  part: 

"Whenever  from  any  cause  the  of- 
fice of  sheriff  becomes  vacant,  the 
3ame  shall  be  filled  by  the  county 
court;  if  such  vacancy  happen  more 
than  nine  months  prior  to  the  time 
of  holding  a general  election,  such 
county  court  shall  immediately  or-  • 
der  a special  election  to  fill  the 
sane,  and  the  person  by  it  appointed 
shall  hold  said  office  until  the 
person  chosen  at  such  election 
shall  be  duly  qualified,  otherwise 
the  person  appointed  by  such  coun- 
ty court  shall  hold  office  until 
the  person  chosen  at  such  general 
election  shall  be  duly  qualified; 

***.*• 

It  will  be  noted  that  Section  57»0$0,  supra,  holds 
that  whenaver  the  office  of  sheriff  becomes  vacant  more 
than  nine  months  prior  to  the  holding  of  a general  elec- 
tion that  the  county  court  shall  order  a special  election 
to  fill  the  vacancy.  It  would  clearly  appear  from  this 
section  that  the  person  appointed  would  hold  until  Janu- 
ary 1,  1957*  Section  57.010,  supra,  clearly  states  that 
a person  3lected  at  the  general  election  in  194#  end  at 
general  elections  held  every  four  years  thereafter, 

"shall  enter  upon  the  discharge  of  the  duties  of  his  of- 
fice on  the  first  day  of  January  next  succeeding  his  elec 
tion."  It  would  seen  to  us  that  this  would  leave  no 
doubt  regarding  the  matter,  when  a sheriff  was  elected 
for  a full  four  year  term  as  is  the  case  here. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a person  ap- 
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pointed  to  fill  a vacancy  In  the  office  of  sheriff,  which 
vacancy  occurred  less  than  nine  months  prior  to  the  hold- 
ing of  a general  election,  at  which  time  a sheriff  was 
elected  for  a full  four  year  term,  would  continue  in  the 
office  of  sheriff  until  the  first  day  of  the  succeeding 
year  and  until  a pers.n  elected  to  the  office  at  the 
general  election  was  duly  qualified. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 
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Commissioner  of  special  city  or  town 
road  district,  non- township  organisation 
county,  organized  under  Secs.  233*010  to 
233.165  RSMo  1949,  who  in  individual 
capacity,  sells  material  and  labor  for 
building  and  repairing  district  roads 
to  commission  of  which  he  is  a member; 
absent  fraud,  transaction  is  not  crimi- 
nal offense,  and  commissioner  will  not 
have  violated  Sec.  61.300  or  Secs.  61.170  to  0I.3OC  RSMo  and 

cannot  be  found  guilty  of  a misdemeanor;  cannot  be  punished  as  pro- 
vided by  Sec.  61.310  RSMo  ly49,  and  will  not  violate  any  other  crimi- 
nal statutes. 


SPECIAL  ROAD  DISTRICTS: 
COMMISSIONER  SELLING  ROAD 
BUILDING  MATERIAL  OR  LABOR 
TO  DISTRICT,  NOT  GUILTY  OF 
CRIME : 


January  13*  -9d. 


Honorable  a.  C.  Beckham 
Prosecuting  Attorney 
Crawford  County 
Steelville,  Missouri 


Dear  Mr.  Beckham: 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion  of  this  department  reading  as  follows: 

"My  problem  concerns  a special  road  district, 
which  has  been  organised  and  exists  under  and 
by  virtue  of  Chapter  233  R.S.  Mo.  1949.  The 
special  road  district  is  in  Crawford  County, 
and  Crawford  County  is  a County  of  the  fourth 
class. 

"The  question  is  as  follows:  'If  the  commis- 
sioners of  such  a road  district,  as  individuals, 
sell  to  the  Road  District  Commission  road  build- 
ing materials,  and  furnish  the  labor  for  build- 
ing and  repairing  the  roads,  does  that  consti- 
tute any  criminal  offense,  under  the  laws  of 
the  State  of  Missouri?'  It  would  appear  that 
Section  61.300  and  Section  61.310  R.S.  Mo. 

1949  touch  on  this  subject.  Section  61.300, 
which  appears  to  define  the  offense,  does  not 
include  'Commissioners  of  a Road  District'. 

However,  Section  61.310,  which  purports  to  fix 
the  penalty,  does  include  'other  road  official'. 

"I  would  like  to  have  your  opinion  as  to  whether 
or  not  the  sections,  above  referred  to,  would  be 
violated  by  the  Commissioners  of  the  Special 
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Road  District  In  contracting  with  themselves 
for  the  District. 

"If  these  sections  would  not  be  violated  by 
such  conduct,  then  can  you  point  out  any 
other  section  of  the  statute  that  would  be 
violated  by  such  conduct?" 

Sections  61.160  to  61.310  RSMo  1949,  are  In  regard  to  the 
appointment,  qualifications,  duties  and  the  penalty  for  fail- 
ure to  perform  the  duties  thus  imposed,  and  also  the  penalty 
provided  for  violations  of  any  of  said  sections  by  the  officers 
named  In  Chapter  61  RSMo  1949. 

Section  61.300  RSMo  1949,  prohibits  any  of  the  officials 
specified  therein  from  being  the  sales  agent  for  compensation, 
or  to  be  pecuniarily  interested  In  any  contract  for  the  build- 
ing of  any  culvert,  bridge,  road,  road  repairs,  tools  or  ma- 
chinery to  any  county  or  road  district  of  which  he  is  an  officer 
Said  section  reads  as  follows 1 

“No  county  highway  engineer,  county  surveyor 
or  deputy  county  highway  engineer,  or  deputy 
county  surveyor  or  road  overseer  shall  be  the 
sales  agent,  for  compensation  In  the  sale  to, 
or  purchase  by,  the  state,  county  or  road 
districts  of  road  tools,  culvert  or  bridge 
material  or  machinery,  or  be  pecuniarily  in- 
terested in  any  contract  for  the  building  of 
any  bridge  or  culvert  or  for  the  improvement 
of  any  public  road  to  which  the  county  or 
any  road  district  Is  a party." 

Section  61.310  RSMo  1949#  provides  that  the  officers  named 
therein  who  violate  certain  sections  of  Chapter  61,  or  who  fall 
or  refuse  to  perform  any  duties  imposed  thereby,  shall  be  deemed 
guilty  of  a misdemeanor  and  upon  conviction  shall  be  punished  in 
the  manner  specified.  Said  section  reads  as  follows  1 

"Any  county  highway  engineer,  deputy  county 
highway  engineer,  county  surveyor,  deputy 
county  surveyor,  road  overseer  or  other  road 
official  or  county  officer  who  shall  violate 
any  of  the  provisions  of  sections  61.170  to 
61.300,  or  who  shall  willfully  neglect  or 
fall  to  perform  any  of  the  duties  by  these 
sections  Imposed  upon  such  officer  or  of- 
ficial, shall  be  deemed  guilty  of  a mis- 
demeanor, and,  upon  conviction,  shall  be 
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punished  by  a fine  of  not  less  than  five 
dollars  nor  more  than  five  hundred 
dollars.” 

Section  61.300,  supra,  names  these  officers:  county  high- 
way engineer,  deputy  county  highway  engineer,  county  surveyor, 
deputy  county  surveyor,  and  road  overseer. 

Section  61.310  RSMo  19*3#  or  the  penalty  section,  names 
all  of  said  officers  and  then  attempts  to  broaden  the  scope  of 
the  various  classes  of  officers  referred  to  by  stating  "or 
other  road  official  or  county  officer  who  shall  violate  any  of 
the  provisions  of  Secs.  61.170  to  61.300  * * 

Since  special  road  district  commissioners  are  not  specific- 
ally referred  to  as  such  in  See.  61. 300,  Sec.  61.310,  supra,  or 
In  any  other  portion  of  Chapter  61,  you  Inquire  In  the  first 
question  of  the  opinion  request  If  special  road  district  com- 
missioners would  violate  Secs.  61.300  and  61.310  by  contracting 
with  themselves  in  the  manner  stated.  The  correct  answer  to  this 
Inquiry  cannot  be  given  until  it  Is  first  determined  whether  a 
special  road  district  commissioner  Is  Included  in  "other  road 
official  or  county  officer'1  within  the  meaning  of  those  terms 
as  used  in  Sec.  61. 310,  supra.  A determination  ox'  the  legis- 
lative intent  and  purpose  of  tiie  statute,  and  particularly  the 
meaning  of  the  terms  referred  to  above,  will  depend  upon  the 
construction  given  said  statute.  It  is  quite  clear  that  the 
Sees.  61.300  and  61.310  were  intended  to  apply  to  each  of  the 
officers  mentioned,  but  it  is  not  clear  what  officers  the  law- 
makers Intended  to  designate  as  other  road  officials  or  county 
officers. 

It  is  believed  that  the  rules  of  statutory  construction, 
as  enunciated  by  the  appellate  courts  of  this  state,  are  so 
well  known  that  it  would  serve  no  useful  purpose  in  the  fur- 
therance of  our  present  discussion  to  cite  cases  setting  out 
such  rules.  However,  it  is  also  believed  to  be  sufficient  for 
our  purpose,  to  remind  you  of  that  primary  rule  of  statutory 
construction  to  the  effect  that  it  is  necessary  to  ascertain 
the  lawmakers 1 intent  from  the  words  used  in  the  statute,  if 
possible,  and  to  give  the  language  of  the  Legislature  its 
plain  and  rational  meaning,  and  to  promote  its  object  and  the 
manifest  purpose  of  the  statute.  With  this  rule  in  mind,  we 
again  examine  the  sections  of  the  statute  before  us.  We  re- 
peat, that  the  officers  named  In  Sec.  61.300  are  prohibited 
from  contracting  with  the  state,  county,  board  or  other  body 
of  which  they  are  members,  and  Sec.  61.310  states  that  any 
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officer  who  does  so,  or  falls  to  perform  any  of  the  duties 
Imposed  by  Secs.  61.170  to  61.300,  shall  be  guilty  of  a mis- 
demeanor and  subject  to  the  penalty  provided  by  Sec.  61.310. 

We  note  that  commissioners  of  special  road  districts  are  not 
specifically  mentioned  In  either  section.  Obviously,  a 
special  road  district  commissioner  is  not  ordinarily  classi- 
fied as  a county  officer,  but  in  some  instances  might  be  re- 
ferred to  as  a road  official.  It  Is  our  belief,  and  we  shall 
endeavor  to  show  that  such  commissioner  cannot  properly  be 
classified  as  "other  road  official M within  the  meanings  of 
the  terms  as  used  in  the  section.  Section  61.310  is  a criminal 
statute,  as  it  defines  certain  acts  therein  described  to  be 
misdemeanors  and  fixes  the  maximum  and  the  minimum  punishment 
which  may  be  assessed  against  one  who  violates  any  of  the  pro- 
visions of  Secs.  61,170  to  61.300. 

It  has  long  been  the  rule,  upheld  by  a long  line  of  appel- 
late court  decisions,  that  criminal  statutes  are  to  be  strictly 
construed  against  the  state,  and  liberally  construed  in  favor 
of  one  accused  of  violating  such  statutes.  The  court  reaffirmed 
this  rule  in  the  case  of  State  v.  White,  363  Mo.  83,  and  at  l.c. 
86  said: 


"Striot  construction  of  criminal  statutes  is 
a fundamental  principle  of  our  law.  'Crimi- 
nal statutes  are  to  be  construed  strictly; 
liberally  In  favor  of  the  defendant,  and 
strictly  against  the  state,  both  as  to  the 
charge  and  the  proof.  No  one  is  to  be  made 
subject  to  such  statutes  by  implication. ' 
State  v.  Bartley,  304  Mo.  58,  263  S.W.  95, 

96;  See  also  State  v.  Lloyd,  320  Mo.  236, 

7 S.W.  (2d)  344;  State  v.  Taylor,  345  Mo. 

325,  133  S.W.  (2d)  336;  State  v.  Dougherty, 
358  Mo.  734,  216  S.W.  (2d)  467;  Tiffany  v. 
National  Bank  of  Missouri,  18  Wall.  409,  85 
U.S.  409,  21  L.  Bd.  862,  A defendant  should 
not  be  held  to  have  committed  a crime  by  any 
act  which  is  not  plainly  made  an  offense  by 
the  statute.  The  question  here  is:  Has  the 
legal  duty  to  support  an  illegitimate  child 
been  imposed  upon  its  father?  As  pointed  out 
in  the  Canfield  case,  there  is  no  other  stat- 
ute which  has  changed  the  common  law  rule 
and  specifically  imposed  upon  the  father  of 
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an  illegitimate  child  the  legal  duty  to 
support  it.  Certainly,  Section  559.350 
does  not  specifically  do  so.  Therefore, 
we  do  not  think  that  Section  559.350*  a 
criminal  statute,  can  be  reasonably  con- 
strued as  creating  this  legal  duty  espec- 
ially in  view  of  the  words  'any  other  person 
having  the  legal  care  or  custody  of  such 
minor  child.'  As  said  in  the  Canfield  case. 

♦The  use  of  the  words  "or  any  other  person, 
etc..  In  these  sections,  which  statutes  must 
be  strictly  construed,  shows  that  the  words 
apply  to  persons  who  are  charged  with  the 
care  and  custody  of  the  child  whether  it  be 
a parent  or  other  person  so  charged.'"  * • * 

Tiie  opinion  in  the  case  of  State  v.  Bartley,  263  SV  95# 
also  in  tiie  same  vein,  except  that  it  goes  further  in  scope  than 
the  above-mentioned  case  and  declares  that  no  one  is  made  sub- 
ject to  a criminal  statute  by  implication.  At  l.o.  9b  the 
Supreme  Court  of  Missouri  said: 

"We  must,  therefore,  look  to  the  statute  for 
the  definition  of  incest.  Are  uncles  and 
aunts  of  the  half  blood,  as  well  as  of  the 
whole  blood,  within  the  prohibited  degrees 
of  relationship?  Criminal  statutes  are  to 
be  construed  strictly;  liberally  in  favor 
of  the  defendant,  and  strictly  against  the 
state,  both  as  to  the  charge  and  the  proof. 

No  one  is  to  be  made  subject  to  such  stat- 
utes by  implication.  Where  one  class  of 
persons  is  designated  as  subject  to  its 
penalties,  all  others  not  mentioned  are 
exonerated.  State  v.  Jaeger,  63  Mo.  403, 

409;  State  v.  aritzner,  134  Mo.  512,  527* 

36  S.W.  39;  State  ex  rel.  v.  State  Board 
of  Health,  283  Mo.  659#  671,  232  S.W.  lOJl; 

State  v.  McMahon,  234  Mo.  611,  137  S.W.  872. 

Such  statutes  are  not  to  be  'extended  or  en- 
larged by  Judicial  construction,  no  as  to 
embrace  offenses  or  persons  not  plainly 
[written]  within  their  terms.'  'The  reason 
of  the  irule  is  found  in  the  tenderness  of 
the  law  for  individuals,  and  on  the  plain 
principle  that  the  power  of  punishment  is 
vested  in  the  Legislature,  and  not  in  the 
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judicial  department.1  State  v.  Reid,  125 
Mo.  43,  48,  28  S.W.  172,  173,  and  cases 
cited.  We  cannot  interpolate  into  the  stat- 
ute the  words  'uncles  and  aunts  of  the  half 
blood.'  State  v.  Owens,  268  No.  481,  485, 

187  S.W.  1189.  We  might,  with  equal  pro- 
priety, interpolate  the  words  'first  cousins' 
into  the  statute,  because  section  7299*  R-s* 

1919*  forbids  their  intermarriage.  The  stat- 
ute cannot  be  'regarded  as  including  anything 
not  within  its  letter,  as  well  as  its  spirit; 
which  is  not  clearly  and  intelligibly  described 
in  the  words  of  the  statute,  as  well  as  mani- 
festly Intended  by  the  Legislature.'*  * *" 

In  view  of  the  foregoing,  it  is  our  thought  that  any  of  the 
officers  specifically  named  in  Secs.  61.300  and  61.310,  supra, 
who  violate  the  former  section  by  contracting  with  the  state, 
county,  or  road  district  of  which  he  is  a member,  while  acting 
as  sales  agent  for  compensation  for  the  purchase  of  labor, 
materials  or  tools  for  the  county  or  road  district,  and  in 
which  contract  he  is  pecuniarily  interested,  or  who  violates 
any  of  the  provisions,  or  fails  to  perform  any  of  the  duties 
imposed  upon  him  by  Secs.6l.170  to  61.310,  would  be  deemed 
guilty  of  a misdemeanor  and  upon  conviction  subject  to  the 
punishment  authorised  by  Sec.  61. 310. 

It  is  our  further  thought  that  the  terms  "other  road  of- 
ficials" as  used  in  Sec.  61.310,  supra,  were  Intended  by  the 
lawmakers  to  refer  only  to  any  other  road  official  or  county 
officer  than  those  specifically  named  or  impliedly  referred 
to  in  Secs.  61.170  to  61.300,  to  which  that  portion  of  Chap- 
ter 61  applies.  Such  terms  have  no  application  to  commissioners 
of  special  road  districts  who  have  not  been  specifically  or  im- 
pliedly referred  to  in  the  chapter.  It  further  appears  that  a 
commissioner  who  contracts  with  himself  in  the  manner  referred 
to  in  the  opinion  request,  or  who  fails  to  perform  any  of  the 
statutory  duties  referred  to,  would  not  violate  such  sections 
and  could  not  be  legally  convicted  and  punished  in  accordance 
with  the  provisions  of  Sec.  61.130,  supra,  therefore,  our 
answer  to  the  first  inquiry  of  the  opinion  request  is  in  the 
negative . 

The  second  inquiry  in  effect  is,  if  the  conduct  of  the 
special  road  commissioner  referred  to  in  the  first  Inquiry  was 
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not  sufficient  to  constitute  a violation  of  Secs.  61. 300  and 
61.310,  then  you  desire  us  to  point  out  any  other  section  of 
the  statutes  which  might  be  violated  In  that  Instance. 

In  a recent  letter  you  gave  us  the  additional  Information 
that  the  commissioner  referred  to  In  the  opinion  request  was 
one  of  an  eight-mile  district,  organized  under  provisions  of 
Sec.  233.010  RSMo  1949.  Secs.  233.010  to  233.165  RSMo  1949, 
are  In  regard  to  special  city  or  town  road  districts  In  non- 
township  organization  counties.  They  contain  territory  not 
exceeding  eight  square  miles,  and  are  often  referred  to  as 
special  elgjht-mlle  districts. 

Section  558.250  RSMo  1949,  provides  that.  If  any  of  the 
public  officials  therein  named,  in  his  official  capacity  shall 
wilfully  and  corruptly  vote  to  allow  any  claim  or  demand  for 
services  not  authorized  by  law,  he  shall  be  guilty  of  a crimi- 
nal offense  and  punished  In  the  manner  provided  therein.  Said 
section  reads  as  follows: 

"Any  member  of  the  county  court,  common  coun- 
cil or  board  of  trustees,  or  officer  or  agent 
of  any  county,  city,  town,  village,  school 
township,  school  district,  or  other  municipal 
corporation,  who  shall,  in  his  official  ca- 
pacity, willfully  or  corruptly  vote  for,  as- 
sent to  or  report  In  favor  of,  or  allow  or 
certify  for  allowance,  any  claim  or  demand, 
or  any  part  thereof,  against  the  county,  city, 
town,  village,  school  township,  school  district 
or  other  municipal  corporation,  of  which  he  is 
such  officer  or  agent,  or  against  the  county 
court,  common  council  or  board  of  trustees  of 
which  he  is  a member— such  claim  or  demand,  or 
part  thereof,  being  for  or  on  account  of  any 
contract  or  demand  or  service  not  authorized 
or  made  as  provided  or  required  by  law— every 
such  person  so  offending  shall,  on  conviction, 
be  punished  by  imprisonment  in  the  penitentiary 
not  more  than  five  years,  or  by  a fine  of  not 
less  than  one  hundred  nor  more  than  five  thous- 
and dollars,  or  by  Imprisonment  In  the  county 
Jail  not  less  than  two  nor  more  than  twelve 
months,  or  by  both  such  fine  and  Imprisonment." 
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Section  558.250  wae  formerly  Section  *1090  R3Mo  1929* 
and  In  the  case  of  State  v.  Holder,  335  Mo.  175*  the  defendant* 
a commissioner  of  a special  road  district,  was  charged  by  In- 
formation with  having  violated  said  section. 

The  defendant  was  alleged  to  have  presented  his  claim  of 
$17.00  for  labor  performed  by  him  upon  the  roads  of  the  district 
of  which  he  was  a commissioner,  and  corrputly  voted  to  allow 
such  claim  and  order  same  paid  to  him  from  the  district's  funds. 
It  was  further  alleged  that  the  demand  and  payment  of  same  was 
not  authorized  or  done  as  required  by  law. 

The  trial  court  sustained  a demurrer  to  the  information, 
which  action  was  affirmed  by  the  Supreme  Court.  In  passing  up- 
on the  sufficiency  of  the  Information,  the  court  said  at  l.c. 

180 : 


"Count  five  of  the  Information  does  not  dis- 
close under  what  article  of  the  statute  the 
special  road  district  was  organized.  We  fall 
to  find  where  the  special  road  district  law 
prohibits  a member  of  the  road  commission 
from  performing  labor  for  hire  upon  the  roads 
of  his  district  other  than  the  provisions  of 
Section  8076,  Article  10,  Chapter  42.  No 
such  provision  Is  found  In  Article  9 of  Chap- 
ter 42,  under  which  article  special  road  dis- 
tricts may  be  organized.  The  only  fact 
alleged  In  the  Information  which  tends  to 
taint  the  claim  with  Illegality  is  the  fact 
that  the  claim  was  for  services  performed  by 
the  respondent.  Since  the  road  district  law, 
under  Article  9*  Chapter  42,  does  not  pro- 
hibit a member  of  the  board  of  commissioners 
from  receiving  pay  for  labor  performed  out- 
side of  his  official  duties  as  a commissioner 
the  section  In  question  certainly  cannot  be 
construed  to  make  the  allowance  of  such  a 
claim  a felony.  The  allegation  of  the  In- 
formation that  the  services  'had  not  been 
authorised  or  done  as  provided  or  required 
by  law'  is  a mere  conclusion  and  is  not  of 
itself  sufficient  to  charge  respondent  with 
a crime  under  the  section  In  question.  The 
Information  should  set  forth  the  facts  ren- 
dering the  claim  illegal  and  should  state  In 
what  manner  the  respondent  corruptly  voted 
for  the  allowance  of  an  illegal  claim. 
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Taking  all  of  the  facts  alleged  in  the  in- 
formation as  true,  exclusive  of  the  con- 
clusion pleaded.  It  does  not  charge  a vio- 
lation of  Section  4090.  The  trial  court 
was,  therefore,  correct  in  sustaining  the 
demurrer  to  the  latter  three  counts  of  the 
information. H 

No  provisions  of  Secs.  233.010  to  233. 165  RSMo  1949,  deal- 
ing with  special  eight-mile  road  districts,  provide  that  a com- 
missioner who  furnishes  labor  or  material  for  the  repair,  build- 
ing or  maintenance  of  roads  of  his  district,  of  which  he  is  a 
member  and  in  which  contract  he  is  pecuniarily  Interested  and 
thereby  contracts  with  himself,  shall  be  deemed  guilty  of  a 
criminal  offense.  Upon  first  thought  it  might  appear  that  a 
commissioner,  who  contracts  with  himself  in  such  manner,  would 
be  guilty  of  a criminal  offense  and  subject  to  the  penalty  pro- 
vided by  Sec.  558.250,  supra.  However,  in  view  of  the  conclusion 
reached  in  State  v.  Holder,  supra,  and  as  long  as  the  commission- 
er, who  contracts  with  the  board  of  which  he  is  a member,  act- 
ually performs  his  part  of  the  contract  by  furnishing  the  labor 
for  building  or  repairing  the  roads,  or  furnishes  tools  or 
machinery,  as  agreed,  and  then  votes  to  allow  such  claim  and  to 
pay  himself  for  same,  and  it  appears  that  funds  of  the  dlstriot 
legally  appropriated  for  that  purpose  are  expended  in  payment 
of  the  claim,  absent  any  fraud  in  the  transaction,  it  is  our 
thought  that  said  commissioner  will  not  have  violated  Sec. 
556.250,  supra,  and  he  is  not  guilty  of  a criminal  offense, 
even  though  he  may  have  contracted  with  himself. 

We  are  also  unable  to  find  any  other  sections  of  the  stat- 
utes which  said  special  road  district  commissioner  would  vio- 
late by  his  conduct  in  the  manner  referred  to,  therefore,  our 
answer  to  your  second  inquiry  is  in  the  negative. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  a 
commissioner  of  a special  city  or  town  road  district  of  a non- 
township organization  county,  organized  under  provisions  of 
Secs.  233.010  to  233.165  RSMo  19$9,  who,  in  his  individual 
capacity,  sells  material  and  labor  for  building  and  repairing 
the  roads  of  the  district  to  the  commission  of  which  he  is  a 
member,  absent  fraud,  such  transaction  will  not  constitute  a 
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criminal  offense,  and  sail  commissioner  will  not  have  vio- 
lated Sec.  61. 300  RSrfo  19^9 , prohibiting;  certain  official# 
to  act  as  sales  agent  for  compensation,  or  be  pecuniarily 
Interested  In  any  contract  of  sale  to  the  state,  county  or 
road  district,  of  any  tools,  material  or  machinery  for 
building  or  repairing  any  bridge,  culvert  or  public  road. 
Said  consniasloner  not  being  guilty  of  violating  any  pro- 
visions of  Secs.  51.170  to  61.300,  he  cannot  be  found  guilty 
of  a misdemeanor  and  punished  in  the  manner  prescribed  by 
Sec.  n.310  RSMo  19^9,  nor  in  that  event  will  he  violate 
any  other  criminal  statutes  of  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Paul  N.  Chitwood. 

Very  truly  yours. 


PNC : Id: hw 


John  M.  Dalton 
Attorney  General 
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Sections  12.020,  12.010,  and  95.525, 
RSMo  1949,  cedes  exclusive  jurisdlctic 
to  the  Federal  Government  of  the  Georg 
Washington  Carver  National  Monument  ar 
the  Jefferson  National  Expansion 
Memorial,  only  to  the  extent  the 
federal  government  accepts  said  jurls- 
diction;  and  State  of  Missouri  still 
retains  jurisdiction  over  said  two 
pieces  of  property. 


6,  1957 


Honorable  James  T.  Blair,  Jr. 

Governor  of  Missouri 
Jefferson  City,  Missouri 

Dear  Oovernor  Blair: 

Your  immediate  predecessor  to  the  office  of  Governor  re- 
quested an  official  opinion  from  this  office,  whioh  reads  as 
follows: 

"The  Department  of  Justice,  through  its 
local  representative  here,  has  requested 
that  an  opinion  be  obtained  regarding  the 
Jurisdiction  of  the  George  Washington  Car- 
ver National  Monument  and  the  Jefferson 
National  Expansion  Memorial,  whether  or  not 
the  jurisdiction  of  the  State  of  Missouri 
has  been  exclusively  ceded  to  the  Federal 
government . " 

The  George  Washington  Carver  National  Monument  (herein- 
after referred  to  as  the  Carver  Monument)  is  located  in  south- 
west Missouri  near  Diamond.  In  1943,  Congress  authorized  and 
directed  the  Secretary  of  Interior  to  acquire  the  birthplace  of 
George  Washington  Career  and  lands  surrounding . Sections  450 
a. a.  to  450  a. a. -2,  Title  16,  U.S.C.A.  The  area  comprises  210 
acres,  and  was  condemned  and  purchased  by  the  Federal  government 
for  $80,000.00  in  1951.  The  statute  says  it  shall  be  a national 
monument  of  the  National  Park  Service  and  the  Secretary  of  Interior 
shall  have  the  supervision,  management,  and  control  of  such  monu- 
ment. 


The  Jefferson  National  Expansion  Memorial  (hereinafter  re- 
ferred to  as  the  Jefferson  Memorial)  is  located  at  St.  Louis  on 
the  river  front.  In  1935*  Congress  passed  the  "Historic  Sites 
Act"  which  authorized  the  Secretary  of  Interior  to  purchase  and 
create  historic  sites.  3ection  461-467,  Title  16,  U.S.C.A.  By 
Section  450  J.J.  to  450  J.J.-2,  Title  16,  U.S.C.A.,  the  Jefferson 
Memorial  was  created  as  a historic  site.  In  the  same  year,  Execu 
tive  Order  No.  7253  directed  the  allocation  from  the  Emergency 
Relief  Appropriation  Act  $6,750,000  for  the  purpose  of  purchasing 
the  site,  and  the  expenditure  was  made  contingent  upon  the  City 
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of  St.  Louis,  making  available  an  additional  sum,  which  it  did 
in  1935.  Sections  95.510,  95.515*  and  95.520,  RSMo.  1949,  author- 
ized St.  Louis  City  to  raise  this  additional  3um. 

It  is  pointed  out  in  Ar ledge  v.  Mabry,  52  N.  M.  303,  197  P. 

2d.  884,  that  there  are  three  principal  methods  by  which  the 
United  States  may  acquire  land  within  a state:  First,  the  Con- 
stitutional method  as  provided  by  Clause  17,  Section  0,  Article 
I of  the  Federal  Constitution;  Second,  by  purchase  without  obtain* 
ing  the  consent  of  the  state;  and.  Third,  where  the  land  acquired 
by  the  government  wa3  the  property  of  the  state,  such  acquisition 
being  by  a cession  by  the  state  to  the  Federal  government  in  the 
nature  of  a gift.  With  respect  to  jurisdiction,  different  conse-  , 
quences  follow  acquisition  under  the  three  means  permitted.  Where 
land  is  acquired  by  the  Constitutional  method,  the  Federal  govern- 
ment exercises  exclusive  jurisdiction  over  it  with  the  exception 
that  most  states  reserve  the  right  of  taxation  and  the  right  to 
serve  civil  and  criminal  process  within  said  land.  Where  land  is 
acquired  by  the  other  two  methods,  the  Federal  government  may  or 
may  not  have  exclusive  jurisdiction.  This  depends  upon  cession 
by  the  state  and  acceptance  by  the  Federal  government.  It  Is 
wholly  a matter  of  agreement  between  the  two  sovereign  governments. 
These  jurisdictional  consequences  we  have  just  discussed  are  clear- 
ly set  out  in  Fort  Leavenworth  R.  R.  Co.  v.  Lowe,  5 S.  Ct.  995,  114 

u.s.  525. 

Thus,  the  problem  here  becomes  one  of  whether,  since  the 
Federal  government  owns  the  Carver  Monument  and  the  Jefferson 
Memorial,  does  it  have  exclusive  Jurisdiction  over  them?  More 
explicitly  stated,  the  United  States  Constitution,  Article  I, 
Section  8,  Clause  17,  gives  Congress  power,  among  other  things: 

"To  exercise  exclusive  legislation,  in 
all  cases  whatsoever,  over  such  district 
(not  exceeding  ten  miles  square)  as  may, 
by  cession  of  particular  states,  and  the 
acceptance  of  Congress,  become  the  seat  of 
the  government  of  the  United  States,  and 
to  exercise  like  authority  over  all  places 
purchased  by  the  consent  of  the  legislature 
of  the  state  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals, 
dock  yards,  and  other  needful  buildings;  and" 

From  time  to  time,  the  Legislature  has  given  its  consent  to 
such  acquisitions  b.  the  Federal  government  by  the  enactment  of 
the  following  laws  (Sections  12.010  and  95.525,  RSMo.  1949): 
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"12.010.  Consent  given  United  States  to 
acquire  land  by  purchase  for  certain  pur- 
poses.— The  consent  of  the  state  of  Mis- 
souri is  hereby  given  in  accordance  with 
the  seventeenth  clause,  eighth  section  of 
the  first  article  of  the  Constitution  of 
the  United  States  to  the  acquisition  by  the 
United  States  by  purchase  or  grant  of  any 
land  in  this  state  which  has  been  or  may 
hereafter  be  acquired,  for  the  purpose  of 
establishing  and  maintaining  post  offices, 
internal  revenue  and  other  government  of- 
fices, hospitals,  sanatoriums,  fish  hatch- 
eries, and  land  for  reforestation,  recrea- 
tional and  agricultural  uses.  Land  to  be 
used  exclusively  for  the  erection  of  hospi- 
tals by  the  United  States  may  also  be  ac- 
quired by  condemnation . n 

"95.525.  United  States  granted  authority 
to  establish  parks  in  state.— The  consent 
of  the  state  of  Missouri  is  hereby  fully 
given  to  the  acquisition  by  the  United 
States,  or  any  qualified  authority  thereof, 
by  purchase,  grant  or  condemnation,  of  any 
lands  or  improvements  thereon,  in  any  of  the 
cities  to  which  sections  95.510  to  95.525 
are  applicable,  for  the  purpose  of  establish- 
ing, improving  in  any  manner,  and  maintain- 
ing any  national  park  or  plaza  of  the  char- 
acter described." 


(Emphasis  ours.) 

It  would  appear  that  the  Carver  Monument  and  its  surround- 
ings would  be  "land  for  recreational  uses"  mentioned  in  Section 
12.010,  supra,  and  the  Jefferson  Memorial  site  would  be  the  land 
mentioned  in  Section  95.525*  supra,  and  Missouri  has  given  its 
consent  to  the  acquisition  by  the  Federal  government  of  exclusive 
jurisdiction  of  these  lands.  But  this  consent  is  ineffective  un- 
der the  constitutional  method  because  the  acquisition  of  lands 
for  park  purposes  does  not  come  within  the  seventeenth  clause. 
Section  8,  Article  I of  the  Constitution  of  the  United  States. 

This  is  made  clear  in  Collins  v.  Yosemlte  Park  Co.,  58  S.  Ct.  1009, 
304  U.S.  518,  at  page  529,  where  it  says: 

M*  • • The  United  States  has  large  bodies 
of  public  lands,  These  properties  are  used 
for  forests,  parks,  ranges,  wild  life  sanc- 
tuaries, flood  control,  and  other  purposes 
which  are  not  covered  by  clause  17 . * * #u 

(Emphasis  supplied.) 
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Thus,  the  United  States  holds  these  lands  as  any  other 
proprietor,  unless  Missouri  has  ceded  jurisdiction  in  some  other 
way.  In  U.S.  v.  Pehn.,  48  F.  66*5,  at  page  676,  Judge  TfugKes  says: 

"Ti.e  purchase  of  lands  for  the  United  States, 
for  public  purposes,  does  not  of  itself  oust 
the  jurisdiction  of  such  state  over  the  lands 
purchased.  * * * The  constitution  prescribes 
the  only  mode  by  which  they  can  acquire  land 
as  a sovereign  power;  and  therefore  they  hold 
only  as  an  individual  when  they  obtain  it  in 
any  other  manner.  * * * if  there  is  no  cession 
by  a state,  the  state  jurisdiction  still  re- 
mains. * * 

Section  12.020,  RSMo.  1949*  provides  as  follows: 

"Tine  jurisdiction  of  the  state  of  Missouri  in 
and  over  all  such  land  purchased  or  acquired 
as  provided  in  Section  12.010  is  hereby  grant- 
ed and  ceded  to  the  United  States  so  long  as 
the  United  States  shall  own  said  land;  pro- 
vided, that  there  is  hereby  reserved  to  the 
state  of  Missouri,  unimpaired,  full  authority 
to  serve  and  execute  all  process,  civil  and 
criminal,  issued  under  the  authority  of  the 
state  within  such  lands  or  the  buildings  there- 

If 

on  » 

It  would  appear  that  this  section  is  a cession  or  a grant 
by  the  state  to  the  Federal  government  of  exclusive  jurisdiction 
over  Carver  Monument  and  Jefferson  Memorial.  We  hold,  however, 
that  this  cession  is  effective  only  to  the  extent  the  Federal 
government  accepts.  The  latter  has  not  expressly  accepted  such 
exclusive  jurisdiction,  so  only  has  that  Jurisdiction  which  will 
enable  it  to  carry  out  the  purposes  for  which  it  acquired  the  two 
pieces  of  land.  See  Arlington  Hotel  v.  Pant,  49  S.  Ct.  227,  278 
U.S.  439>  Howard  v.  Commissioners  of  Sinking  Fund  of  City  of 
Louisville,  Ky.,  73  S.  Ct.  465,  344  U.S.  624.  In  Mason  Co.  v. 

Tax  Commission,  58  S.  Ct.  233*  302  U.S.  186,  at  page  207,  the 
court  had  the  following  to  say: 

"*  * * Even  if  It  were  assumed  that  the 
state  statute  should  be  construed  to  ap- 
ply to  the  federal  acquisitions  here  in- 
volved, we  should  3till  be  met  by  the  con- 
tention of  the  Government  that  it  was  not 
compelled  to  accept,  and  has  not  accepted, 
a transfer  of  exclusive  Jurisdiction,  As 
such  a transfer  rests  upon  a grant  by  the 
State,  through  consent  or  cession,  it  fol- 
lows, in  accordance  with  familiar  principles 
applicable  to  grants,  that  the  grant  may  be 
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accepted  or  declined.  Acceptance  may  be  pre- 
sumed In  the  absence  of  evidence  of  a con- 
trary Intent,  but  we  know  of  no  constitutional 
principle  which  compels  acceptance  by  the 
Uhited  States  of  an  exclusive  jurisdiction 
contrary  to  its  own  conception  of  its  in- 
terests. The  mere  fact  that  the  Govern- 
ment needs  title  to  property  within  the 
boundaries  of  a State,  which  may  be  acquired 
irrespective  of  the  consent  of  the  State 
(Kohl  v.  Uhited  States,  91  U.S.  367,371,372), 
does  not  necessitate  the  assumption  by  the 
Government  of  the  burdens  incident  to  an 
exclusive  jurisdiction.  We  have  frequently 
said  that  our  system  of  government  is  a 
practical  adjustment  by  which  the  national 
authority  may  be  maintained  in  its  full  scope 
without  unnecessary  loss  of  local  efficiency. 

In  acquiring  property,  the  federal  function 
in  view  may  be  performed  without  disturbing 
the  local  administration  to  matters  which  may 
still  appropriately  pertain  to  state  authority. 

In  our opinion  in  James  v.  Dravo  Contracting 
Co.,  supra,  we  observed  that  the  possible  im- 
portance of  reserving  to  the  State  Jurisdiction 
for  local  purposes  which  involve  no  interference 
with  the  performance  of  governmental  functions 
is  becoming  more  and  more  clear  as  the  activi- 
ties of  the  Government  expand  and  large  areas 
within  the  States  are  acquired.  And  we  added 
that  there  appeared  to  be  no  reason  why  the 
United  States  should  be  compelled  to  accept 
exclusive  Jurisdiction  or  the  State  be  com- 
pelled to  grant  it  in  giving  its  consent  to 
purchases . " 

It  follows  that  if  the  Federal  government  has  not  accepted 
exclusive  Jurisdiction  over  the  Carver  Monument  and  the  Jeffer- 
son Memorial,  the  State  of  Missouri  retains  that  jurisdiction 
not  accepted.  We  might  treat  Section  12.020,  3upra  (wherein 
Missouri  cedes  jurisdiction),  as  a continuing  offer  by  the  State 
of  Missouri  to  the  Federal  government  to  accept  exclusive  Juris- 
diction, because  said  section  shows  it  was  the  intent  of  the 
legislature  to  cede  all  Jurisdiction  over  the  lands  mentioned. 

To  further  buttress  this  proposition,  we  hold  that  a fair  in- 
terpretation of  the  two  federal  acts  authorizing  the  acquisition 
of  the  Carver  Monument  and  the  Jefferson  Memorial  does  not  convey 
the  idea  that  It  was  the  Intent  of  the  Federal  government  to  ac- 
quire exclusive  Jurisdiction  over  said  two  pieces  of  property. 
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See  Johnson  v.  Morrill,  Calif.  Sup.,  126  P.  2d  873.  Also,  we 
call  your  attention  to  Section  465  of  the  "Historic  Sites  Act" 
which  authorized  the  acquisition  of  the  Jefferson  Memorial.  It 
reads  as  follows: 

"•  * * Nothing  in  sections  461-467  of  thiB 
title  shall  be  held  to  deprive  any  6tate,  or 
political  subdivision  thereof  of  its  civil 
and  criminal  jurisdiction  in  and  over  lands 
acquired  by  the  United  States  under  sections 

•»  * * M 

• 

There  Is  similar  language  in  the  Lanham  Act  and  the  Sup- 
reme Court  of  California  in  Johnson  v.  Morrill,  supra,  at  page 
877#  held  such  language  amounted  to  an  express  refusal  by  the 
Federal  government  to  take  exclusive  Jurisdiction  over  the  land 
it  acquired. 

We  also  call  your  attention  to  Section  255,  Title  40,  U.S. 
C.A.,  being  revised  Statutes  Section  355*  as  amended,  which  is 
not  in  the  sections  establishing  the  Carver  Monument  or  the  Sec- 
tions creating  the  Jefferson  Memorial,  wherein  It  specifically 
provides  In  paragraph  8 thereof  that  "notwithstanding  any  other 
provision  of  law"  it  is  not  required  that  the  Uhited  States  ob- 
tain exclusive  Jurisdiction  and  that  no  such  exclusive  jurisdic- 
tion will  be  presumed  unless  the  head  or  other  authorized  officer 
of  any  department,  agency,  etc.  of  the  government  shall  consent 
to  the  cession  of  such  exclusive  Jurisdiction,  and  indicates  its 
consent  by  filing  a notice  thereof  with  the  governor  of  the  state 
in  which  the  land  Is  located.  It  appears  that  no  such  accepting 
of  Jurisdiction  has  taken  place  in  connection  with  the  Carver 
Monument  or  the  Jefferson  Memorial. 

CONCLUSION 


It  is  therefore  the  opinion  of  thi3  office  that  Sections 
12.020,  12.010,  and  95.525*  RSMo.  1949*  which  attempt  to  cede 
exclusive  Jurisdiction  to  the  Federal  government  over  the  George 
Washington  Carver  National  Monument  and  the  Jefferson  National 
Expansion  Memorial,  are  effective  only  to  the  extent  the  Federal 
government  accepts  said  exclusive  Jurisdiction;  and  since  the 
Federal  government  has  not  accepted  exclusive  jurisdiction,  the 
State  of  Missouri  still  retains  Jurisdiction  over  said  two  pieces 
of  property. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  George  E.  Schaaf. 

Yours  very  truly. 


QES/bi 


JOHN  M.  DALTON 
Attorney  General 


CRIMINAL  LAW: 
PUNISHMENT : 
GOVERNOR  : 


Sentence  to  hang  should  be  modified  to  conform  to  pre- 
sent punishment  for  death.  Any  delay  In  executing  death 
sentence  against  Barbata  from  1944-1957  does  not  prevent 
executing  sentence  at  this  time. 


Honorable  James  T.  Blair,  Jr. 

Governor,  State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Governor  Blair t 

This  will  acknowledge  receipt  of  your  request  relative  to  the 
ease  of  Paxil  Barbata  who  was  convicted  in  the  Circuit  Court  of 
St.  Louis  and  sentenced  to  hang.  This  sentenoe  was  af filmed  by  the 
Supreme  Court  on  appeal  and  his  execution  was  stayed  by  Governor 
Guy  D.  Park.  Thereafter,  in  1935*  Governor  Park  suspended  the 
execution  for  the  reason  that  Barbata  had  become  Insane  and  such 
suspension  of  the  execution  was  declared  to  be  in  full  force  and 
effeot  until  restored  to  reason.  He  was  plaoed  in  State  Hospital 
No.  1 in  Fulton,  Missouri.  Thereafter,  on  Maroh  22,  1957,  your 
offloe  was  informed  by  the  Superintendent  of  said  Hospital  that 
Barbata  was  of  soxind  mind. 


You  request  an  opinion  on  the  followings 

"(1)  How,  at  this  late  date,  and  in  what 
court,  oan  the  sentenoe  to  death  by  hanging 
be  modified  so  as  to  order  death  in  the  lethal 
gas  ohamber? 


"(2)  Does  the  dereliction  of  the  authorities 
of  this  State  in  not  exaoting  execution  of  the 
sentence  during  the  period  1944-1957,  elapsing 
since  Barbata* s restoration  to  sanity,  preclude 
execution  of  the  sentence  at  this  time?" 


This  Department,  under  date  of  Ootober  18,  1941,  rendered  a very 
comprehensive  opinion  to  Honorable  Michael  V.  O'Hern,  Proseouting 
Attorney  of  Jackson  County,  Missouri,  relative  to  a similar  situation 
wherein  Ferdinand  Brooklngton*s  conviction  and  sentence  were  suspended 
for  similar  reasons.  He  was  also  sentenced  to  hang.  However,  during 
his  recovery , the  law  providing  the  death  penalty  by  hanging  was  re- 
pealed and  a statute  enacted  in  lieu  thereof  providing  that  when  the 
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death  penalty  Is  assessed  the  oonvioted  prisoner  shall  be  exeouted 
by  lethal  gas.  We  are  enclosing  a copy  of  this  opinion  whioh  holds 
in  part  that  a motion  to  modify  the  original  Judgment  In  the  Supreme 
Court  shall  be  filed  by  this  Department,  that  the  circuit  Judge 
must  resentenoe  said  defendant  upon  receipt  of  the  mandate  of  the 
Supreme  Court. 

Thereafter,  on  September  8,  1944,  this  Department  rendered 
an  opinion  to  Forrest  C.  Donnell,  Governor  of  the  State  of  Missouri, 
on  the  particular  manner  of  executing  the  death  sentence  against 
this  same  Barba ta,  a copy  of  whloh  we  are  enclosing.  Said  opinion 
holds  in  part  that  the  Governor  should  issue  a warrant  specifying 
the  time  of  execution  pursuant  to  such  modified  sentence  as  the 
olreuit  court  of  the  City  of  St.  Louis  or  the  Supreme  Court  may 
order;  that  the  prosecuting  attorney  of  the  City  of  St.  Louis  should 
thereupon  proceed  under  the  provisions  of  Sections  43-10  and  4lH » 

RSMo  1939  (548.700  and  548.710,  RSMo  1949)  to  have  the  prisoner 
brought  before  one  of  the  courts  named  in  Section  4110#  RSMo  1939; 
that  such  court  thereupon  shall  issue  a warrant  to  the  warden  of 
the  State  of  Missouri  for  execution  of  the  prisoner;  that  such 
court  would  have  to  modify  the  Judgment  and  sentence  so  that  said 
warrant  would  direct  the  execution  of  the  death  sentence  in  accord- 
ance with  Seotions  4112  and  4H3#  RSMo  1939  (548.720  and  548*730, 
RSMo  1949) . 

We  are  of  the  opinion  that  the  foregoing  conclusion  reaohed 
in  said  opinion  is  still  the  law  and  in  full  foroe  and  effect,  with 
this  one  exception  that  under  Section  58.450,  RSMo  1949,  the  oircult 
attorney  in  the  City  of  St.  Louis  is  required  to  conduct  all  criminal 
cases  in  which  the  oircult  court  of  the  City  of  St.  Louis  shall  have 
Jurisdiction.  Therefore,  in  view  of  the  faot  this  involves  a felony 
it  becomes  the  duty  of  the  oircult  attorney  to  proceed  in  this  matter 
Instead  cf  the  proseouting  attorney  as  held  in  the  attaohed  opinion. 

We  shall  now  consider  your  second  inquiry.  Tour  request  does 
not  indioate  the  nature  of  the  dereliction  of  the  authorities  of 
this  State  in  not  exacting  execution  of  the  sentence  against 
Barbata  from  1944  to  1957.  However,  subsequent  to  the  receipt  of 
your  request  you  submitted  a photostatic  copy  of  a letter  addressed 
to  you  under  date  of  Maroh  22,  1957#  from  the  Superintendent  of 
State  Hospital  lo.  1 in  Fulton,  Missouri,  wherein  Barbata  has  been 
placed  for  treatment,  which  letter  dearly  indicates  that  the 
Hospital  reoord  since  1944  1*  replete  with  reference  made  to  the 
faot  that  Barbata  is  fully  sane;  that  the  Superintendent  of  said 
Hospital  did  on  two  occasions  request  Barbata  be  discharged  from  the 
Hospital;  that  on  April  20,  1956,  one  of  the  psyohlatrlo  consul tors 


2- 


Honorable  James  T.  Blair,  Jr 


at  the  Hospital  examined  Barbata  and  the  diagnosis  showed  no  mental 
disease.  The  Superintendent  of  the  Hospital,  in  said  communication, 
recommends  that  Barbata  be  discharged  as  set  forth  at  the  time  of 
commitment  twenty* two  years  ago. 

Why  Barbata  has  not  heretofore  been  discharged  and  the  original 
sentenoe  exeouted  is  not  at  this  time  a matter  for  determination  by 
this  office.  This  was  a matter  within  the  discretion  of  the  respective 
governors  of  the  State.  It  would  be  possible  that  they  were  not 
satisfied  as  to  Barbata* a oomplete  recovery.  As  stated  in  the  en- 
closed opinion  rendered  in  194^,  the  law  is  absolutely  silent  as  to 
how  the  Governor  shall  determine  when  such  persons  regain  sanity.  We 
do  not  have  any  knowledge  as  to  whether  any  further  examinations  were 
made  to  determine  Barbata *s  reoovery,  or,  if  made,  what  they  contained. 
However,  We  do  believe  that  any  failure  to  discharge  Barbata,  and 
execution  of  his  sentenoe  under  the  law,  when  declared  by  the  Superin- 
tendent of  the  Hospital  that  he  was  no  longer  mentally  ill,  does  not 
bar  the  execution  of  this  sentence  at  this  time. 

Barbata »s  sentenoe  was  suspended  by  the  Governor  under  and  by 
virtue  of  Artlole  V,  Section  6,  Constitution  of  Missouri,  an’  Seotion 
514.9.014.9,  RSMo  1949.  The  foregoing  statute  provides  in  part  that  if 
the  sentence  is  suspended  by  the  Governor  it  shall  be  executed  upon 
him  after  such  period  of  suspension  has  expired.  There  is  nothing 
to  indicate  that  the  execution  is  barred  if  he  is  not  executed 
immediately  upon  recovery. 

The  St.  Louis  Court  of  Appeals  in  Weber  v.  Mosley,  2lp2  d.W.  2d. 

273 * in  a very  exhaustive  opinion,  cites  and  discusses  at  great  length 
numerous  appellate  oourt  decisions  in  this  and  other  jurisdictions  on 
this  particular  question  of  law.  In  the  above  case,  the  court  held 
that  the  essence  of  the  judgment  is  the  kind  and  amount  of  punishment 
inflicted  and  the  judgment  is  satisfied  only  by  undergoing  the  punish- 
ment lnflloted  in  the  absenoe  of  a remitter  by  the  sovereign  or 
absolved  by  death,  and  that  the  expiration  of  time  alone  without  in- 
carceration is  not  tantamount  to  the  execution  of  the  sentenoe.  The 
oourt  further  held  that  estoppel  oannot  apply  against  the  State  as 
a result  of  lapse  of  time  after  commitment  has  issued  and  before  it 
is  aotually  exeouted  by  reason  of  a remiss  of  the  duty  of  a ministe- 
rial officer  any  more  than  any  other  holding  would  permit  such 
officers  to  thwart  and  nullify  the  judgments  of  courts.  We  believe 
the  same  reasoning  is  applicable  to  all  offioers  and  not  only 
ministerial  offioers.  In  so  holding  the  oourt  said: 

"(16,17)  There  is  no  statute  of  limitations 
on  the  enforcement  of  criminal  judgments 
imposing  jail  sentences.  Ex  parte  Bugg,  supra. 

Nor  can  any  estoppel  work  against  the  state  as 
a result  of  the  lapse  of  time  after  a commitment 
has  Issued  and  before  it  is  aotually  executed 
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by  reason  of  the  fact  that  a ministerial 
officer  has  been  remiss  in  his  duty.  Any 
other  holding  Tinder  the  facts  in  the  case 
at  bar  would  permit  ministerial  officers  to 
thwart  and  nullify  the  judgment  of  courts. 

"The  relief  for  the  hapless  person  describ- 
ed by  the  writer  of  the  opinion  in  parte 
Bugg,  supra,  1 k$  S.W.,  loc  Cit.  832,  is  an 
appeal  to  the  department  of  government  which 
has  the  power  to  grant  clemency.  It  is  not 
for  this  court  to  usurp  that  power." 

In  the  enclosed  opinion  relative  to  this  particular  case,  will 
be  found  a citation  from  Lime  v.  Blagg,  131  S.W.  2d.  583#  l.o#  585# 
holding  that  a mere  reprieve  by  the  governor,  as  in  the  case  at  bar, 
merely  postpones  sentences  and  cannot  defeat  the  ultimate  execution 
of  the  judgment  of  the  court,  but  merely  delays  it. 

There  are  several  authorities  oited  in  Volume  3 4*  A.L.R.  314--317 
as  well  as  Volume  4.9  A.L.H . 805-813  that  discusses  the  proper  procedure 
for  suspending  sentences  and  holding  that  the  postponement  or  suspension 
of  sentences  does  not  discharge  the  defendant.  Furthermore,  that  the 
failure  of  the  sheriff  or  other  officials  in  carrying  out  the  death 
sentence  on  a fixed  day,  whether  due  to  forgetfulness,  inadvertence 
or  wilful  negligence  of  duty,  does  not  discharge  the  defendant,  that 
a new  day  may  be  set  for  an  execution. 

Apparently  Barbata  at  no  time  subsequent  to  the  time  of  his 
sentence  and  his  confinement  at  the  hospital,  personally  made  any 
appeal  to  the  proper  authorities  disclosing  the  fact  that  he  was 
now  sane  and  requesting  that  he  be  discharged  from  said  Hospital. 

It  would  seem  absurd  to  contemplate  that  he  would  do  so  for  the 
reason  that  this  would  most  certainly  have  brought  the  matter  to  a 
head  and  the  judgment  of  death  forthwith  satisfied.  We  mention 
this  merely  for  the  reason  that  there  are  decisions  indicating 
that  if  defendant  makes  a request  to  have  a judgment  satisfied 
and  this  is  denied,  that  it  might  amount  to  the  satisfaction  of  the 
judgment.  However,  needless  to  say  none  of  these  decisions  are 
death  cases. 

It  certainly  cannot  be  argued  that  by  reason  of  the  delay  in  his 
execution  that  he  has  been  harmed.  Had  the  suspension  been  revoked 
by  the  Governor  upon  finding  that  he  was  restored  to  sanity,  then 
he  would  have  been  executed  without  any  further  delay. 
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In  view  of  the  foregoing,  assuming  for  the  sake  of  this  opinion 
only,  that  there  was  dereliction  of  the  authorities  In  failing  to 
exact  execution  of  the  sentence,  ve  still  believe  this  does  not 
preelude  execution  of  the  sentence  at  this  time. 

COHCLUSIOM 


It  is  the  opinion  of  this  department  that  a motion  to  modify 
the  original  sentenee  against  Barbata  should  be  filed  by  this 
department  in  the  Circuit  Court  of  St.  Louis  or  the  supreme  Court 
of  Missouri. 

It  is  the  further  opinion  of  this  department  that  any  failure 
to  exact  the  execution  of  the  sentence  against  Barbata  from  1941|.- 
1957,  does  not  preclude  the  execution  of  the  sentence  at  this  time. 

The  foregoing  opinion,  whloh  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 

±no,(Z) 
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GENERAL  ASSEMBLY: 

CONSTITUTION: 

STATUTES: 


When  a bill  is  finally  passed  by  both  houses 
of  the  General  Assembly  and  approved  by  the  governor, 
the  constitutionality  of  the  resulting  lav/  cannot 
be  successfully  challenged  on  the  ground  that  the 
presiding  officer  of  the  Senate  failed  to  sign 
the  bill. 


June  17,  1957 


_ ;e  T.  Blair,  Jr, 

>vernor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Blair: 


This  refers  to  your  letter  of  June  11,  1957*  requesting  a 
formal  opinion  of  this  office,  which  letter  reads  as  follows: 

"There  have  been  presented  to  me  for  my  consider- 
ation and  action  certain  bills  which  were  passed 
by  both  Houses  of  the  General  Assembly,  but  which 
were  not  signed  by  the  presiding  officer  of  the 
Senate.  These  bills  are 

H.C.S.H.B.  No.  10 
H.B.  No.  207 
H.B.  No.  208 
H.B.  No.  288 
H.B.  No.  442 
H.B.  No.  570 
H.B.  No.  364 
H.B.  No.  77 


"Your  opinion  is  requested  with  respect  to  the 
question  whether,  in  the  event  that  I approve 
such  bills,  the  fact  that  they  were  not  signed 
by  the  presiding  officer  of  the  Senate  will 
cause  them  not  to  be  validly  enacted  laws." 

The  question  presented  by  you  arises  by  reason  of  provisions 
of  Section  30  of  Article  III  of  the  Constitution  of  Missouri  with 
respect  to  the  signing  of  bills  by  the  presiding  officer  of  each 
house  of  the  Oeneral  Assembly.  This  section  of  the  Constitution, 
and  Section  31,  which  must  be  considered  with  It,  read  as  follows: 

"Section  30.  Signing  of  bills  by  presiding  of- 
ficers - procedure  on  objections  - presentation 
of  bills  to  governor.-  No  bill  shall  become  a 
law  until  it  is  signed  by  the  presiding  officer 
of  each  house  in  open  session,  who  first  shall 
suspend  all  other  business,  declare  that  the  bill 
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shall  now  be  read  and  that  if  no  objection  be 
made  he  will  sign  the  same.  If  in  either  house 
any  member  shall  object  in  writing  to  the  sign- 
ing of  a bill,  the  objection  shall  be  noted  in 
the  journal  and  annexed  to  the  bill  to  be  con- 
sidered by  the  governor  in  connection  therewith. 

When  a bill  has  been  signed,  the  secretary,  or 
the  chief  clerk,  of  the  houses  in  which  the  bill 
originated  shall  present  the  bill  In  person  to 
the  governor  on  the  same  day  on  which  it  was 
signed  and  enter  the  fact  upon  the  Journal," 

"Section  31 • Governor's  duty  as  to  bills  and 
Joint  resolutions  - time  limitations.-  All  bills 
and  joint  resolutions  passed  by  both  houses  shall 
be  presented  to  and  considered  by  the  governor, 
and  within  fifteen  days  after  presentation  he  shall 
return  them  to  the  house  of  their  origin  endorsed 
with  his  approval  or  accompanied  by  his  objections. 

If  the  bill  be  approved  by  the  governor  it  shall  be- 
come a law.  When  the  general  assembly  adjourns,  or 
recesses  for  a period  of  thirty  days  or  more,  the 
governor  may  return  within  forty-five  days  any  bill 
or  resolution  to  the  office  of  the  secretary  of  state 
with  his  approval  or  reasons  for  disapproval." 

While  somewiiat  similar  questions  have  been  considered  by 
courts  in  other  states, we  believe  that  our  opinion  in  this  matter 
must  be  based  entirely  upon  the  views  expressed  by  the  Missouri 
Supreme  Court  en  banc  in  its  opinion  in  the  case  of  Brown  v.  Morris, 
290  SW2d  160,  decided  in  1956.  In  that  case,  the  constitutionality 
of  the  law  providing  for  the  cigarette  tax  was  challenged  on  the 
ground  that  the  Speaker  of  the  House  of  Representatives  had  refused 
to  sign  the  bill  which  resulted  in  such  law.  That  bill  had  provided 
for  its  submission  to  the  voters  of  the  state  at  a referendum  elec- 
tion, and  tlie  bill  had  been  appi»oved  at  such  election  before  the 
suit  was  filed. 

The  precise  decision  of  the  Supreme  Court  was  that  the  failure 
of  the  Speaker  to  sign  the  bill  was  a procedural  defect  or  error 
which  had  been  cured  by  the  approval  of  the  voters  at  the  referendum 
election.  However,  in  its  opinion,  the  court  discussed  in  consider- 
able detail  the  question  whether  the  constitutional  provision  with 
respect  to  signature  by  the  presiding  officer  was  mandatory  or  direc- 
tory, and  concluded  that  it  was  directory  only. 

After  referring  to  decisions  in  other  states,  the  court 

stated: 
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"*  * * Extended  discussion  of  these  cited  cases 
is  unnecessary,  however,  because  of  material 
changes  made  by  the  19^5  Constitution  in  the 
legislative  article.  Old  § 38,  Art.  IV,  provid- 
ed that  'When  the  bill  has  been  signed  [by  the 
presiding  officers],  as  provided  for  in  the  pre- 
ceding section*  it  shall  be  presented  to  the 
governor  and  if  approved  by  him  It  'shall  become 
a law.'  The  revised  section,  now  § 31*  Art.  Ill, 
provides:  'All  bills  and  Joint  resolutions  passed 

by  both  houses*  shall  be  presented  to  the  governor 
and  when  approved  by  him  ' shall  become  a law. ' (Em- 
phasis ours.)  It  will  be  noted  that  the  language 
'passed  by  both  houses'  has  been  substituted  for 
'when  the  bill  has  been  signed*  as  a prerequisite 
for  presentation  of  the  bill  to  the  governor  for 
consideration.*  * * * 

'Thus  it  affirmatively  appears  from  $ 31  of  Art.  Ill 
of  the  present  constitution  that  passage  of  a bill 
by  the  general  assembly  plus  its  approval  by  the 
governor  produces  a validly  enacted  law.*  * * What 
constitutes  final  passage  of  a bill  is  defined  by 
§ 27  as  follows:  * * * *,  nor  shall  a bill  be  final- 
ly passed,  unless  a vote  by  yeas  and  nays  be  taken 
and  a majority  of  the  members  elected  to  each  house 
be  recorded  as  voting  favorably.'  It  will  be  noticed 
that  this  definition  of  passage  does  not  include  sign 
ing  by  the  presiding  officers. 

MWe  should  undertake  to  harmonise  and  give  effect  to 
all  constitutional  provisions,  but  in  doing  so  we 
cannot  read  into  $ 31  the  requirement  of  5 30  that 
the  bill  be  signed  by  the  presiding  officer  because 
in  so  doing  we  would  be  restoring  to  the  section  a 
provision  which  was  specifically  eliminated  when  Fne 
new  constitution  was  adopted.*  * *" 


At  another  place  in  its  opinion,  the  couri,  stated: 

1 Section  31  clearly  provides  that  constitutional 
requirements  for  action  by  the  legislative  body 
have  been  met  when  a bill  has  'passed  both  houses' 
of  the  general  assembly.  The  bill  is  then  ready  for 
consideration  by  the  executive  or  the  voters  on  refer 
endum.  Section  31  is  a complete  formula  and  its  pro- 
vision that  a bill  shall  become  a law  when  its  terms 
are  satisfied  is  positive  and  mandatory.  If  i 30  is 
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construed  to  mean  that  signing  by  the  presiding 
officer  is  also  mandatory  and  the  sine  qua  non 
of  a valid  bill,  then  a conflict  with  § 31  would 
exist. * 

The  court  then  went  on  to  explain  why  it  believed  that  the 
provision  of  Section  30,  with  respect  to  signing  by  the  presiding 
officers,  should  not  be  considered  mandatory  and,  therefore,  in 
conflict  with  the  provisions  of  Section  31*  In  this  connection, 
the  court  pointed  out  that  the  only  purpose  of  the  signatures, 
namely,  authentication  of  bills,  can  be  otherwise  accomplished. 
With  respect  to  this,  the  court  stated: 

"Section  31  makes  it  clear  that  the  indispensable 
step  is  final  passage  and  it  follows  that  if  a 
bill,  otherwise  duly  enacted  as  a law,  is  not  at- 
tested by  the  presiding  officer,  other  proof  that 
it  has  ’passed  both  houses'  will  satisfy  the  con- 
stitutional requirement.  Sutherland  Statutory  Con- 
struction, 3**d  Ed.,  Vol.  I,  p.  221,  § 130*1,  ad- 
vances this  reasoning  as  to  the  function  and  ne- 
cessity of  the  signature  of  the  presiding  officer: 

’In  sum  the  signature  of  the  presiding  officer  is 
only  a certificate  to  the  governor  that  the  bill 
has  passed  the  requisite  number  of  readings  and  has 
been  adopted  by  a constitutional  majority  of  the 
house  over  which  he  presides.  If  this  information 
is  available  to  the  governor  and  to  the  courts  by 
Journals  which  are  recognized  admissible  in  evidence, 
the  procedural  protections  3et  by  the  constitution 
have  been  complied  with,  and  the  bill  should  be  en- 
forceable as  a properly  enacted  statute.' 

In  Missouri,  legislative  Journals  are  not  only 
admissible  in  evidence  but  the  courts  may  Judi- 
cially notice  the  history  of  legislation  as  re- 
flected by  the  record  thereof  in  the  legislative 
Journals.  State  ex  rel.  Karbe  v.  Bader,  *36  Mo. 

259,  78  S.W.2d  835.  It  is  quite  apparent  that 
neither  the  governor  nor  tile  courts  are  dependent 
upon  the  certificate  of  the  presiding  officer. 

They  may  determine  from  the  legislative  Journals 
whether  a bill  has  ’passed  both  houses.’*  * *" 

Without  quoting  further  from  the  court  * s opinion,  the  views 
expressed  therein  may  be  briefly  summarized  a3  follows:  The  con- 
stitutional requirement  for  signature  by  the  presiding  officers  of 
the  House  and  Senate  is  directory,  rather  than  mandatory;  the  only 
purpose  of  the  requirement  is  to  provide  a mode  of  authentication 
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evidencing  the  fact  that  a particular  bill  has  been  passed  in  due 
form  by  the  legislative  body  involved;  in  the  absence  of  signa- 
tures, other  proof  of  passage  will  satisfy  the  requirement  and 
such  proof  may  be  provided  by  the  legislative  journals;  and  the 
only  requirements  for  a valid  law  are  final  passage  of  a bill  by 
the  House  and  Senate  (which  does  not  include  signature  by  the  pre- 
siding officers)  and  approval  by  the  governor  or  by  the  voters  on 
referendum. 

While  the  situation  now  presented  differs  somewhat  from  that 
in  Brown  v.  Morris  because  no  referendum  is  involved,  it  is  be- 
lieved that,  in  the  light  of  the  views  so  recently  expressed  by  the 
Supreme  Court  in  that  case  with  respect  to  the  pertinent  constitu- 
tional provisions  and  the  nature  of  the  requirement  with  respect 
to  signatures  by  the  presiding  officers,  it  must  be  concluded  that, 
in  the  event  you  approve  the  bills  in  question,  their  constitution- 
ality could  not  be  successfully  challenged  because  the  presiding 
officer  of  the  Senate  failed  to  sign  them. 


CONCLUSION 

It  is  the  opinion  of  this  office  that,  when  a bill  is  finally 
passed  by  both  houses  of  the  General  Assembly  and  approved  by  the 
governor,  the  constitutionality  of  the  resulting  law  cannot  be  suc- 
cessfully challenged  on  the  ground  that  the  presiding  officer  of  the 
Senate  failed  to  sign  the  bill. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Baumann. 


Very  truly  yours. 


JCB/ld 


John  M.  Dalton 
Attorney  General 
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1 TAXATION:  The  county  court  has  no  authority  to  relieve 

COUNTY  COURTS:  the  collector  from  the  collection  of  penalties 

and  interest  due  on  account  of  delinquent  taxes. 


October  31,  1957 

xxxxxxxx 

W.  H.  Ritzen thaler 
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Honorable  Clay  Cantwell 
Prosecuting  Attorney 
Taney  County 
v Forsyth,  Missouri 

Dear  Mr.  Cantwell: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office,  which  request  reads  as  follows: 

"The  County  Court cf  Taney  County  has  request- 
ed me  to  write  to  you  for  a ruling  pertaining 
to  a tax  matter  here  in  the  county. 

"in  October,  1956,  the  State  Tax  Commission 
ordered  a reduction  in  the  assessed  valuation 
of  property  in  Taney  County,  Missouri,  con- 
sisting of  Powersite  Dam  and  other  real  estate 
belonging  to  the  Smplre  District  Electric  Com- 
pany. This  order  of  reduction  was  made  after 
the  County  Collector's  tax  books  had  been  made 
up. 

"in  Deoember  of  1956,  Empire  District  Electric 
Company  tendered  payment  of  the  tax  based  upon 
the  reduced  valuation.  This  tender  of  payment 
was  refused  by  the  Collector  pending  the  out- 
come of  a lawsuit  filed  in  November  by  Taney 
County  contesting  the  validity  of  the  reduction 
made  by  the  State  Tax  Commission. 

"In  April  of  this  year  the  Circuit  Court  upheld 
the  reduction  made  by  the  tax  commission  and 
there  is  an  appeal  now  pending  * * *.  In  June 
of  this  year  Taney  County  and  Empire  District 
Electric  Company  entered  into  the  stipulation 
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whereby  the  electric  company  agreed  to  pay 
and  Taney  County  agreed  to  accept  the  tax 
based  upon  the  reduction  made  by  the  tax 
commission,  the  stipulation  is  to  be  without 
prejudice  to  the  appeal  made  by  Taney  County. 

"My  question  is  as  follows:  based  upon  the 
above  facts  what  order  or  orders  should  the 
Taney  County  Court  make  so  that  the  County 
Collector  should  accept  the  tax  money  with- 
out being  charged  with  penalties  and  interest." 

Under  the  above  stated  factual  situation,  you  Inquire  as 
to  what  order  or  orders  the  Taney  County  Court  should  make  so 
that  the  county  collector  can  accept  the  taxes  based  upon  the 
assessed  valuation  fixed  and  determined  by  the  State  Tax  Com- 
mission without  being  charged  with  penalties  and  interest. 

Section  140.010,  RSMo  1*49,  provides  that  all  real  estate 
upon  which  the  taxes  remain  unpaid  on  the  first  day  of  January 
shall  be  deemed  delinquent.  Section  139.100,  RSMo  1949,  pro- 
vides that  if  a taxpayer  shall  fail  or  neglect  to  pay  to  the 
collector  his  taxes  on  or  before  January  2,  then  it  shall  be 
the  duty  of  the  collector  after  the  first  day  of  January  to 
"collect  and  account  for,  as  other  taxes,  an  additional  tax, 
as  penalty,  the  amount  provided  for  in  section  140.100." 

Section  140.100,  RSMo  1*49,  provides  as  follows: 

"1.  Sach  tract  of  land  in  the  back  tax  book, 
in  addition  to  the  amount  of  tax  delinquent, 
shall  be  charged  with  a penalty  of  ten  per 
cent  of  each  year’s  delinquency  except  tliat 
the  penalty  on  lands  redeemed  prior  to  sale 
shall  not  exceed  one  per  cent  per  month  or 
fractional  part  tliereof  or  ten  per  cent  an- 
nually. 

"2.  For  making  and  recording  the  delinquent 
land  lists,  the  collector  and  the  clerk  shall 
receive  ten  cents  per  tract  or  lot  and  the 
clerk  shall  receive  five  cents  per  tract  or 
lot  for  comparing  and  authenticating  such 
list." 

The  Supreme  Court  of  Missouri,  in  the  case  of  State  v. 
Fendorf,  317  Mo.  579,  296  S.W.  787,  held  that  under  the  above 
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referred  to  sections  It  is  the  duty  of  the  collector,  beginning 
on  January  1,  to  collect  the  penalties  and  interest  provided. 

Thus,  it  is  seen  that  the  imposition  of  penalties  and  in- 
terest  on  account  of  delinquent  taxes  is  a matter  provided  for 
and  regulated  by  statute. 

With  the  possible  exception  of  Section  140.120,  RSMo  1949* 
which,  under  the  factual  situation  recited  is  not  in  our  opinion 
applicable,  we  are  unable  to  find  any  statutory  authority  per- 
mitting the  county  court  to  relieve  the  collector  from  the  col- 
lection of  penalties  and  interest  on  delinquent  taxes. 

Section  7*  of  Article  VI  of  the  Missouri  Constitution  pro- 
vides for  a county  court  to  manage  all  county  business  "as  pre- 
scribed by  law."  The  appellate  courts  of  this  state,  in  referring 
to  the  power  and  aithority  of  the  county  courts,  have  repeatedly 
held  that  such  bodies  can  only  exercise  such  powers  as  are  ex- 
pressly given  by  statute.  Arbyrd  Compress  Co.  v.  City  of  Arbyrd, 
246  S . W . 2d  104,  109,  Bradford  v.  Phelps  County,  357  Mo.  830,  210 
S.W.2d  996,  999. 

Under  the  above  recognised  rule  and  in  the  absence  of  any 
such  authority  granted  by  law,  we  are  of  the  opinion  that  the 
county  court  does  not  possess  the  power  or  authority  under  the 
circumstances  here  presented  to  relieve  the  collector  from  the 
collection  of  penalties  and  interest  due  on  account  of  delin- 
quent taxes. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  in  the 
absence  of  a showing  that  a tract  of  land  is  not  worth  the  a- 
mount  of  taxes,  interest  and  costs  thereon,  the  county  court 
has  no  authority  tc  relieve  the  county  collector  from  the  col- 
lection of  penalties  and  interest  due  on  account  of  delinquent 
taxes. 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Donal  D.  Guffey. 

Very  truly  yours. 


John  M.  Dalton 
Attorney  General 
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OFFICERS: 

KANSAS  CITY  BOARD  OF 
ELECTION  COMMISSIONERS: 


Subsection  4 of  Section  117.050,  RSMo,  re- 
quires the  Kansas  City  Board  of  Election  Com- 
missioners to  keep  its  office  open  during 
business  hours  of  each  v;eek  day,  excluding 
Sundays  and  legal  holidays.  Board  is  un- 
authorized to  close  Its  office  Saturday 
afternoon  of  each  week. 


January  7,  1957 


Honorable  David  T.  Cavanaugh 
Member,  Board  of  Election  Commissioners 
1331  Looust  Street 
Kansas  City  6,  Missouri 

Dear  Mr.  Cavanaugh: 

This  will  acknowledge  receipt  of  your  recent  opinion  re- 
quest dated  November  26,  1956,  inquiring  as  to  what  constitutes 
business  hours  with  particular  reference  to  Saturdays,  within 
the  meaning  of  Section  117. 050,  subsection  4,  RSMo.  1949. 

In  reply,  we  advised  you  that  we  were  enclosing  a copy  of 
our  opinion  written  to  Honorable  James  0.  Lauderdale,  Probate 
Judge  of  Lafayette  County  on  March  15,  1951*  which  said  opinion 
concluded  that  county  offices  must  be  kept  open  all  day  each 
week  except  Sunday  and  legal  holidays,  and  it  was  believed  to 
fully  answer  the  inquiry.  We  now  are  in  receipt  of  your  more 
recent  letter  acknowledging  receipt  of  said  opinion,  and  note 
you  state  that  since  the  opinion  refers  to  county  offices,  you 
desire  our  opinion  as  to  whether  or  not  the  Board  of  Election 
Commissioners,  would  be  designated  as  state,  county  or  city 
offices  within  the  meaning  of  our  former  opinion  to  Judge 
Lauderdale.  Your  last  opinion  request  reads: 

"As  you  know,  the  Board  of  Election  Com- 
missioners of  Kansas  City,  Missouri  operates 
under  the  provisions  of  Chapter  117,  (Sec- 
tion 117.010  to  Section  117.900  inclusive) 

Election  Laws  of  Missouri.  The  members  of 
the  Board  of  Election  Commissioners  are 
appointed  by  the  Qovemor  pursuant  to  Sec. 

117.050,  and  the  expenses  of  operation  and 
maintenance  of  such  office  of  the  Election 
Commissioners  is  paid  one-naif  by  Jackson 
County,  Missouri  and  one-half  by  Kansas  City, 

Missouri  as  provided  by  Section  117.140. 

By  reason  of  the  peculiar  situation  relative 
to  the  appointment  of  the  commissioners  and 
payment  of  expenses  of  the  Election  Board, 
the  question  arises  as  to  whether  or  not  the 
Board  of  Election  Commissioners  of  Kansas  City, 
Missouri  would  be  designated  as  a 'county  office' 
within  the  meaning  of  the  legal  opinion  hereto- 
fore mentioned. 
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’■We  would  appreciate  it  if  you  would  advise 
us  whether  the  Board  of  Election  Consul ssioners 
of  Kansas  City,  Missouri  would  be  designated 
as  a 'county  office’  within  the  meaning  of  the 
opinion  heretofore  mentioned,  or  whether  it  is 
a 'state  office,'  or  a 'city  office'  of  Kansas 
City,  Missouri." 

It  is  believed  that  while  the  conclusion  reached  in  the  en- 
closed opinion  referred  only  to  county  offices,  that  same  is  not 
confined  to  county  offices  but  is  equally  applicable  to  state  and 
city  offices  and  would  include  that  of  election  commissioners . 

Inasmuch  as  you  desire  an  opinion  referring  only  to  the  elec- 
tion commissioners,  we  shall  be  happy  to  write  one  for  you  on  the 
original  inquiry.  We  assume  that  you  are  more  interested  In  the 
original  questions  posed  than  the  inquiry  as  to  the  Iclnd  of  of- 
fice a commissioner  holds. 

Said  opinion  request  reads  as  follows: 

"With  reference  to  Section  117.050(4),  Elec- 
tion Laws  of  Missouri,  revised  for  1955-56, 
quoted  below,  this  Board  respectfully  requests 
an  opinion  from  you  in  regard  to  said  section. 

'Section  117.050 4.  Such  board  of 

commissioners  shall  maintain  an  office 
sufficient  for  the  purpose  of  such  board, 
which  shall  always  be  kept  open  during 
business  hours  of  every  day,  Sundays  and 
legal  holidays  (other  than  election  days) 
excepted. 1 

"We  would  like  to  have  your  opinion  of  what 
constitutes  'business  hours',  with  particular 
reference  to  Saturdays. 

"At  present,  apparently  in  the  discretion  of 
some  former  board,  our  of floe  is  regularly 
open  from  8:30  a.m.  to  4:30  p.m.  Monday  through 
Friday,  and  from  8:30  a.m.  to  12  noon  on  Satur- 
days . 

"We  will  certainly  appreciate  your  usual  prompt 
attention  and  cooperation  in  this  matter.  1 

Section  117.050,  RSMo.  1949#  refers  to  Boards  of  Election j 
Commissioners  of  cities  having  300,000  but  not  over  700,000  inha- 
bitants and  includes  Kansas  City,  Missouri  in  that  class.  Sub- 
section 4,  thereof,  requires  the  Board  to  keep  an  office  for  the 
purposes  of  the  Board  and  provides  when  it  shall  be  opened  for 

business.  Said  subsection  reads: 
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"4.  Such  board  of  commissioners  shall  main- 
tain an  office  sufficient  for  the  purpose  of 
such  board,  which  shall  always  be  kept  open 
during  business  hours  of  every  day,  Sundays 
and  legal  holidays  (other  than  election  days) 
excepted. " 

The  above  subsection  does  not  state  the  time  when  the  office 
shall  be  opened  nor  when  it  shall  close.  While  it  does  provide 
the  office  shall  be  kept  open  during  business  hours  of  every  day, 
except  those  referred  to,  it  fails  to  define  what  are  business 
hours  within  the  meaning  of  the  subsection.  We  are  unable  to 
find  any  Missouri  statutes  or  appellate  court  decisions  defining 
said  terms,  therefore,  we  must  look  elsewhere  for  a suitable 
definition. 

While  an  exact  definition  was  not  given  which  would  be 
applicable  to  the  facts  involved  in  every  situation,  it  is  be- 
lieved, that  the  one  given  in  the  case  of  Casalduc  v.  Diaz  et  al. 
(C.C.A.  1st  Circuit)  117  Fed.  (2d)  915*  would  be  more  nearly 
applicable  than  any  other  we  have  found  thus  far.  In  that  case 
the  court  construed  a certain  Federal  rule  of  civil  procedure, 
requiring  the  clerk's  office  to  be  open  during  business  hours  of 
every  day  except  3undays  and  legal  holidays  and  at  l.c.  916  the 
Court  said: 

"It  is  contended  that  Rule  41  of  the  District 
Court  providing  that  on  Saturday  the  clerk's 
office  shall  be  kept  open  until  noon  is  in 
conflict  with  Rule  77(c)  of  the  Federal  Rules 
of  Civil  Procedure.  Rule  77(a)  and  (c)  reads: 

• • • * * * 

”'(c)  Clerk's  office  and  Orders  by  Clerk,  The 
clerk's  office  with  the  clerk  or  a deputy  in 
attendance  shall  be  open  during  business  hours 
on  all  days  except  Sundays  and  legal  holidays. 

* • *i 

"The  term  'business  hours'  is  not  defined  in 
the  rule.  In  its  natural  sense,  the  term  means 
those  hours  during  which  persons  in  the  community 
generally  keep  their  places  open  for  the  trans- 
action of  business.  The  long  usage  in  Puerto 
Rico,  as  in  many  other  places,  is  that  business 

hours  on  Saturdays  do  not  extend  to  the  afternoon. 

• « *" 
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It  is  noted  the  court  found  that  according  to  long  usage 
in  Puerto  Rico  and  other  places , business  hours  on  Saturdays  did 
not  include  Saturday  afternoons  and  it  was  the  custom  that  the 
public  did  not  transact  business  on  Saturday  afternoons,  and 
under  the  Pederal  rule,  business  hours  also  did  not  include 
Saturday  afternoons. 

Prom  your  first  letter,  it  appears  that  the  office  of  the 
Board  is  opened  regularly  from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Priday  and  from  8:30  a.m.  to  12:00  noon  on  Saturdays. 
While  there  are  no  statutory  provisions  as  to  what  hours  the 
Board's  office  shall  be  opened  and  closed  each  day,  we  are  not 
advised  if  the  hours  mentioned  are  in  accordance  with  local  cus- 
tom regarding  business  hours,  particularly  Saturday  afternoon. 
However,  we  are  advised  that  the  opening  and  closing  hours  were 
apparently  established  in  the  discretion  of  some  former  Board 
and  that  such  hours  are  being  observed  by  the  Board  at  the  pre- 
sent time. 

In  the  absence  of  any  showing  that  it  is  the  local  custom 
for  business  hours  not  to  include  Saturday  afternoon,  we  cannot 
assume  such  to  be  the  case  and  that  business  hours  on  Saturday 
are  the  same  as  those  on  any  other  day  of  the  week  excluding 
Sundays  and  all  legal  holidays.  We  call  you r attention  to  the 
following  sections  of  the  Revised  Statutes  of  Missouri  1949, 
naming  those  holidays  which  have  been  designated  by  law. 

Sections  10.010,  10.020,10.030,  and  10.050  read  as  follows: 

Sec.  10.010.  The  following  days,  namely: 

The  first  day  of  January,  the  twenty-second 
day  of  February,  the  thirtieth  day  of  May, 
the  fourth  day  of  July,  the  first  Monday  in 
September,  the  eleventh  day  of  November,  any 
general  primary  election  day,  any  general 
state  election  day,  any  thanksgiving  day 
appointed  by  the  President  of  the  United  States 
or  by  the  governor  of  this  state,  and  the  twen- 
ty-fifth of  December,  are  hereby  deolared  and 
established  public  holidays;  and  when  any  of 
such  holidays  falls  upon  Sunday,  the  Monday 
next  following  shall  be  considered  3uch  holi- 
day.” 

"Seo.  10.020.  The  twelfth  day  of  October  of 
the  year  of  our  Lord  1909#  and  the  twelfth  day 
of  October  of  each  year  thereafter,  is  hereby 
declared  a public  holiday,  to  be  known  as 
'Columbus  Day, ' and  the  same  shall  be  recog- 
nized, classed  and  treated  as  other  legal  holi- 
days under  the  laws  of  thiB  state;  provided. 
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that  this  section  shall  not  be  construed 
to  affeot  commercial  paper,  the  making  or 
execution  of  agreements  or  Instruments  In 
writing  or  interfere  with  Judioial  proceed- 
ings. " 

"Sec.  10.030.  The  thirteenth  day  of  April 
of  the  year  1932,  and  the  thirteenth  day  of 
April  of  each  year  thereafter  is  hereby  de- 
clared a public  holiday  to  be  known  as 
'Jefferson  Day, ' and  the  same  shall  be  rec- 
ognized, classed  and  treated  as  other  legal 
holidays  under  the  laws  of  this  state;  pro- 
vided, that  thlB  section  shall  not  be  con- 
strued to  affect  commercial  paper,  the  making 
or  execution  of  agreements  or  instruments  In 
writing,  or  to  interfere  with  Judicial  pro- 
ceedings . " 

"Sec.  10.050.  The  twelfth  day  of  February  of 
the  year  1916,  and  the  twelfth  day  of  February 
of  each  year  thereafter,  is  hereby  declared  a 
public  holiday,  to  be  known  as  'Lincoln  Day, ' 
and  the  same  shall  be  recognized,  classed  and 
treated  as  other  legal  holidays  under  the  laws 
of  this  state;  provided,  that  this  section 
shall  not  be  construed  to  affect  consaercial 
paper,  the  making  or  execution  of  agreements 
or  instruments  in  writing,  or  to  interfere  with 
Judicial  proceedings . " 

It  is  believed  that  the  Kansas  City  Board  of  Election  Com- 
missioners would  be  authorized  to  close  its  office  on  each  of  the 
holidays  named  in  the  foregoing  statutes,  but  slnoe  Saturday,  or 
the  6th  day  of  each  week,  nor  any  part  of  it,  has  not  been  desig- 
nated as  a legal  holiday  by  the  lawmakers  said  Board  should  keep 
its  office  open  all  day  of  each  Saturday.  It  is  further  believed 
that  "business  hours"  within  the  meaning  of  subseotlon  4 of  Sec- 
tion 117.050,  supra,  includes  Saturday  afternoons  and  that  Satur- 
day afternoon  is  also  Included  within  the  business  hours  of  each 
day  for  transacting  business  within  the  Kansas  City  area. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department  that  under 
the  provisions  of  Section  117.050,  subsection  4,  RSWo.  1949,  the 
Kansas  City  Board  of  Election  Commissioners  is  required  to  keep 
their  office  open  during  business  hours  of  each  day  of  the  week, 
excluding  Sundays  and  legal  holidays,  and  that  the  usual  business 
hours  of  the  people  located  within  the  Kansas  City  area  include 
all  day  Saturday  and  the  Board  is  unauthorized  to  close  its  office 
each  Saturday  afternoon. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Paul  H.  Chitwood. 

Yours  very  truly. 


PHC/mw/bi 


JOHN  M.  DALTON 
Attorney  General 


DIVISION  OF  WELFARE: 
LICENSING  MASONIC 
HOME  OF  MISSOURI: 
CHILDREN: 


FILED  j 

{/S' 


There  is  no  duty  or  responsibility  of  the 
State  Division  of  Welfare  to  require  a li- 
cense nor  to  inspect  that  portion  of  the 
Masonic  Home  of  Missouri  devoted  to  the 
caring  for  children,  because  the  Home 
neither  advertises  nor  holds  itself  out  as 
conducting  a boarding  house  or  place  of 
residence  for  children.  


June  21,  1957 


Honorable  Proctor  N.  Carter,  Director 
Division  of  Welfare 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Carter: 


In  your  letter  of  the  twentieth  of  March,  1957,  you 
wrote  us  as  follows: 

"A  question  has  arisen  a3  to  the  duty 
or  responsibility  of  the  State  Divi- 
sion of  Welfare  to  license  and  inspect 
that  portion  of  the  Masonic  Home  in  St. 

Loui3,  City,  Missouri, that  is  devoted 
to  caring  for  children  under  the  pro- 
visions of  Chapter  210,  Laws  of  Missouri 
1955. 

"It  is  my  understanding  that  approxi- 
mately thirty  children  are  cared  for  in 
the  Masonic  Home  in  St.  Louis  who  are 
unattended  by  parent  or  legally  ap- 
pointed guardian. 

"We  would  appreciate  receiving  an  opinion 
from  you  as  to  whether  or  not  that  por- 
tion of  the  Masonic  Home  devoted  to  the 
care  of  children  should  be  licensed  as  a 
boarding  home  for  children  under  the  pro- 
visions of  Chapter  210,  supra." 

You  will  recall  that  on  the  twenty-second  of  March  we 
wrote  you  that  we  were  going  to  meet  with  the  Board  at  the 
Masonic  Home  and  get  the  facts  regarding  the  Home  as  they 
pertain  to  the  children  before  attempting  to  answer  your 
request.  This,  of  course,  wa3  necessary  in  view  of  the  fact 
that  neither  your  division  nor  our  department  had  any  facts 
upon  which  an  opinion  could  be  based. 
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The  Masonic  Home  for  Missouri  has  been  set  up  as  a sepa- 
rate corporation  for  the  management  of  the  Home.  It  is,  of 
course,  a nonprofit  corporation.  There  is  no  charge  against 
any  parent  or  guardian.  In  one  or  two  cases  voluntary  con- 
tributions are  made  or  have  been  made  by  a parent  or  guardian. 
The  Home  was  established  for  a home  for  the  Masons  of  Missouri 
or  for  their  widows  or  other  dependents.  The  admission  of 
children  whose  fathers  are  not  or  were  not  Masons  has  been  ap- 
proved in  some  instances. 

Neither  the  Horae  nor  the  local  lodge  guarantees  anyone 
the  right  to  apply  for  admission.  The  admission  of  a child 
to  the  Home  can  only  be  had  upon  the  petition  of  some  lodge 
who  feels  a responsibility  to  help  some  individual  or  some 
child.  The  Horae  acts  for  the  Lodge  in  the  care  of  the  guests 
of  the  Home.  Some  lodges  take  care  of  charity  cases  at  home 
and  some  request  help  at  the  Masonic  Home. 

The  local  lodge,  at  its  request,  can  take  a child  from 
the  Home  at  any  time  it  deems  proper.  In  one  or  two  instances 
the  superintendent  of  the  Horae  has  been  the  guardian  of  a child. 

The  Masonic  Home  does  not  and,  of  course,  lawfully  cannot, 
let  out  or  attempt  to  let  out  a child  to  foster  parents  or  for 
adoption.  The  Masonic  Horae  furnishes  the  facilities,  super- 
visory staff,  and  all  things  necessary  for  the  physical,  moral, 
mental  and  spiritual  growth  of  the  child,  and  to  a33ist  the 
local  lodges  properly  in  taking  care  of  their  charity  cases, 
for  which  they  are  not  equipped.  No  one,  Mason  or  non -Mason, 
can  petition  the  Home  directly  for  admission.  The  Home  will 
not  assure  any  local  lodge  that  they  will  take  all  or  any  par- 
ticular person,  adult  or  child. 

Section  210.201,  RSKo,  Cumulative  Supplement  1955,  de- 
fines "Boarding  home  for  children"  as  follows: 

"(1)  ’Boarding  home  for  children*  shall  be 
held  to  mean  a house  or  other  place  conduct- 
ed or  maintained  by  any  person  who  advertises 
or  holds  himself  out  as  conducting,  for  com- 
pensation or  otherwise,  a boarding  house  or 
place  of  residence  for  one  or  more  children 
who  are  unattended  by  parent  or  legally  ap- 
pointed guardian,  except  day  care  homes  or 
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day  nurseries  as  defined  in  sections 
210.201  to  210. 245- w 

Of  course,  in  the  present  instance,  there  is  positively 
no  advertising  by  the  Horae  under  any  definition  of  that  word. 

The  words  "holds  hiraself  out"  or  similar  words  or  phrases 
such  as  "holds  itself  out,"  "holds  out,"  "holding  out,"  have 
quite  often  been  used  in  statutory  provisions  pertaining  to 
licenses  in  various  fields  or  professions. 

In  the  case  of  People  v.  Hubbard,  145  N.E.  93,  there  was 
an  Interpretation  of  what  was  meant  by  holding  one’s  self  out 
as  an  attorney.  In  that  particular  case  the  person  involved 
told  individuals  that  he  was  authorized  to  represent  them  in 
court;  did  inform  them  that  he  wa3  admitted  to  practice  and 
did  represent  individuals  for  hire.  Of  course,  it  was  held 
that  he  "held  himself  out." 

In  the  case  of  State  v.  Snow,  S Pac.  697,  it  was  held 
that  when  a man,  by  language  and  conduct,  leads  the  world  to 
believe  that  he  and  a woman  were  living  and  associating  them- 
selves together  as  husband  and  wife,  that  he  was  "holding 
himself  out"  as  the  husband  because  by  his  acta  he  led  others 
to  rely  on  and  to  believe  that  he  wa3  the  husband. 

In  the  case  of  Commonwealth  v.  D03S,  a Virginia  case, 

167  3.E.  371,  it  was  held  that  holding  one’s  self  out  connotes 
a certain  continuity  of  purpose. 

In  a Washington  case.  State  v.  Kelsey,  2$3  Pac.  2d  9$2, 
it  was  stated  that  a person  holds  himself  out  as  a physician 
when  he  leads  others  to  believe  that  he  can  lawfully  engage 
in  such  practice. 

It  has  been  held.  People  v.  ltfolin,  2 Pac.  2d  60  (Cal.), 
that  "holds  out  for  3ale"  means  "offers  for  sale." 

In  Vincent  v.  The  United  States,  5$  Atl.  2d  $29,  the 
question  is  answered  as  to  what  is  meant  by  the  term  "holds 
itself  out,"  as  that  term  is  applied  to  a common  carrier. 

The  court  there  held  that  the  words  clearly  imply  that  the 
carrier  in  some  way  makes  known  to  its  prospective  patrons 
that  its  services  are  available.  The  court  pointed  out  that 
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this  night  be  nade  known  in  various  ways  but,  however  it  is 
made  known,  the  essential  thing  is  that  there  shall  be  a pub- 
lic offering  of  the  service  or,  in  other  words,  a communica- 
tion of  the  fact  that  service  is  available  to  those  who  nay 
wish  to  use  it. 

It  is  quite  clear  fron  the  various  court  interpretations 
of  the  words  "hold3  itself  out"  that  the  Home  in  question  in 
no  way  whatsoever  meets  the  standards  the  courts  have  used  in 
interpreting  that  phrase.  The  Hone  definitely  does  not  hold 
itself  out  to  the  public;  it  doe3  not  hold  itself  out  even  to 
the  members  of  the  Masonic  fraternity;  it  does  not  hold  itself 
out  as  a business;  it  does  not  hold  itself  out  as  being  in  an 
occupation . 

Fron  a reading  of  Chapter  210  of  our  statutes  it  is  quite 
clear  that  the  legislature  intended  to  direct  the  requirements 
and  standards  therein  set  forth  toward  those  who  are  in  the 
business  or  follow  the  occupation,  so  to  speak,  of  conducting  a 
"boarding  hone  for  children,"  or  "day  care  homos,"  or  "day 
nurseries,"  or  "child  placing  agencies." 


CONCLUSION 


From  the  foregoing  facts  and  law  it  is  our  opinion  that 
the  Masonic  Home  of  Missouri  doe3  not  come  within  the  provi- 
sions of  Chapter  210,  Cumulative  Supplement  1955*  and  that  there 
is  no  duty  or  responsibility  of  the  State  Division  of  Welfare  to 
license  or  inspect  that  portion  of  the  Masonic  Home  of  Missouri 
devoted  to  the  care  of  children. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Russell  S.  Noblet. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 


RSKtlc 


AID  TO  DEPENDENT 
CHILDREN: 

HOUSE  BILL  IIO.  69: 


It  is  the  duty  of  the  Division  of  Welfare  to  pay  Aid 
to  Dependent  Children  benefits  to  children  lo  and  17 
years  of  age,  who  otherwise  qualify  for  such  benefit, 
on  and  after  August  29,  1257. 


July  17,  1957 


Honorable  Proctor  N.  Carter 
Director 

Division  of  Welfare 
Jefferson  City,  Missouri 

Dear  Mr,  Carter: 

Your  recent  request  for  an  official  opinion  reads: 

"House  Bill  69,  as  enacted  by  the  69th 
General  Assembly  and  approved  by  the 
Governor,  repeals  and  re-enacts  Section 
208.040,  MRS  Cum.  Supp . 1955.  Provision 
is  made  in  this  law  for  Aid  to  Dependent 
Children  benefits  to  be  paid  on  behalf  of 
a dependent  child  who  is  under  the  age  of 
18  years,  under  certain  conditions.  The 
maximum  age  in  the  repealed  statute  was 
under  16  years. 

'Appropriations  made  by  the  69th  General 
Assembly  for  paying  Aid  to  Dependent  Chil- 
dren benefits  was  $5*745,000.  ( House  Bill 

243,  Section  6.170).  This  appropriation 
was  based  on  the  estimated  number  of  Aid  to 
Dependent  Children  recipients  tinder  16  years 
and  did  not  take  into  account  the  paying  of 
benefits  to  children  16  and  17  years  of  age. 

Due  to  the  fact  House  Bill  69  was  passed  on 
May  30,  a supplemental  appropriation  to  cover 
benefit  payments  to  this  new  group  was  not 
made . 

"In  view  of  the  above  and  foregoing,  I would 
appreciate  receiving  an  opinion  from  you  as 
to  whether  or  not  it  is  the  duty  of  the  Divi- 
sion of  Welfare  to  pay  Aid  to  Dependent  Chil- 
dren benefits  to  children  16  and  17  years  of 
age,  who  otherwise  qualify  for  such  benefits, 
when  House  Bill  69  becomes  effective." 

You  correctly  state  that  House  Bill  Ho.  69  of  the  69th 
General  Assembly  repeals  3ectlon  208.040,  Missouri  Revised 
Statutes  Cumulative  Supplement  1955*  which  fixed  the  age  at 
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which  benefits  were  to  be  paid  to  dependent  children,  who  met 
certain  quallfl cations,  at  under  16  years,  and  that  it  re-enacts 
Section  208.040  and  fixes  that  age  at  under  the  age  of  18  years, 
subject  to  certain  conditions  set  forth  in  the  Bill.  That  is  to 
say  that  the  bill  simply  changes  the  age  of eligibility  from  un- 
der the  age  of  16  to  under  the  age  of  18.  This  Bill  becomes  ef- 
fective on  August  29*  1987* 

You  also  correctly  stated  that  the  appropriation  for  Aid  to 
Dependent  Children  (House  Bill  243,  69th  general  assembly,  page 
16,  line  9)  1®  $5,745, 000. 00. 

Your  question  is  whether  it  Is  the  duty  of  the  Division  of 
Welfare  to  pay  Aid  to  Dependent  Children  benefits  to  children  16 
and  17  years  of  age,  who  otherwise  qualify  for  such  benefits, 
when  House  Bill  No.  69  becomes  effective. 

It  would  appear  to  us  that  the  answer  to  this  Is  in  the  af- 
firmative. House  Bill  No.  69  unqualifiedly  and  unreservedly  in- 
cludes children  of  this  age  group  as  being  eligible  for  these 
benefits.  The  appropriation  bill,  of  course,  simply  appropriates 
a gross  sum  of  money  for  Aid  to  Dependent  Children.  It  would 
seem  to  us  that  there  could  be  no  question  but  what  the  new  age 
group  is  to  receive  the  benefits. 

C0NCL03I0N 

It  is  the  opinion  of  this  department  that  it  is  the  duty 
of  the  Division  of  Welfare  to  pay  Aid  to  Dependent  Children  bene- 
fits to  children  16  and  17  years  of  age,  who  otherwise  qualify 
for  such  benefits,  on  and  after  August  29,  1957* 

The  foregoing  opinion,  which  is  hereby  approved,  was  pre- 
pared by  Assistant  Attorney  General  Hugh  P.  Williamson. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 

By 


HPW/bi 


Robert  R.  Welbom 
Assistant  Attorney  General 


INMATES  OF  THE  PENITENTIARY:  Labor  of  Inmates  of  the  Missouri  State 
STATE  PARKS:  Penitentiary  may  be  used  in  improving 

LABOR  OF  INMATES:  the  parks  belonging  to  this  state. 


FILED 

IS 


October  15,  1557 


Honorable  James  D.  Carter 
Director 

Department  of  Corrections 
Jefferson  City,  Missouri 

Dear  Colonel  Carter: 

This  will  acknowledge  receipt  of  your  opinion  request  of 
September  12,  1957*  which  reads  as  follows: 

"The  Department  of  Corrections  is  very  de- 
sirous for  an  opinion  on  whether  or  not  in- 
mates of  the  Missouri  State  Penitentiary  can 
be  used  in  conjunction  with  State  Park  work. 

"The  nature  of  this  work  would  be  clearing 
underbrush,  building  fences  and  any  other 
labor  required  to  beautify  our  State  parks. 

We  are  contemplating  a camp  setup  to  house 
Inmates  and  they  will  be  used  in  improving 
and  beautifying  State  owned  property  only. 

"Section  22  of  House  Bill  377  grants  this 
permission  to  the  Department;  also,  the 
Revised  Statutes  of  1955#  Section  216.335 
permits  the  Department  to  employ  Inmates 
for  this  type  project. 

"It  is  respectfully  requested  that  a legal 
opinion  be  sent  to  this  offiae  so  that  we 
may  lay  the  groundwork  and  proceed  with  our 
project. " 

The  question  arises  in  view  of  the  provisions  contained  in 
Section  216.335,  RSMo  Cum.  Supp.  1955.  Section  22,  House  Bill 
No.  377*  68th  General  Assembly,  is  the  same  as  the  statute 
(Section  216.335,  supra)  referred  to,  and  reads  as  follows: 
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"The  division  may  use  the  labor  of  Inmates 
not  otherwise  employed  on  improving  any  of 
the  public  grounds  belonging  to  the  State, 
in  securing  supplies  for  the  institution, 
for  the  protection  of  state  property  from 
changes,  or  washes  in  the  Missouri  River, 
or  for  any  other  reasonable  purposes  that 
the  division  deems  advisable . " 

In  paraphrasing  the  quoted  section,  it  is  clear  that  the 
labor  of  Inmates  may  be  used  in  improving  any  of  the  public 
grounds  belonging  to  the  State.  Since  the  question  here  is 
whether  or  not  the  labor  of  inmates  may  be  used  with  respect 
to  State  parks,  the  question  arises  as  to  whether  or  not  State 
parks  are  Included  within  the  term  "public  grounds  belonging 
to  the  state."  No  cases  from  this  State  have  been  found  where 
a question  has  arisen  in  connection  with  parks  under  a statute 
providing  for  certain  duties  and/or  liabilities  in  connection 
with  public  grounds  belonging  to  the  State  or  a municipality. 

In  other  words,  no  cases  from  this  State  have  been  found  where 
the  term  "public  grounds"  has  been  interpreted  in  connection 
with  State  parks.  However,  there  are  several  cases  on  this 
subject  decided  in  other  jurisdictions.  In  all  of  the  cases 
found,  the  courts  have  construed  the  term  "public  grounds"  to 
include  parks.  In  one  case,  City  of  Cleveland  v.  Ferrando, 

150  N.E.  747*  114  O.St.  20/,  there  was  a statute  imposing  a 
duty  upon  municipalities  to  keep  the  public  grounds  free  from 
nuisance.  The  question  arose  in  that  case  as  to  whether  or 
not  a park  owned  and  controlled  by  the  city  came  within  the 
meaning  of  the  term  "public  grounds"  as  used  in  the  statute 
there  involved.  The  court  held  that  it  did.  For  the  same  re- 
sult, see  Gaines  v.  Village  of  Wyoming,  72  N.E. 2d  369,  147  O.St. 
491;  Oottesman  v.  City  of  Cleveland,  52  N.E. 2d  644,  142  0.  St. 
410;  King  v.  Sheppard,  Tex.  Civ.  App.,  157  S.W.2d  682;  Lloyd  v. 
City  of  Great  Falls,  06  P.2d  395*  107  Mont.  442.  As  afore- 
mentioned, in  none  of  the  cases  where  the  term  "public  grounds" 
has  been  construed  has  there  been  an  exclusion  of  parks  from 
the  meaning  of  said  term. 

The  only  remaining  question  is  whether  or  not  the  statute 
is  to  be  Interpreted  literally.  We  believe  in  this  case  that 
it  is  to  be  so  construed.  In  the  case  of  State  v.  Sestric,  216 
S.W.  2d  152,  l.c.  154  the  court  stated  that: 

"*  * s Where  statutes  are  plain,  unambiguous 
and  simple,  there  is  no  room  for  'construction' 
and  they  must  be  applied  by  the  courts  as  they 
are  written  by  the  legislature.  * * *" 
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Also  In  this  connection,  see  the  case  of  State  ex  rel. 
Cobb  v.  Thompson,  5 S.W.2d  57  > In  which  the  court  stated  the 
rule  to  be  as  follows,  l.c.  59: 

"'A  statute  Is  not  to  be  read  as  If  open 
to  construction  as  a matter  of  course.  It 
Is  only  In  the  case  of  ambiguous  statutes 
of  uncertain  meaning  that  the  rules  of  con- 
struction can  have  any  application.  Where 
the  language  of  a statute  Is  plain  and  un- 
ambiguous and  its  meaning  clear  and  unmis- 
takable, there  is  no  room  for  construction, 
and  the  courts  are  not  permitted  to  search 
for  its  meaning  beyond  the  statute  itself."1 
(Citations  omitted) 

In  view  of  the  above  quoted  rule,  we  believe  that  the 
section  in  question  is  not  open  for  construction  and  that  the 
same  is  to  be  interpreted  literally,  as  written. 

In  view  of  the  foregoing,  it  is  concluded  that  the  term 
"public  grounds  belonging  to  this  state"  includes  within  its 
meaning  State  parks  and  that  labor  of  inmates  may  be  used  in 
improving  the  same. 


CONCLUSION 


It  Is,  therefore,  the  conclusion  of  this  office  that  labor 
of  the  inmates  of  the  Missouri  State  Penitentiary  may  be  used 
In  improving  the  parks  belonging  to  this  State. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Harold  L.  Henry. 


Very  truly  sours. 


HLH.hw 


John  M.  Dalton 
Attorney  General 


units: 

ELECTION: 

COSTS: 


held  on  the  same  day  as  township  elections; 
notice  of  the  health  unit  election  would  be 
necessary  as  set  forth  in  the  statute.  Section 
205.010,RSMo  Cum. Supp. 1955 ; county  would  bear 
the  expense  of  the  election;  county  and  town- 
ships in  the  county  would  not  share  this  elec- 
tion  expense. 


February  7,  1957 


Honorable  Don  Chapman,  Jr. 
Prosecuting  Attorney 
Livingston  County 
Chillicothe,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads 
as  follows: 

"A  county  wide  election  to  vote  on  a 
County  Health  Unit,  under  205.010  Mis- 
souri Revised  Statutes,  is  contemplated 
in  March  here  in  Livingston  County. 

"The  County  Court  wishes  to  have  this 
election  on  the  same  day  that  all  town- 
ship elections  in  Livingston  County  are 
scheduled.  This  raises  these  questions: 

"(a)  Would  the  Health  Unit  Election  be 
valid  if  held  on  the  3ame  day  with  the 
township  elections? 

"(b)  Would  notice  of  the  Health  Unit 
Election  be  necessary  as  stated  under 
the  statute? 

"(c)  Who  would  have  to  bear  the  expense 
of  this  election? 

" (d)  Could  the  county  and  the  townships 
share  this  election  expense? 

"Please  send  me  your  opinion  on  these 
matters." 

In  reference  to  your  first  and  second  (a),  (be)  ques- 
tions, we  direct  attention  to  Section  205. Q10,  RSMo  Cumu- 
lative Supplement  1955,  which  reads: 


Honorable  Don  Chapman,  Jr 


"Any  county,  subject  to  the  provisions 
of  the  constitution  of  the  state  of 
Missouri,  nay  establish,  maintain,  man- 
age and  operate  a public  health  center 
in  the  following  manner;  Whenever  the 
county  court  shall  be  presented  with  a 
petition  signed  by  at  least  ten  per 
cent  or  more  of  the  qualified  voters  of 
the  county,  as  determined  by  the  number 
of  votes  cast  for  governor  at  the  pre- 
ceding general  election,  asking  that  an 
annual  tax  not  in  excess  of  ten  cents 
on  each  one  hundred  dollars  of  the  as- 
sessed valuation  of  property  in  the 
county,  be  levied  for  the  establishment, 
maintenance,  management  and  operation 
of  a county  health  center  and  the  main- 
tenance of  the  personnel  required  for 
operation  of  the  health  center,  the 
county  court  shall  submit  the  question 
to  the  qualified  voters  of  the  county 
at  the  next  general  election  to  be  held 
in  the  countv  or  at  a special  election 
called  for  the  purpose,  the  county 
clerk  giving  notice,  published  once  each 
week  for  two  consecutive  weeks  prior 
to  such  election  date,  in  one  or  more 
newspapers  published  in  the  county,  if 
any  such  be  published,  and  if  not  so 
published,  by  posting  written  or  print- 
ed notices  in  each  township  of  the  coun- 
ty, fourteen  days  prior  to  the  election 
date,  which  notices  shall  include  the 
text  of  the  petition  and  state  the  rate 
of  tax  to  be  levied  annually  thereafter 
upon  the  assessed  property  of  the  county." 

It  will  be  noted  that  this  section  states  that  "the 
county  court  shall  submit  the  question  (of  whether  there 
shall  be  a county  health  center)  to  the  qualified  voters 
of  the  county  at  the  next  general  election  to  be  held  in 
the  county  or  at  a special  election  called  for  the  pur- 
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pose  ..."  In  view  of  the  above,  it  is  made  perfectly 
clear  that  the  vote  upon  a county  health  center  may  be 
held  at  the  same  time  as  another  election,  to  wit,  a gene- 
ral election.  It  therefore  follows  that  the  county  court 
could  call  for  a special  election  upon  the  county  health 
center,  which  election  should  be  held  at  the  same  time  as 
the  township  elections,  the  point  being  that  it  is  not  repug- 
nant to  the  law  for  the  special  health  center  election  to  be 
held  at  the  same  time  as  another  election.  This  being  true, 
it  follows  that  the  answer  to  your  first  (a)  question  is  in 
the  affirmative. 

The  statute  (205.010,  supra,)  provides  the  manner  in 
which  notice  shall  bo  given  of  the  county  health  center 
election.  We  do  not  believe  that  the  fact  that  it  is  held 
upon  the  day  of  another  election  would  have  any  effect 
upon  the  notice  provided  in  the  above  section,  and  it  there- 
fore follows  that  the  answer  to  your  second  (b)  question  is 
likewise  in  the  affirmative. 

In  regard  to  your  third  (c)  and  fourth  (d)  questions, 
we  direct  your  attention  to  an  opinion,  a copy  of  which  is 
enclosed,  rendered  by  this  department  on  April  25,  1953,  to 
Harry  C.  Watkins,  Clerk  of  the  County  Court  of  Scott  County, 
Missouri.  You  will  note  that  this  opinion  holds  that  the 
county  is  liable  for  the  expenses  of  holding  an  election  at 
which  county  health  center  trustees  are  elected.  Since  this 
is  a county  election  and  not  a township  election  we  believe 
that  the  same  plan  would  apply,  and  that  the  county  is  li- 
able for  the  expense  of  holding  the  election  which  is  pro- 
vided for  under  Section  205.010,  supra.  The  answer  to  your 
third  (c)  question,  therefore,  is  the  county  in  which  the 
election  is  held. 

Since  there  is  no  statute  authorizing  the  townships 
to  share  the  election  expense  with  the  county  in  elec- 
tions to  vote  on  the  establishment  of  a public  health 
center,  we  are  of  the  opinion  that  the  answer  to  your 
question  (d)  is  in  the  negative. 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  a county 
health  unit  election  would  be  valid  if  held  on  the  same 
day  as  township  e lections;  that  notice  of  the  health 
unit  election  would  be  necessary  as  set  forth  in  the  stat- 
ute, Section  205.010,  RSKo  Cumulative  Supplement  1955; 
that  the  county  would  bear  the  expenses  of  the  election; 
that  the  county  and  the  townships  in  the  county  would  not 
share  this  election  expense. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  tny  assistant,  Hugh  P.  Williamson. 


Very  truly  yours, 


John  K.  Dalton 
Attorney  General 
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SALES  TAX: 
RECORDS: 


A record  of  all  sales  tax  returns  made  to  the  de- 
partment of  reve  ust  be  kept;  no  authority  ex- 
's for  destroying  these  records  . . 

records  nay  be  preserved  by  microfilming  or  photo- 
graphing, and  when  such  records  are  reproduced  in 
this  manner  the  original  record  may  be  destroyed. 


February  27,  1957 


Mr.  L.  M.  Chi swell.  Supervisor 
Sales  Tax  Division,  Department  of  Revenue 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads 
as  follows: 


"It  is  respectfully  requested  that 
this  department  be  provided  with 
an  official  opinion  from  your  of- 
fice with  relation  to  the  follow- 
ing questions: 

"First.  For  what  period  i3  the  Sale3 
Tax  Division  of  the  Department  of 
Revenue  required  by  Statute  to  pre- 
serve and  keep  on  file  the  sales  tax 
returns  submitted  to  the  department 
by  taxpayers. 

"Second.  Is  the  department  authorized 
by  Statute  to  microfilm  the  sales  tax 
returns  and  subsequently  destroy  the 
originals  prior  to  the  close  of  the 
period  during  which  the  department  is 
required  to  preserve  and  keep  such 
returns . 

"It  has  been  the  policy  of  the  depart- 
ment in  the  past  to  retain  in  our  files 
all  returns  submitted  for  the  past  four 
previous  years,  plus  returns  submitted 
for  the  current  year,  making  five  years 
in  all." 


Mr.  L.  M.  Chiswell 


Chapter  144,  RSKo  1949,  is  the  law  of  Missouri  relat 
ing  to  sales  tax.  Section  144.310  of  that  chapter  reads: 

"The  director  of  revenue  shall  keep 
a record  of  every  tax,  interest  and 
penalty  imposed  or  paid  under  this 
chapter.  (11434  A.L.  1941,  p.  69# , 

A.L.  1943  p.1012,  A.L.  1945  p.1865)." 

We  are  unable  to  find  anywhere  in  the  sales  tax  law 
any  authorization  for  the  destruction,  at  any  time,  of 
sales  tax  returns.  The  above  is  a particular  statute  re- 
lating to  a specific  phase  of  state  government  activity 
and  would  take  precedence  over  any  general  law  relating 
to  public  records.  We  do  believe  that  such  3ale3  tax  re- 
turns may  be  preserved  in  the  manner  3et  forth  in  Section 
109.120,  RSKo  1949,  which  reads: 

"The  head  of  any  business,  industry, 
profession,  occupation  or  calling,  or 
the  head  of  any  state,  county  or  muni- 
cipal department,  commission,  bureau 
or  board  may  cause  any  or  all  records 
kept  by  such  official,  department,  com- 
mission, bureau,  board  or  business  to 
be  photographed,  microphotographed, 
photostated  cr  reproduced  on  film. 

Such  film  or  reproducing  material  shall 
be  of  durable  material  and  the  device 
used  to  reproduce  such  records  on  such 
film  or  material  shall  be  such  as  to 
accurately  reproduce  and  perpetuate 
the  original  records  in  all  details. 

(L.1945  p.1427, §5  1,3,  A. 1949  H.B. 

204#)." 

Also,  Section  109.130,  RSKo  1949,  reads: 

"Such  photostatic  copy,  photograph, 
micropnotograph  and  photographic 
film  of  the  original  records  shall 
be  deemed  to  be  an  original  record 
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for  all  purposes,  and  shall  be  admis- 
sible in  evidence  in  all  courts  or 
administrative  agencies.  A facsimile, 
exemplification  or  certified  copy 
thereof,  shall,  for  all  purposes  re- 
cited in  section  109.120  to  109.140, 
be  deemed  to  be  a transcript,  exempli- 
fication or  certified  copy  of  the 
original.  (L.1945  p.1427  $ 2)." 

Also,  Section  109.140,  RSMo  1949,  reads: 

"Whenever  such  photostatic  copies, 
photographs,  raicrophotographs  or 
reproductions  on  film  shall  be  placed 
in  conveniently  accessible  files  and 
provisions  made  for  preserving,  exam- 
ining and  using  same,  the  said  head 
of  a state  department,  commission,  bu- 
reau or  board,  county  office  or  depart- 
ment, city  office  or  department  may 
certify  those  facts  to  the  governor,  or 
to  the  county  court  or  to  the  mayor  of 
a municipality,  respectively,  according 
to  their  status  as  subdivisions  of  gov- 
ernment, who  shall  have  the  power  to 
authorize  the  disposal,  archival  storage 
or  destruction  of  the  records  or  papers 
from  which  such  photographic  copies 
were  made.  (L.1945  p.1427  § 4,  A.  1949 
H.B.  2043)." 

On  May  25,  1956,  this  department  rendered  an  opinion 
to  James  L.  Paul,  Prosecuting  Attorney  of  McDonald  County 
a copy  of  which  opinion  is  enclosed.  We  send  you  this  op 
inion  because  it  states  the  general  rule  regarding  the 
destruction  of  public  records. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a record 
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mu3t  be  kept  of  all  sales  tax  returns  made  to  the  depart- 
ment of  revenue  of  the  State  of  Missouri,  and  that  no  au- 
thority exists  for  destroying  these  records  at  any  time. 

It  is  the  further  opinion  of  this  department  that  such  re- 
cords may  be  preserved  by  microfilming  or  photographing, 
and  that  when  such  records  are  reproduced  in  this  manner 
that  the  original  record  may  be  destroyed. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 
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TAXES: 

TAXATION : 

TRUST  ESTATES: 

WILLS: 

COLLECTOR  OP  TAXES: 
EXEMPTION  FROM  TAXES: 
EXECUTOR  AND  ADMINISTRATOR: 


Executor  has  duty  of  paying  taxes  assessed 
and  levied  against  property  for  1956, 
wherein  testatrix  dies  before  said  taxes 
are  paid,  and  wherein  she  leaves  her  prop- 
erty for  charitable  purposes.  Collector 
may  collect  taxes  if  executor  does  not  pay 
them. 


March  27,  1957 


Honorable  Don  Chapman,  Jr. 

Prosecuting  Attorney 
Livingston  County 
Chillicothe,  Missouri 

Dear  Mr.  Chapman: 

This  is  in  answer  to  your  request  for  an  official  opinion 
from  this  office  which  reads  as  follows* 


"A  question  has  arisen  here  as  to  whether  or 
not  City  and  School  taxes  assessed  for  the 
year  1956  on  the  real  and  personal  property 
of  Minnie  B.  Hedrick,  deceased,  is  collect- 
ible. 


"Minnie  B.  Hedrick  died  on  November  6,  1956, 
a resident  of  Chillicothe,  Livingston  County, 
Missouri. 


"Pursuant  to  the  provisions  of  her  last  will 
and  testament,  which  has  been  admitted  to  pro- 
bate in  the  Probate  Court  of  Livingston  County, 
Missouri,  all  of  the  property,  real  and  per- 
sonal, in  said  estate,  with  the  exception  of  a 
bequest  to  a church  and  two  specific  bequests 
made  therein,  is  devised  and  bequeathed  to  the 
First  National  Bank  of  Kansas  City,  in  trust, 
for  the  use  and  benefit  of  the  Chillicothe 
Hospital  and  charitable  and  indigent  patients 
who  are  residents  of  Chillicothe  and  Living- 
ston County . 

"The  Chillicothe  Hospital  is  owned  and  operated 
by  the  City  of  Chillicothe,  Missouri,  and  it 
appears  that  under  the  provisions  of  the  will 
of  Mrs.  Hedrick,  the  property  of  the  trust  i3 
to  assist  financially  the  Chillicothe  Hospital, 
and  thus  the  City  of  Chillicothe  is  the  equit- 
able beneficiary  of  the  trust. 


Honorable  Don  Chapman,  Jr 


"1  wish  you  would  give  your  offlol&l  opinion 
as  to  whether  or  not  the  taxes  assessed  by 
the  City  of  Chlllloothe  for  the  year  1956  on 
the  real  property,  situate  In  the  City  of 
Chlllloothe,  the  legal  title  of  which  Is  now 
In  the  Plrst  National  Bank,  as  trustee,  and  the 
personal  property,  the  title  to  which  is  now  In 
the  executor  of  the  estate  and  which  will  even* 
tually  be  transferred  to  the  trustee  or  the  pro- 
ceeds thereof  be  paid  to  the  trustee,  can  now 
be  legally  collected  from  the  trustee  or  the 
executor  of  the  estate  of  Minnie  B.  Hedrick.” 

On  January  1,  1936,  Mrs.  Minnie  B.  Hedrick  was  the  owner 
of  real  and  personal  property  located  within  Chlllloothe,  Liv- 
ingston County,  Missouri,  and  Livingston  County  without  Chllll- 
oothe. Section  137 *075*  RSMo  19^9*  provides  that  every  person 
owning  or  holding  such  property  on  the  first  day  of  January, 
Including  all  such  property  purchased  on  that  day,  shall  be  li- 
able for  the  taxes  thereon  during  the  same  calendar  year.  Thus, 
the  first  day  of  January  is  the  cruolal  date.  Section  137 .085, 
RSMo  1949,  provides,  among  other  things,  that  there  shall  be  a 
lien  on  the  land  for  taxes  assessed  and  levied  in  favor  of  the 
state,  and  provides  for  the  enforcement  of  that  tax  lien  on  the 
land.  The  other  method.  In  which  taxes  against  realty  may  be 
collected  in  Missouri,  is  by  distraint  of  the  personalty  of  the 
taxpayer  owing  the  tax  on  the  realty.  This  Is  authorised  by 
Section  139.120,  RSMo  1949.  Section  140.730,  RSMo  1949,  provides, 
among  other  things,  that  taxes  assessed  and  levied  on  personal 
property  shall  constitute  a debt  for  which  a personal  Judgment 
may  be  recovered  against  the  taxpayer  for  failure  to  pay  the 
taxes.  See  In  re  Life  Abs *n.  of  America,  12  Mo.  App.  40,  49, 
wherein  the  Court  said: 

"*  * • The  right  thus  given  to  distrain  per- 
sonal property  for  'all  taxes, ' as  well  be- 
fore as  after  they  have  become  delinquent, 
shows  that  all  taxes  are  personal  charges 
against  the  owner  of  the  property  In  respect 
of  which  they  are  levied.  * • *. 

(Emphasis  ours.) 

Prom  your  letter,  it  appears  that  on  November  6,  1956,  the 
date  of  Mrs.  Hedrick's  death,  taxes  had  been  assessed  and  levied 
against  the  real  and  personal  property  of  Mrs.  Hedrick,  but  that 
they  had  not  been  paid.  Prom  the  foregoing,  the  result  Is  that 
on  November  6,  1936,  Mrs.  Hedrick  was  personally  liable  for  these 
taxes.  However,  on  that  date,  she  died  testate.  The  problem  now 
becomes  one  of  whether  or  not  these  taxes  oan  be  collected. 
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Mrs.  Hedrick's  will  directed  that  all  her  just  debts  be 
paid;  it  left  $1,000.00  to  a church;  It  left  600  shares  of 
stock  (a  specific  bequest)  in  trust  for  two  named  beneficiaries; 
and  finally,  it  gave  all  the  rest,  residue  and  remainder  of  her 
estate,  real,  personal  and  mixed,  to  a trustee,  "to  be  held, 
adninlstered  and  distributed  as  a charitable  trust  upon  the  fol- 
lowing terms  and  conditions.''  It  provided  the  trustees  should 
adtainister  the  trust  estate  and  pay  over  the  Income  to  "The 
Hedrick  Foundation"  when  needed  and  requested  by  said  founda- 
tion for  any  one  or  more  of  the  following  purposes:  (1)  to  pay 
the  hospital  expenses  of  those  indigent  persons  within  the  coun- 
ty who  received  aid  from  the  Chillicothe  City  Hospital,  which  is 
owned  by  said  city;  (2)  to  pay  the  expenses  of  operating  and 
maintaining  said  Foundation;  and  (3)  if  the  City  so  desired,  to 
pay  for  a new  hospital  or  an  addition  to  the  hospital  or  a new 
nurses'  home.  The  will  provided  for  remainders  over  if  the  City 
of  Chillicothe  ever  ceased  to  own  the  hospital. 

Ihus,  when  Mrs.  Hedrick  died  testate,  the  title  to  her  real 
and  personal  property  passed  to  the  persons  to  whom  it  was  de- 
vised by  her  last  will,  but  it  was  subject  to  the  possession  of 
the  executor*  and  was  chargeable  with  the  payment  of  the  claims 
against  the  estate.  This  is  Section  84  of  the  Model  Probate 
Code  adopted  in  Missouri  on  January  1,  1956,  and  iB  now  Section 
473.260,  R5Mo,  Cum.  Supp.  1955.  One  of  the  duties  of  an  executor 
is  to  pay  all  outstanding  claims  against  an  estate,  and  Section 
473.3974  RSMo,  Cum.  Supp.  1955*  provides  that  taxes  due  the  state, 
county,  incorporated  city,  or  town  is  a claim  against  the  estate 
of  a decedent.  That  section  further  provides,  among  other  things, 
that  the  executor  shall  pay  all  taxes  without  any  claim  therefor 
being  presented  to  the  court  for  allowance.  Thus,  we  hold  the 
executor  of  Mrs.  Hedrick's  will  has  the  duty  to  pay  the  taxes 
assessed  and  levied  against  her  property,  both  real  and  personal, 
for  1956.  (This  opinion  does  not  decide  about  the  taxes  for 
1957.)  If  the  executor  does  not  pay  them,  then  the  collector 
has  the  power  to  proceed  against  the  property  as  authorized  in 
Sections  137.085,  139.120  and  140.730,  mentioned  previously  in  this 
opinion,  or  other  sections  provided  by  law. 

In  your  letter,  you  state  that  it  appears  as  if  the  hospital 
owned  by  the  city  of  Chillicothe  is  the  equi table  beneficiary  of 
the  testamentary  trust  of  the  residue,  and  that  the  taxes  men- 
tioned above  cannot  now  be  collected  because  the  city  would  be 
tax  exempt.  Article  X,  Section  6 of  the  1943  Constitution  of 
Missouri  provides  as  follows: 

"All  property,  real  and  personal,  of  the 
state,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries,  shall 
be  exempt  from  taxation;  and  all  property, 
real  and  personal,  not  held  for  private  or 
corporate  profit,  and  used  exclusively  for 
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religious  worship,  for  schools  and  colleges, 
for  purposes  purely  charitable,  or  for  agri- 
cultural and  horticultural  societies  may  be 
exempted  from  taxation  by  general  law.  All 
laws  exempting  from  taxation  property  other 
tlian  the  property  enumerated  in  this  article, 
shall  be  void." 

Section  137.100,  R3Mo  1949,  provides  as  follows: 

"The  following  subjects  shall  be  exempt  from 
taxation  for  state,  county  or  local  purposes: 

*••••• 

(6)  All  property,  real  and  personal  act- 
ually and  regularly  utjed  exclusively  for 
religious  worship,  for  schools  and  colleges, 
or  for  purposes  purely  charitable,  and  not 
held  for  private  or  corporate  profit  shall 
be  exempted  from  taxation  for  state,  city, 
county,  school,  and  local  purposes;  provided 
however,  that  the  exemption  herein  granted 
shall  not  include  real  property  not  actually 
used  or  occupied  for  the  purpose  of  the 
organization  but  held  or  used  as  investment 
even  though  the  income  or  rentals  received 
therefrom  be  used  wholly  for  religious, 
educational  or  cliar.L table  purposes . " 

These  provisions,  as  construed  by  the  Missouri  Supreme  Court, 
en  banc,  in  the  case  of  St.  Louis  Council  of  Boy  Scouts  of  America 
v.  Burgess,  240  S.W.  2d  684,  require  that  there  must  be  a showing 
of  a present,  actual,  regular,  and  exclusive  user  of  all  the  prop- 
erty owned  by  the  charity  for  purposes  purely  charitable  before 
the  property  is  exempt  from  taxation,  and  that  mere  prospective 
user  for  purposes  purely  charitable  is  not  sufficient  to  exempt 
the  property  from  taxation.  In  our  case,  the  property  in  the 
testamentary  trust  was  not  being  used  for  charitable  purposes  on 
January  1,  1956,  which  is  the  crucial  date.  That  this  is  so  was 
pointed  out  in  an  opinion  written  by  this  office  on  November  20, 
1956,  to  the  Honorable  Roy  W.  McGhee,  Jr.,  a copy  of  which  is 
herein  enclosed.  Furthermore,  in  the  light  of  Ramsey  v.  City  of 
Brookfield,  237  S.W.  2d  143,  36l  Mo.  857,  wherein  property  was 
left  in  trust  to  the  City  of  Brookfield  so  the  city  could  build 
a hospital,  query  whether  the  City  of  Chllllcothe  is  the  equitable 
beneficiary  of  this  testamentary  trust. 

However,  in  reaching  our  conclusion  in  this  opinion,  we  do 
not  decide  who  the  beneficiary  of  the  testamentary  trust  is.  It 
is  not  necessary  to  decide  that  point.  We  hold  that  since  the 
estate  is  not  closed,  the  testamentary  trustee  of  Mrs.  Hedrick's 
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will,  who  at  the  present  time  has  only  bare  legal  title,  does 
not  now  have  that  legal  title  which  is  sufficient  to  raise  an 
equitable  title  in  anyone.  It  is  possible  the  claims  against 
the  estate  may  exhaust  it.  If  so,  no  one  would  be  an  equitable 
beneficiary  of  thi3  trust.  At  the  most,  some  beneficiary,  at 
the  present  time  has  an  expectancy  of  acquiring  a benefit.  Al- 
so, until  the  estate  is  closed,  the  testamentary  trustee  does 
not  have  the  authority  to  touch  or  administer  the  property  as 
it  is  provided  in  the  will.  As  stated  previously,  possession  is 
in  the  executor.  This  result  above  is  based  upon  new  law.  Sec- 
tion 183  of  the  Model  Probate  Code,  which  is  now  Section  473.617, 
RSMo,  Cura.  Supp . 1955 , paragraph  4,  which  reads  as  follows: 

"4.  The  decree  of  final  distribution  is  a con- 
clusive determination  of  the  persons  who  are 
the  successors  in  interest  to  the  estate  of  the 
decedent  and  of  the  extent  and  character  of  their 
Interests  therein,  subject  only  to  the  right  of 
appeal  and  the  right  to  reopen  the  decree.  It 
operates  as  the  final  adjudication  of  the  trans- 
fer of  the  right,  title  and  Interest  of  the  de- 
cedent to  the  distributees  therein  designated; 
but  no  transfer  before  or  after  the  decedent's 
death  by  an  heir  or  devisee  shall  affect  the  de- 
cree, nor  shall  the  decree  affect  any  rights  so 
acquired  by  grantees  from  the  heirs  or  devisees. " 

From  reading  this  paragraph,  it  is  apparent  that  the  testa- 
mentary trustee  does  not now  have  that  full  ripened  legal  title  as 
is  contemplated  in  the  will,  and  will  not  have  it  until  after  there 
is  a decree  of  final  distribution  from  the  court. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the  exec- 
utor of  Mrs.  Hedrick's  will  has  the  duty  to  pay  the  taxes  assessed 
and  levied  against  her  property,  both  real  and  personal,  for  1966. 
If  the  exeoutor  does  not  pay  these  taxes,  then  the  collector  has 
the  power  to  proceed  against  the  property  in  the  hands  of  the  exeo- 
utor as  provided  in  Sections  137.085,  139.120  and  140.730,  RSMo 
1949,  or  other  sections  provided  by  law. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  George  E.  Sohaaf. 


Yours  very  truly. 


GEVbi 


JOHN  M.  DALTON 
Attorney  General 


SCHOOLS : 

SCHOOL  DISTRICTS: 
TAXES: 


Where  common  school  district  is  divided 
by  reorganization  plan  after  levy  and 
assessment  of  taxes,  tax  moneys  collected 
for  current  year  should  be  paid  to  such 
common  school  district.  Upon  division 
of  district  by  reorganization  plan, 
county  board  of  education  has  reasonable 
time  after  expiration  of  sixty  days  within 
which  to  annex  remaining  portion  of 
divided  district  to  adjoining  district. 


May  2,  1957 


Honorable  Don  Chapman,  Jr. 

Prosecuting  Attorney 
Livingston  County 
Chilllcothe,  Missouri 

Dear  Mr.  Chapman: 

This  Is  in  response  to  your  request  dated  January  30,  1957, 
which  reads  as  follows: 

Recently  in  Livingston  County  there  has 
been  quite  a movement  to  consolidate  the 
school  districts  under  the  Chapter  165 
Missouri  Revised  Statutes.  In  December, 

1957 , Chilllcothe  Reorganized  District 
RII  was  formed  in  a special  election. 

The  new  reorganized  district,  RII,  is 
composed  of  many  corranon  school  districts. 

In  the  South  part  of  the  county  the 
boundary  of  the  said  RII  passes  through 
the  Condron  and  Blue  Mound  common  school 
districts,  leaving  a portion  of  the  com- 
mon school  district  without  a place  to 
go.  This  was  done  because  the  constituents 
in  the  South  part  of  the  school  districts. 

Blue  Mound  and  Condron,  did  not  wi3h  to 
become  a part  of  Chilllcothe  RII.  They 
want  to  be  annexed  to  the  Tina-Avalon 
School  in  Carroll  County. 

Under  165.685  Missouri  Revised  Statutes, 
if  the  remaining  part  of  any  divided 
district  falls  to  become  a part  of  a 
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reorganized  district  within  sixty  days  and 
does  not  meet  the  requirements  of  Section 
165.177,  the  part  shall  be  annexed  by  the 
county  board  to  an  adjoining  district. 

The  Livingston  School  Board  plans  to  comply 
with  the  desire  of  the  people  in  the  Condron 
and  Blue  Mound  districts  by  sending  them  to 
the  Tina-Avalon  School.  The  sixty  days  under 
the  said  statute  will  lapse  in  a short  time. 

Another  added  factor  is  that  the  Blue  Mound 
district  is  operating  an  elementary  school 
and  have  their  budget  all  set  up  for  this 
school  year.  If  the  South  part  of  the  Blue 
Mound  District  was  annexed  to  Tina-Avalon, 
where  would  the  tax  money  go  from  this  por- 
tion annexed?  Would  the  Blue  Mound  District, 
in  reality  Chilllcothe  RII,  realize  the  tax 
proceeds  or  would  the  Tina-Avalon  School 
get  it? 

Another  question  arises  as  to  the  construc- 
tion of  I05.685  Missouri  Revised  Statutes 
which  I have  quoted  in  part,  in  this  letter. 

Does  the  County  Board  of  Education  have  to 
assign  the  remaining  part  of  a common  school 
district  Immediately  sifter  sixty  day3,  or 
can  this  assignment  be  held  in  abeyance, 
say  until  the  school  year  is  complete? 

This  would  seem  to  alleviate  the  trouble 
I described  in  the  previous  paragraph. 

As  we  understand  your  opinion  request,  the  basic  problem 
involved  is  the  disposition  of  the  taxes  levied  and  assessed 
by  the  Blue  Mound  and  Condron  districts  prior  to  the  formation 
of  Chilllcothe  Reorganized  District  R-II  but  not  collected  until 
after  the  formation  of  such  reorganized  district  and  the  conse- 
quent division  of  the  Blue  Mound  and  Condron  districts . We 
gather  from  your  request  that  the  remaining  portions  of  the 
Blue  Mound  and  Condron  districts  do  not  meet  the  requirements 
of  Section  165.177#  RSMo  19^9,  so  that  the  provisions  of  Section 
165.685,  RSMo,  Cum.  Supp.  1955,  are  applicable  to  such  districts. 
This  does  not  mean,  however,  that  such  districts  cease  to  exist 
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until  and  unless  they  either  vote  to  become  a part  of  an  ad- 
joining district  or  after  the  lapse  of  sixty  days  are  annexed 
by  the  county  board  to  an  adjoining  district.  Until  one  of 
these  events  occurs,  the  Blue  Mound  and  Condron  districts 
continue  to  exist. 

In  Rice  v.  McClelland,  58  Mo.  116,  a school  district  was 
divided  after  taxes  were  levied  and  assessed  but  before  they 
were  collected  and  distributed.  Contention  was  made  that  it 
would  be  inequitable  to  permit  the  original  district  to  retain 
the  taxes  levied,  assessed  and  collected  on  that  portion  which 
had  been  detached  therefrom  and  formed  into  a new  district. 

The  court  held,  however,  that  the  township  board  had  no  authority 
to  apportion  this  tax  money  between  the  two  districts  as  it  had 
purported  to  do  and  affirmed  the  decision  of  the  circuit  court 
ordering  the  township  collector  to  pay  out  and  disburse  this 
tax  money  on  order  of  the  board  of  directors  of  the  original 
district. 

We  are  of  the  opinion  that  the  same  principle  would  be 
applicable  here  and  that  the  county  treasurer  should  pay  out 
and  disburse  the  money  collected  from  taxes  levied  and  assessed 
by  the  Blue  Mound  and  Condron  districts  upon  order  of  the  respec- 
tive boards  of  directors  of  those  districts,  or  their  successors, 
if  in  the  meanwhile  those  districts  have  become  annexed  to  an 
adjoining  district. 

This  tax  money  then  becomes  part  of  the  funds  of  the  Blue 
Mound  and  Condron  districts  which  are  to  be  taken  Into  account 
in  the  adjustment  and  apportionment  contemplated  by  Sections 
165.014  and  165.015,  RSMo,  Cum.  Supp.  1955*  For  your  assistance 
in  that  regard,  we  are  enclosing  herewith  copy  of  an  opinion  of 
this  office  rendered  to  Honorable  Hubert  Wheeler  under  date  of 
March  28,  1957. 

With  regard  to  your  second  question. since  no  time  limit  is 
specified  in  Section  165.685,  RSMo,  Cum.  Supp.  1955*  within 
which  after  the  expiration  of  sixty  days  the  county  board  of 
education  shall  annex  the  remaining  territory  of  a divided 
district  to  an  adjoining  district,  we  can  only  presume  that  the 
Legislature  intended  for  this  annexation  to  be  done  within  a 
reasonable  time,  which  might  vary  with  the  facts  and  circum- 
stances of  each  individual  case. 
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CONCLUSION 


It  is  the  opinion  of  this  office  that  the  moneys  collected 
from  taxes  levied  anu  assessed  in  the  Blue  Mound  and  Condron 
school  districts  of  Livingston  County  for  the  year  1956  should 
be  paid  out  and  disbursed  upon  order  of  the  respective  boards 
of  directors  of  those  districts,  or  their  successors,  if  in 
the  meanwhile  those  districts  have  been  annexed  to  an  adjoin- 
ing district. 

It  is  the  further  opinion  of  this  office  that  the  county 
board  of  education  has  a reasonable  time  after  the  expiration 
of  sixty  days  within  which  to  annex  the  remaining  portions  of  * 
the  Blue  Mound  and  Condron  districts  to  an  adjoining  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  John  W.  Inglish. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 


JWI:ml,lw 


Enc . 


January  22,  1957 


I FILED 

Honorable  William  A.  Collet 
Prosecuting  Attorney  Jackson  County 
415  East  Twelfth  Street 
Kansas  City,  Missouri 


Dear  Mr.  Collet: 


We  are  in  receipt  of  your  letter  of  the  eleventh  of 
this  month,  in  which  you  ask  this  office  for  an  opinion 
answering  three  specific  questions  pertaining  to  the  is- 
suance of  identification  cards  to  non-paid  persons  desig- 
nated as  "special"  investigators  for  your  office. 

We  shall  endeavor  to  answer  your  questions  to  the 
best  of  our  ability  but  do  so  in  this  letter  instead  of 
in  the  nature  of  an  official  published  opinion.  Your 
questions  do  not  seem  to  be  about  problems  prevalent  in 
other  parts  of  the  state. 

Your  questions  are  as  follows: 

No.  1.  "Under  the  provisions  of  Sections 
56.150  to  56.I6O,  as  well  as  other 
provisions  relating  to  Prosecuting 
Attorneys  in  general,  is  there  any 
statutory  authority  for  the  appoint- 
ment of  ♦special*  investigators,  or 
other  employees  who  receive  no  com- 
pensation from  the  County?" 

We  are  definitely  of  the  opinion  that  there  is  no 
such  authority.  Such  office  as  special  investigator 
would  definitely  be  a public  office.  Section  56.150  au- 
thorizes you  to  appoint  assistants,  stenographers, 
clerks  and  investigators  when  approved  by  the  judges  of 
the  circuit  court.  Notice  that  there  are  no  other  offi- 
cers authorized  under  that  section.  The  number  of  in- 
vestigators, as  well  as  the  number  of  other  help  mention- 
ed, shall  be  such  as  is  determined  by  the  judges  "to  be 
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necessary."  The  section  also  states  that  the  investiga- 
tors shall  be  paid  in  the  same  manner  and  from  the  sane 
funds  as  the  prosecuting  attorney.  Section  56.160,  Cumu- 
lative Supplement  1955 , provides  for  the  investigators 
to  be  paid  ^3600.00  per  year. 

In  the  case  of  State  v.  Truman,  64  S.W.  2d  105 , 106, 
it  is  said  that  numerous  criteria  have  been  resorted  to 
in  determining  whether  a person  is  an  officer.  It  was 
said  that  it  is  the  duty  of  the  office  and  the  nature  of 
the  duty  that  makes  one  an  officer,  and  not  the  extent  of 
the  authority.  The  court  in  that  case  quoted  from  Lee hem 
on  Public  Officers,  as  follows: 

" * A public  office  is  the  right,  au- 
thority and  duty,  created  and  confer- 
red by  law,  by  which  for  a given 
period,  either  fixed  by  law  or  endur- 
ing at  the  pleasure  of  the  creating 
power,  an  individual  is  invested  with 
some  portion  of  the  sovereign  functions 
of  the  government,  to  be  exercised  by 
him  for  the  benefit  of  the  public. 

The  Individual  so  invested  is  a public 
officer.*  " 

In  the  case  of  State  v.  Meriwether,  200  S.W.  2d  340, 
the  court  said,  l.c.  341: 

"It  is  not  possible  to  define  the 
words  * public  office  or  public  of- 
ficer.* The  cases  are  determined 
from  the  particular  facts,  includ- 
ing a consideration  of  the  inten- 
tion and  subject-matter  of  the 
enactment  of  the  statute  or  the 
adoption  of  the  constitutional  pro- 
vision. State  ex  inf.  McKittrick, 

Attorney  General  v.  Bode,  342  Mo. 

162,  113  S.W.  2d  605,  loc.cit.606." 

Notice  in  the  case  of  State  v.  Smiley,  263  S.W.  625, 
6 26,  it  is  held  that  "It  is  well  settled  that  only  the 
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Legislature  has  the  power  to  create  a public  office  (other 
than  a constitutional  office)  as  an  instrumentality  of  gov- 
ernment, and  this  power  it  cannot  delegate." 

From  tfye  foregoing,  we  conclude  that  the  office  of 
special  investigator,  regardless  of  the  duties  which  you 
might  assign  such  a designated  individual,  would  be  a pub- 
lic officer  and,  further,  that  since  the  Legislature  has 
not  authorized  you  to  create  such  you  have  no  power  or 
authority  to  do  so. 

Tour  question  No.  2 is! 

"If  there  is  no  statutory  authority 
for  such  appointment,  is  the  dis- 
playing of  identification  cards, 
badges  and  other  indicia  of  appoint- 
ment to  such  office  illegal  and  in 
violation  of  the  criminal  Laws  of 
the  State  of  Missouri?" 

Without  more  facts  we  can’t  say  definitely  what  stat- 
ute might  be  violated  by  the  displaying  of  the  identifica- 
tion cards  or  badges.  From  the  facts  as  you  have  given 
them,  that  some  of  these  holders  "obtain  certain  honor- 
ariums given  to  members  of  the  Police  Department  and  other 
law  enforcement  agencies,  such  as  free  admission  to  athletic 
contests,  special  discount?  in  stores,  as  well  as  for  other 
purposes,"  there  seems  to  uu  to  bo  a strong  possibility 
that  there  would  be  a violation  of  Section  562.180,  to  wit, 
the  impersonating  of  a peace  officer. 

Your  third  question  is: 

"If  there  is  no  statutory  authority 
for  such  appointments,  would  the 
holders  of  such  identification  cards 
and  badges  obtained  pursuant  thereto, 
be  exempt  from  tho Jpro vis ions  of 
Section  564.610,  prohibiting  the  carry- 
ing of  concealed  weapons?" 

The  answer  to  this  we  think  is.  of  course,  Ko.  Sec- 
tion 564.610  exempts  only  the  "legally  qualified"  sheriffs. 
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police  officers  and  "other  persona"  whose  bona  fide  duties 
require  them  to  execute  process,  either  civil  or  criminal, 
make  arrests,  or  aid  in  conserving  the  public  peace.  3uch 
persons  as  you  indicate  certainly  could  not  be  some  of  the 
"other  persons"  who  were  "legally  qualified"  and  certainly 
their  duties  seem  to  be  nil. 

These  answers,  which  I approve,  were  written  by  my 
assistant,  Russell  S.  Koblet. 


Very  truly  yours. 


HSNilc 


John  M.  Dalton 
Attorney  General 


MENTAL  HEALTH: 
INSANE  PERSONS: 


Recovery  of  competency  inquiry  provided  for  in 
Sec.  47o.360  RSMo  Cum.  Supp.  1555  need  not  be 
employed  to  qualify  person  to  serve  as  admini- 
strator of  an  estate  subsequent  to  such  person' 
discharge  as  a "mentally  ill  individual1  under 
authority  of  Sec.  202.8*7  RSMo  Cum.  Supp.  1955. 


January  23,  1957 


Honorable  James  A.  Cole 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Dear  Mr.  Cole: 

This  opinion  is  rendered  in  reply  to  your  Inquiry  reading 
as  follows: 

"The  Hon.  Edwin  Hoemann,  Probate  Judge  of 
Franklin  County,  Missouri  has  requested 
that  I write  you  concerning  the  mentally 
ill  laws. 

"A  resident  of  Franklin  County,  under  RSMo. 

Section  202. 807 > was  found  to  be  mentally 
ill,  and  was  ordered  to  be  hospitalized  for 
an  indeterminate  period.  Said  resident  lias 
now  been  released  by  the  State  Hospital. 

"Prior  to  the  above  proceeding,  the  spouse 
of  the  resident  died. 

"The  question  involved  is  whether  it  shall 
be  necessary  to  have  a proceeding  under 
RSMo.  Section  475.360  • Recovery  of  compe- 
tency, inquiry',  before  the  resident  could 
serve  as  Administratrix  or  in  behalf  of 
herself  file  for  her  rights  as  surviving 
spouse . " 

The  general  rule  on  qualifications  of  a natural  person  to 
serve  as  an  executor  or  administrator  is  found  in  the  following 
language  from  Section  473. 117  RSMo  Cum.  Supp.  1955: 

"1.  No  Judge  or  clerk  of  any  probate 
court,  in  his  own  county,  or  his  deputy, 
no  person  under  twenty-one  years  of  age, 
or  of  unsound  mind,  no  habitual  drunkard. 
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and,  except  as  otherwise  provided  by  law, 
no  person  who  Is  a nonresident  of  this 
state,  shall  be  executor  or  administrator. 

No  executor  of  an  executor.  In  consequence 
thereof,  shall  be  executor  of  the  first 
testator."  (Emphasis  supplied) 

Section  202.807  RSMo  Cum.  Supp.  1955  outlines  procedure 
for  Involuntary  hospitalization,  on  court  order,  of  a person 
alleged  to  be  T'men tally  111"  as  such  term  Is  defined  in  the 
following  language  from  Section  202.730(5)  RSMo  Cum.  Supp. 

1955: 


"'Mentally  111  Individual,1  an  Individual 
having  a psychiatric  or  other  disease 
which  substantially  impairs  his  mental 
health  who  may  or  may  not  be  legally 
Insane . " 

The  Informal  nature  of  hearings  under  procedure  outlined  in 
Section  202.807  ltflMo  Cum.  Supp.  1955*  is  evident  from  the  fol- 
lowing language  from  such  statute: 

"*  * * The  hearings  shall  be  conducted  In 
as  informal  a manner  as  may  be  consistent 
with  orderly  procedure  and  in  a physical 
setting  not  likely  to  have  a harmful  effect 
on  the  mental  health  of  the  proposed  patient. 

The  court  shall  receive  all  relevant  and 
material  evidence  which  may  be  offered  and 
shall  not  be  bound  by  the  rules  of  evidence. 

• • *" 

The  scope  of  an  order  of  the  probate  court  In  a proceeding 
under  Section  202,807#  supra,  is  outlined  In  the  following  language 
from  subparagraphs  7 and  8 of  such  statute: 

"7.  If,  upon  completion  of  the  hearing 
and  consideration  of  the  record,  the 
court  finds  that  the  proposed  patient  is 
mentally  ill,  and  Is  In  need  of  custody, 
care  or  treatment  In  a mental  hospital 
and,  because  of  his  illness,  lacks  suf- 
ficient Insight  or  capacity  to  make 
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responsible  decisions  with  respect  to 
his  hospitalization,  it  shall  order  his 
hospitalization  for  an  indeterminate 
period  or  for  a temporary  observational 
period  not  exceeding  six  months;  other- 
wise it  shall  dismiss  the  proceedings. 

If  the  order  is  for  a temporary  period 
the  court  at  any  time  prior  to  the  ex- 
piration of  such  period,  on  the  oasis  of 
report  by  the  head  of  the  hospital  and 
such  further  Inquiry  as  it  may  deem  ap- 
propriate, may  order  indeterminate  hos- 
pitalization of  the  patient  or  dismissal 
of  the  proceedings . 

"8.  The  order  of  hospitalization  shall 
state  whether  the  individual  shall  be 
detained  for  an  indeterminate  or  for  a 
temporary  period  and  if  for  a temporary 
period,  then  for  how  long." 

A review  of  the  language  quoted  from  Section  202.307*  supra, 
touching  the  power  of  the  probate  court  to  make  findings,  dis- 
closes an  absence  of  any  authority  in  the  court  to  find  the  per- 
son legally  insane.  This  special  procedure  looks  to  corrective 
treatment  of  persons  mentally  ill,  rather  than  to  a Judicial 
determination  of  sanity  or  Insanity.  The  authority  vested  in 
the  head  of  a hospital  to  discharge  a person  hospitalized  under 
procedure  outlined  in  Section  202.807  RSMo,  supra,  is  found  in 
Section  202.827  RSMo  Cum.  Supp.  1953*  reading  as  follows: 

"The  head  of  a hospital  as  frequently  as 
practicable  shall  examine  or  cause  to  be 
examined  every  patient  and  whenever  he 
determines  that  the  conditions  Justifying 
involuntary  hospitalization  no  longer  ob- 
tain, discharge  the  patient. " 

The  extent  to  which  the  legislature  has  guaranteed  civil  rights 
of  persons  hospitalized  for  treatment  under  procedure  outlined 
in  Section  202.807*  supra,  is  additional  proof  that  corrective 
treatment,  rather  than  hospitalization  of  persons  Judicially 
declared  incompetent,  by  reason  of  insanity,  is  the  goal  to  be 
achieved.  Section  202.847  RSMo  Cum.  Supp.  1955*  provides: 
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”1.  Subject  to  the  general  rules  and  regu- 
lations of  the  hospital  and  except  to  the 
extent  that  the  head  of  the  hospital  deter- 
mines that  it  Is  necessary  for  the  medical 
welfare  of  the  patient  to  Impose  restrictions , 
every  patient  shall  be  entitled: 

i 

(1)  lb  communicate  by  sealed  mail  or 
otherwise  with  persons,  including  official 
agencies,  inside  or  outside  the  hospital; 

(2)  To  receive  visitors;  and 

(3)  To  exercise  ail  civil  rights,  includ- 
ing the  right  to  dispose  of  property,  execute 
instruments,  make  purchases,  enter  contract- 
ual relationships,  and  vote,  unless  he  has 
been  adjudicated  incompetent  and  has  not  been 
restored  to  legal  capacity. 

"2.  Notwithstanding  any  limitations  au- 
thorised under  this  section  on  the  right 
of  communication,  every  patient  shall  be 
entitled  to  communicate  by  sealed  mail 
with  the  division  and  with  the  court,  if 
any,  which  ordered  his  hospitalization. 

"3.  Any  limitations  imposed  by  the  head 
of  the  hospital  on  the  exercises  of  these 
rights  by  the  patient  and  the  reasons  for 
such  limitations  shall  be  made  a part  of 
the  clinical  record  of  the  patient." 

Section  475*360  RSMo  Cum.  Supp.  1955*  referred  to  in  the 
opinion  request,  is  a part  of  Missouri's  new  Probate  Code  par- 
ticularly applicable  to  guardianships  of  minors  and  incompetents, 
and  reads  as  follows: 

"For  and  on  behalf  of  any  person  previously 
adjudged  to  be  incompetent  or  of  unsound 
mind  by  any  court  in  the  state  of  Missouri, 
there  may  be  filed  in  the  probate  court  of 
the  county  wherein  he  was  adjudged  incompetent 
or  of  unsound  mind,  a petition  in  writing, 
verified  by  oath  or  affirmation,  alleging 
that  subsequent  to  such  adjudication  he  has 
fully  recovered  his  mental  health  and  been 
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restored  to  his  right  mind  and  is  now  capable 
of  managing  his  affairs,  and  the  probate  court 
wherein  the  petition  is  filed  shall  hold  an 
inquiry  as  to  the  mental  condition  of  the  per- 
son in  whose  behalf  the  petition  is  filed. 

If  the  court,  upon  the  inquiry,  finds  that 
the  person  is  not  restored  to  his  right  mind, 
and  such  person,  or  anyone  for  him,  within 
ten  days  after  such  finding,  files  with  the 
court  an  allegation  in  writing,  verified  by 
oath  or  affirmation  that  the  person  is  of 
•sound  mind  and  is  aggrieved  by  the  action  and 
finding  of  the  court,  the  court  shall  then 
cause  the  facta  to  be  inquired  Into  by  a jury. " 

A reading  of  Section  475.360,  supra,  discloses  that  pz*ocedure 
outlined  therein  is  to  be  employed  only  after  a person  has  pre- 
viously been  adjudged  to  be  incompetent  or  of  unsound  mind*  in 
any  court  in  the  state  of  Missouri.  Procedure  looking  to  the 
initial  appointment  of  a guardian  of  a minor  or  incompetent  is 
fully  outlined  in  Chapter  475  HSMo  Cum.  Supp.  1955*  and  such 
law  has  superceded  Chapter  4$8  RSMo  1949,  entitled  'guardians 
of  Insane  persons  and  drunkards.”  It  is  reasonable  to  conclude 
that  Section  475.360,  supra,  providing  for  a restoration  of  com- 
petency inquiry  has  reference  to  an  adjudication  of  incompetency 
after  application  for  guardianship  has  been  initiated  under 
Chapter  475  RSMo  Cum.  Supp.  1955. 

In  the  forepart  cf  this  opinion  we  have  quoted  the  defini- 
tion of  a "mentallyill  individual’*  found  in  Section  202.780(5) 
RSMo  Cum.  Supp.  1955 , and  disclosed  the  authority  of  the  head 
of  a hospital  to  discliarge  such  a "mentally  ill  individual"  by 
citing  Section  202.827  RSMo  Cum.  Supp.  1955.  The  definition  of 
a "mentally  ill  individual"  discloses  that  the  person  may  or 
may  not  be  legally  Insane.  It  is  the  opinion  of  tills  office 
that  legal  insanity  or  incompetency  is  to  be  adjudicated  under 
procedures  outlined in  Chapter  475  HSMo  Cum.  Supp.  1955 > or  re- 
lated statutes,  other  than  under  Section  202.807  HSMo  Cum.  Supp. 
1955.  Accordingly,  it  is  concluded  that  Section  475.360  RSMo 
Cum.  Supp.  1955*  looking  to  an  inquiry  to  establish  recovery  of 
competency  need  not  be  employed  to  qualify  a person  to  serve  as 
administrator  cf  8ui  estate  subsequent  to  suoh  person's  discharge 
as  a "mentally  ill  individual"  under  authority  contained  in 
Section  202.827  RSMo  Cum.  Supp.  1955. 
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CONCLUSION 

It  is  the  opinion  of  this  office  that  Section  475. 360 
RSMo  Cum.  Supp.  1955*  looking  to  an  inquiry  to  establish  re- 
covery of  competency  need  not  be  employed  to  qualify  a person 
to  serve  as  administrator  of  an  estate  subsequent  to  such  per- 
son^ discharge  as  a mentally  ill  individual M under  authority 
contained  in  Section  202,827  RSMo  Cum.  Supp.  1955* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  L.  0*Malley. 

Yours  very  truly. 


John  M.  Pal ton 
Attorney  General 


PROBATE : 
PROBATE  JUDGE: 
PROBATE  COTJRT: 


Probate  Judge  in  county  having  more  than  thirty 
thousand  and  less  than  seventy  thousand  in- 
habitants, and  assessed  valuation  over  thirty 
million  dollars,  may  not  pay  in  excess  of 
three  thousand  dollars  per  annum  for  clerk  hire. 


March  22,  1957 


Honorable  David  L.  Colson 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 

Dear  Mr.  Colson: 

This  is  in  response  to  your  request  for  opinion  dated 
February  4,  1957*  which  reads  as  follows: 

"I  wish  to  make  request  for  an  official 
opinion  regarding  the  payment  of  a salary 
to  the  Probate  Clerk  of  this  county. 

"The  Probate  Judge  of  St.  Francois  County 
has  raised  the  salary  of  his  clerk  to  the 
amount  of  two-hundred  and  seventy-five 
dollars  ($275.00)  per  month.  According 
to  Section  483.475  R.S.  Missouri,  1949, 
the  clerk  of  a third  class  county  is  en- 
titled to  three  thousand  dollars  ($3lP0.00) 
annually.  Apparently  the  payment  of  the 
present  salary  is  in  violation  of  this 
section. 

"If  you  would  please  favor  me  with  an 
early  opinion  on  this  matter,  I would 
certainly  appreciate  it." 

Section  483.475,  RSMo,  Cum.  Supp.  1955,  reads  as  follows: 

”1 . In  all  counties  now  or  hereafter  having 
more  than  thirty  thousand  inhabitants,  the 
probate  judges  shall  appoint  their  own 
clerks,  assistants  and  stenographers,  and 
shall  determine  their  number  and  their  sal- 
aries by  order  of  record  and  may  remove 
them  when  in  the  discretion  of  such  Judges 
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it  is  deemed  advisable.  All  salaries  of 
such  judges  and  their  appointees  shall  be 
paid  monthly  by  the  county,  upon  requisi- 
tion issued  by  the  judge  of  suoh  court. 

"2.  In  all  counties  now  or  hereafter  having 
more  than  thirty  thousand  and  less  than  sev- 
enty thousand  inhabitants,  the  total  salaries 
of  all  clerks,  assistants  and  stenographers 
in  the  probate  court  for  any  one  calendar 
year  shall  not: 

(1)  In  counties  with  an  assessed  valua- 
tion of  twenty  million  dollars  or  less,  ex- 
ceed the  sum  of  one  thousand  two  hundred 
dollars j 

(2)  In  counties  with  an  assessed  valua- 
tion of  more  than  twenty  million  dollars  and 
not  more  than  thirty  million  dollars  exceed 
the  sum  of  two  thousand  four  hundred  dollars; 

(3)  In  counties  with  an  assessed  valua- 
tion of  over  thirty  million,  exceed  the  sum 
of  three  thousand  dollars. 

"3.  In  all  counties  of  class  two  suoh  sal- 
aries for  such  year  shall  not  exceed  the  sum 
of  six  thousand  six  hundred  dollars.  In  any 
county  where  need  exists,  the  county  court 
is  authorized  to  provide  such  additional 
clerks,  deputy  clerks  or  other  employees  in 
the  probate  court  as  the  county  court  in  its 
discretion  believes  are  required  and  is 
authorized  to  provide  funds  for  payment  of 
salaries  or  parts  of  salaries  of  suoh  clerks, 
deputy  clerks  and  employees  in  addition  to 
the  amounts  hereinbefore  specified. 

"4.  In  any  county  now  or  hereafter  having 
two  hundred  and  fifty  thousand  or  more  in- 
habitants, the  total  salaries  of  all  clerks, 
assistants  and  stenographers  for  any  calen- 
dar year  shall  not  be  such  that  the  total 
salaries  of  such  judge  and  his  appointees 
shall  exceed  the  total  sum  of  fees  received 
and  accounted  for  by  such  Judge  for  such 
year . " 
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That  section  was  construed  in  the  light  of  its  legislative 
history  in  an  opinion  of  this  office  rendered  to  Scott  0.  Wright 
dated  October  23,  1956,  copy  of  which  is  enclosed.  As  in  that 
opinion,  with  relation  to  Boone  County,  we  take  notice  of  the 
faot  that  St.  Francois  County  has  more  than  thirty  thousand  and 
less  than  seventy  thousand  inhabitants,  with  an  assessed  valua- 
tion in  excess  of  thirty  million  dollars. 

In  the  first  subsection  of  Section  483.475,  supra,  the 
authority  is  granted  to  the  probate  Judge  in  counties  having  more 
than  thirty  thousand  inhabitants  to  appoint  clerks,  etc.,  and  to 
fix  the  salaries.  However,  Subsection  2(3)  thereof  provides  that 
the  total  salaries  for  clerks  in  counties  having  more  than  thirty 
thousand  and  less  than  seventy  thousand  Inhabitants,  with  an 
assessed  valuation  of  over  thirty  million  dollars,  shall  not  ex- 
ceed three  thousand  dollars  for  any  one  calendar  year. 

If  Section  483.475,  supra,  ended  at  this  point,  there  could 
be  no  question  but  that  the  Legislature  intended  that  there  be 
an  absolute  limit  of  three  thousand  dollars  per  year  for  hiring 
of  clerks,  etc.,  in  the  office  of  probate  Judge. 

However,  as  pointed  out  in  the  Wright  opinion,  referred  to 
above,  this  section  was  first  amended  in  1947  so  as  to  give  the 
county  court  authority  to  hire  additional  clerks  and  other  em- 
ployees where  probate  courts  may  be  held  in  more  than  one  place 
in  the  county  and  to  pay  the  salaries  of  such  employees  in  addi- 
tion to  the  amounts  previously  fixed  therein.  In  1951,  it  was 
again  amended,  removing  therefrom  the  requirement  that  probate 
oourt  be  held  in  more  than  one  place  in  the  county  before  the 
county  court  could  employ  additional  clerks,  etc.,  and  for 
counties  of  this  class,  raising  the  limit  in  Subsection  2(3) 
to  three  thousand  per  annum. 

As  the  section  now  reads,  the  probate  Judge  has  the  author- 
ity to  hire  as  many  clerks,  assistants  and  stenographers  as  he 
sees  fit  and  to  pay  such  clerks,  etc.,  a total  of  three  thousand 
dollars  in  any  one  calendar  year.  However,  regardless  of  whether 
he  has  one  or  more  than  one  clerk,  assistant  or  stenographer,  he 
does  not  have  the  authority  to  exceed  the  stated  maximum  of  three 
thousand  dollars.  If  additional  clerks,  deputy  clerks,  or  other 
employees  are  required  in  order  to  conduct  the  business  of  the 
court,  the  authority  to  provide,  the  discretion  as  to  whether 
they  shall  be  provided  and  the  amounts  to  be  paid  in  excess  of 
three  thousand  dollars  is  vested  in  the  county  oourt  under 
Subsection  2 of  Section  483.475,  supra. 
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It  Is  the  opinion  of  this  office  that  the  probate  Judge  in 
a county  having  more  than  thirty  thousand  and  less  than  seventy 
thousand  inhabitants,  with  an  assessed  valuation  of  over  thirty 
million  dollars,  may  pay  up  to,  but  not  in  excess  of,  three 
thousand  dollars  in  any  one  calendar  year  for  clerk  hire. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Ingllsh. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

JV!I  tml 
Eno . 


TAXATION : 

COUNTY  BOARD  OF 
EQUALIZATION: 


Honorable  David  L.  Colson 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 

Dear  Mr.  Colson: 

Reference  is  made  to  your  request  for  an  official  opin- 
ion, which  request  reads  as  follows: 

’’The  County  Superintendent  of  Schools  of 
St.  Francois  County  has  requested  me  to 
write  to  you  in  regard  to  an  Official 
Opinion  on  the  following  question: 

Legality  of  County  Board  of  Equali- 
zation to  reduce  the  total  assessed 
valuation  to  a point  below  the  level 
set  by  the  State  Board." 

For  a more  complete  understanding  of  the  question  pre- 
sented, we  wish  to  refer  very  briefly  to  the  statutory  scheme 
for  the  assessment  of  property  for  the  purpose  of  taxation. 

Section  137.115#  RSMo  Cum.  Supp.  1955#  provides  that  be- 
tween the  first  day  of  January  and  the  first  day  of  June  of  each 
year  the  assessor  shall  proceed  to  assess  all  real  and  tangible 
personal  property  at  its  true  value  in  money. 

Section  137.060,  RSMo  19^9#  provides  that  real  property 
shall  be  assessed  at  the  assessment  which  shall  commence  on  the 
first  day  of  January,  and  shall  be  required  to  be  assessed  every 
year.  Thus  it  is  seen  that  the  assessor  is  required  to  make  an 
annual  assessment.  Each  assessment  is  the  basis  for  that  year's 
taxes,  and  is  separate  and  apart  from  every  other  year's  assess- 
ment. When  the  assessor  has  completed  his  labors  he  is  required 
to  make  a return  to  the  county  court  on  or  before  the  31st  day 
of  May  of  each  year  a fair  copy  of  the  assessor's  book,  verified 
by  his  affidavit  annexed  thereto.  Section  137.245,  RSMo  19^9. 
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In  performing  its  duties  a county  board  of  equali- 
zation cannot  reduce  the  aggregate  assessed  valua- 
tion of  property  within  the  county  below  the  ag- 
gregate assessed  valuation  thereof,  as  fixed  and 
determined  by  the  State  Tax  Commission  for  the  same 
year. 
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Immediately  thereafter,  and  prior  to  the  20th  day  of  June, 
the  clerk  of  the  county  court  is  required  to  make  an  abstract  of 
the  assessment  book,  showing  the  aggregate  footings  of  the  differ- 
ent classes,  so  as  to  set  forth  tne  aggregate  amount  of  the  dif- 
ferent kinds  of  real  and  tangible  personal  property  and  the  valua- 
tion thereof  and  forward  the  same  to  the  State  Tax  CoMsisslon. 
Section  137.245,  RSMo  1949. 

Section  133.010,  RSMo  1949*  provides  that  the  county  board 
of  equalisation  shall  meet  on  the  second  Monday  in  July  of  each 
year.  Said  board  is  charged  with  the  duty  of  equalising  the  val- 
uation and  assessments  upon  all  taxable  real  and  tangible  person- 
al property  within  the  county,  so  that  all  such  property  shall  be 
entered  on  the  tax  book  at  its  true  value.  Sections  139.030  and 
138.040,  RSMo  1949. 

Section  138.390,  RSMo  1949#  provides  that  the  State  Tax 
Commission  shall  meet  between  the  dates  of  June  20th  and  the  second 
Monday  in  July  of  each  year,  for  the  purpose  of  adjusting  and  equal- 
ising the  valuation  of  real  and  tangible  personal  property  among 
the  sevaral  counties  in  the  state. 

Thereafter,  under  the  provisions  of  Section  138.400,  RSMo 
1949,  it  is  the  duty  of  the  secretary  of  said  Commission  to  trans- 
mit to  the  county  clerk  on  or  before  the  second  Monday  in  July 
a report  showing  the  per  cent  added  to  or  deducted  from  the  valua- 
tion of  the  property  of  the  sevez*al  counties,  which  report  shall 
include  the  per  cent  added  to  or  deducted  from  the  several  classes 
of  real  and  tangible  personal  property  and  the  value  of  the  real 
and  tangible  personal  property  of  each  county  as  equalized  by  said 
Commission.  The  county  clerk  is  required  to  furnish  a copy  of 
said  report  to  the  county  board  of  equalization. 

The  functions  of  the  county  board  of  equalization  and  the 
State  Tax  Commission  are  wholly  separate  and  distinct.  First  Trust 
Co.  v.  Wells,  23  SW2d  109.  The  county  board  of  equalization  is 
charged  with  the  duty  of  intracounty  equalization,  whereas  it  is 
the  duty  of  the  State  Tax  Commission  to  effect  intercounty  equali- 
zation. Each  is  required  to  perform  its  duties  annually. 

Turning  now  to  the  question  at  hand,  Section  138.030,  RSMo 
1949#  provides  that  the  county  board  of  equalization  in  perform- 
ing its  duties  shall  not  reduce  the  valuation  of  the  real  or  tan- 
gible personal  property  of  the  county  below  the  value  thereof  as 
fixed  by  the  State  Tax  Commission.  Said  section  more  fully  pro- 
vides in  part  as  follows: 
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"2.  Said  board  shall  have  the  power  and  the 
duty  to  hear  complaints  and  to  equalize  the 
valuation  and  assessments  upon  all  taxable 
real  and  tangible  personal  property  within 
the  county  so  that  all  such  property  shall 
be  entered  on  the  tax  book  at  its  true  value; 
provided,  that  said  board  shall  not  reduce 
the  valuation  of  the  real  or  tangible  personal 
property  of  the  county  below  the  value  thereof 
as  fixed  by  the  state  tax  commission.” 

Referring  to  this  section,  the  Supreme  Court  of  Missouri, 

in  the  case  of  State  v.  Bethards,  9 SW2d  603>  stated: 

"That  section  means,  if  anything,  that  the 
state  board  of  equalization  fixes  values  as 
well  as  the  assessor  or  the  county  board. 

Therefore  the  county  board  of  equalization 
of  Shelby  county  had  no  authority  to  reduce 
the  valuation  fixed  by  the  state  board.  When 
it  attempted  to  equalize  the  values  in  ac- 
cordance with  the  prior  valuations  fixed  by 
the  assessor,  which  valuations  had  been  an- 
nulled by  the  order  of  the  state  board  of 
equalization,  the  proceeding  was  a nullity. 

The  entire  proceeding  of  the  county  board  in 
the  matter  was  of  no  effect.  Mercantile 
Trust  Co.  v.  Schramm,  269  Mo.  489,  190  S.W. 

886." 

See  also  the  cases  of  State  v.  D’lrckx,  11  SW2d  39,  and  First 

Trust  Co.  v.  Wells,  23  SW2d  109. 


CONCLUSION 

Therefore,  in  the  premises,  it  is  the  opinion  of  thiB 
office  that  in  performing  its  duties  a county  board  of  equaliza- 
tion cannot  reduce  the  aggregate  assessed  valuation  of  property 
within  the  county  below  the  aggregate  assessed  valuation  there- 
of, as  fixed  and  determined  by  the  State  Tax  Commission  for  the 
same  year. 
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The  foregoing  opinion,  which  I hereby  approve,  waa  pre 
pared  by  ray  Assistant,  Mr.  Donal  D.  Guffey. 

Very  truly  yours. 


DOO/ld 


John  M.  Dalton 
Attorney  General 


FORFEITURE  OF  In  proceeding  upon  a forfeiture  of  a recognizance, 
RECOGNIZANCE:  Supreme  Court  Rule  32.12  should  be  followed  rather 

than  Section  544. 640,  RSMo  1949. 


June  6,  1957 


Honorable  James  A.  Cole 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Dear  Mr.  Cole : 

Your  recent  request  for  an  official  opinion  reads: 

I request  an  Attorney  Qeneral  s opinion 
on  the  following  fact  situation  involving 
Supreme  Court  rule  Number  32.12  and  Sec- 
tion 544.640,  544.650,  and  540.660  of  R. 

S.  Mo.  1949. 

The  facts  pertaining  to  these  sections  are 
as  follows: 

The  defendant  was  arrested  under  warrant 
issued  upon  the  information  of  the  Pros- 
ecuting Attorney  for  the  crime  of  issuing 
an  insufficient  funds  check.  The  matter 
was  filed  directly  in  the  Magistrate  Court. 
The  defendant  waived  jury  and  the  matter 
was  presented  to  the  Court  and  the  defen- 
dant found  guilty  and  punishment  assessed 
at  6 months  In  the  Franklin  County  jail 
and  a fine  of  One  Hundred  ($100. 00 ) Dol- 
lars together  with  the  costs.  Thereafter, 
and  within  time,  the  defendant  appealed 
the  judgment  of  the  Magistrate  Court  and 
an  appeal  was  taken  to  the  Circuit  Court 
of  Franklin  County,  Mo.  There  the  defen- 
dant gave  a new  bond  in  the  amount  of 
Three  Thousand  ($3000.00)  Dollars.  The 
cause  was  set  for  trial  and  upon  date  of 
setting  defendant  waived  the  jury  and  the 
matter  proceeded  to  trial  and  the  defen- 
dant was  found  guilty  in  the  Circuit  Court 
and  punishment  was  assessed  at  Nine  (9) 
months  in  the  Franklin  County  jail  and 
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fined  In  the  sum  of  Two  Hundred  ($200.00) 

Dollars.  Thereafter,  within  time,  defen- 
dant filed  a motion  for  a new  trial  and 
within  Ninety  (90)  days  said  motion  was 
overruled  by  the  Circuit  Court  of  Fraruclin 
County.  In  due  time,  the  defendant  appealed 
the  case  to  the  St.  Louis  Court  of  Appeals. 

After  expiration  of  the  time  to  perfect 
appeal  to  the  St.  Louis  Court  of  Appeals, 
the  St.  Louis  Court  of  Appeals  dismissed 
the  Appeal  of  the  defendant  on  its  own 
initiative  for  failure  of  Appellant  to 
perfect  the  appeal  and  comply  with  the 
rules.  The  dismissal  of  the  St.  Louis 
Circuit  Court  of  Appeals  is  as  follows: 

CAPTION  OMITTED 

Now  at  this  day,  it  appearing  to  the 
Court  that  the  Appeal  from  the  judgment 
of  conviction  entered  herein  by  the  Cir- 
cuit Court  of  Franklin  County  on  April 
27,  1956,  has  not  been  perfected  within 
the  time  prescribed  by  law  and  the  rules 
of  Court,  it  is  ordered  by  the  Court  of 
its  own  initiative  that  said  appeal  be 
and  the  same  is  hereby  dismissed  for 
failure  of  Appellant  to  perfect  the  Ap- 
peal and  to  comply  with  the  rules;  and 
that  said  Appellant  pay  the  costs  of 
this  Appeal.' 

The  Defendant  is  at  the  present  time  serving 
a sentence  in  St.  Louis  City. 

The  Circuit  Court  of  Franklin  County  has  en- 
tered a forfeiture  of  recognizance. 

The  question  involved  is  whether  to  proceed 
solely  under  Supreme  Court  rule  32.12  by  now 
filing  a motion  for  judgment  on  the  default  and  . 
forfeiture  or  whether  to  follow  544.640  and  have 
a Writ  of  Scire  Facias  issued. 

I would  appreciate  you  advising  as  to  the  pro- 
cedure to  be  followed  in  the  forfeiture  of  this 
recognizance . 

All  references  to  statutes  herein  are  to  RSMo  1949  unless 
otherwise  indicated. 
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Section  5 of  Article  V of  the  Constitution  of  Missouri 
places  broad  rule  making  power  In  the  Supreme  Court  of  Missouri 
as  to  practice  and  procedure.  That  section  reads: 

The  supreme  court  may  establish  rules  of 
practice  and  procedure  for  all  courts.  The 
rules  shall  not  change  substantive  rights, 
or  the  law  relating  to  evidence,  the  oral 
examination  of  witnesses.  Juries,  the  right 
of  trial  by  jury,  or  the  right  of  appeal. 

The  court  shall  publish  the  rules  and  fix 
the  day  on  which  they  take  effect,  but  no 
rule  shall  taxe  effect  before  six  months  after 
its  publication.  Any  rule  may  be  annulled  or 
amended  by  a law  limited  to  the  purpose." 

In  regard  to  this  matter,  the  Missouri  Supreme  Court,  in 
the  case  of  State  v.  Robbins,  269  S.trf.  2d  27,  at  l.c.  29,  has 
stated: 


By  order  of  this  court,  en  banc,  on  April 
14,  1952,  rules  of  criminal  procedure  were 
adopted,  effective  January  1,  1953,  pur- 
suant to  authority  granted  by  Article  V,  §5, 
of  the  Missouri  Constitution  of  19^5,  V.A.M.S.j 
and,  by  order  of  this  court  on  December  8, 

1952,  effective  January  1,  1953,  Supreme  Court 
Rule  1.34  was  rescinded  and  it  was  reiterated 
that  'appeals  in  criminal  cases  from  and  after 
January  1,  1953  (shall)  be  governed  by  the  pro- 
visions of  Rules  28.01  to  28.17'.  Since  defen- 
dant in  the  Instant  case  sought  to  take  an  appeal 
from  the  final  judgment  rendered  on  January  21, 

1953,  the  question  as  to  whether  a valid  appeal 
was  taken  In  thl3  case,  and  therefore,  whether 
this  court  has  Jurisdiction  to  hear  the  cause  on 
appeal  must  be  determined  under  Supreme  Court 
Rule  28.03,  the  pertinent  portion  of  which  is 

as  follows:  'After  the  rendition  of  final  judg- 
ment in  any  criminal  case,  the  defendant  shall 
be  entitled  to  take  an  appeal  as  provided  in 
these  Rules.  An  appeal  shall  be  taken  by 
filing  a notice  of  appeal  in  the  same  manner  and 
within  the  same  time  after  final  Judgment  as 
provided  for  civil  cases.'  * * *. 

In  regard  to  the  effect  that  a Supreme  Court  Rule  has 
when  It  is  in  conflict  with  a statute  on  the  same  subject, 
we  direct  attention  to  the  following  article  by  John  Gibson 
and  Jerome  W.  Seigfreid  in  19  Mo.  Law  Review  70.  At  l.c.  73, 
the  article  reads: 
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The  Missouri  Supreme  Court  has  often  stated 
that  In  construing  the  Constitution,  primary 
stress  will  be  placed  on  the  natural  and  or- 
dinary meaning  of  the  words.  The  plain  mean- 
ing of  the  language,  however,  furnishes  only 
doubtful  assistance  in  determining  the  effect 
of  the  rules  on  the  statutes.  It  would  seem, 
however,  that  the  restrictions  placed  on  the 
rule  making  power  indicate  that  where  the 
court  may  make  rules,  the  statutes  will  be 
superseded.  The  Constitution  carefully  ex- 
cepts substantive  rights,  evidence  law,  oral 
examination  of  witnesses.  Juries,  the  right 
to  trial  by  Jury  and  the  right  of  appeal  from 
the  authority  of  the  court  to  change  in  any 
way,  and  any  changes  relating  thereto  must  come 
from  the  legislature,  where  there  is  no  other 
conflicting  Constitutional  provision.  The  sub- 
ject matter  of  the  rule  making  power  is  thus 
closely  confined,  and  the  inference  would  be 
that  the  court  has  full  authority  in  the  re- 
stricted sphere  in  which  it  can  operate.  This 
view  is  further  strengthened  by  the  power 
vested  in  the  legislature  to  annul  or  amend 
any  rule  by  law.  It  would  seem  that  the  reser- 
vation of  the  veto  power  must  mean  that,  until 
the  legislature  acts,  the  rules  of  the  court 
will  be  of  controlling  force,  even  though  they 
are  in  conflict  with  existing  statutes.  Thus 
the  inference  is  3trong,  from  the  restricted 
grant  of  the  rule  making  power  that  the  plain 
meaning  of  _he  Constitutional  provision  in- 
tended that  the  rules  would  replace  the  statutes . 

Prom  the  above,  it  would  appear  to  be  perfectly  plain  that 
a Supreme  Court  Rule  takes  precedence  regardless  of  any  statutes 
upon  the  same  subject  so  long  as  the  Supreme  Court  Rule  is  with- 
in the  boundaries  of  the  Constitutional  grant  of  authority  3et 
forth  above  found  in  Section  5 of  Article  V of  the  Missouri 
Constitution. 


Section  544.640,  to  which  you  refer,  reads: 

If,  without  sufficient  cause  or  excuse,  the 
defendant  falls  to  appear  for  trial  or  Judg- 
ment, or  upon  any  other  occasion  when  his 
presence  in  court  may  be  lawfully  required, 
according  to  the  condition  of  his  recogni- 
zance, the  court  must  direct  the  fact  to  be 
entered  upon  its  minutes,  and  thereupon  the 
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recognizance  Is  forfeited,  and  the  same  shall 
be  proceeded  upon  by  scire  facias  to  final 
judgment  and  execution  thereon,  although  the 
defendant  may  be  afterward  arrested  on  the 
original  charge,  unless  remitted  by  the  court 
for  cause  shown . " 

Rule  32.12  of  the  Supreme  Court  reads: 

If  there  Is  a breach  of  condition  of  a bond, 
the  court  in  which  a criminal  case  or  proceed- 
ing is  then  pending  shall  declare  a forfeiture 
of  the  bail.  The  court  may  direct  that  a for- 
feiture be  set  aside,  upon  such  conditions  as 
the  court  may  impose,  if  it  appears  that  Justice 
does  not  require  the  enforcement  of  the  forfei- 
ture. When  a forfeiture  has  not  been  set  aside, 
the  court  shall  on  motion  enter  a Judgment  of  de- 
fault and  execution  may  issue  thereon.  By  enter- 
ing into  a bond  the  obligors  submit  to  the  juris- 
diction of  the  court  in  which  the  defendant  is 
required  to  appear  under  the  condition  thereof 
and  in  which  a prosecution  is  or  may  be  pending 
against  the  defendant  and  irrevocably  appoint 
the  clerk  of  the  court  as  their  agent  upon  whom 
any  papers  affecting  their  liability  may  be 
served.  Their  liability  may  be  enforced  on  mo- 
tion without  the  necessity  of  an  independent 
action.  The  motion  and  such  notice  of  the  motion 
as  the  court  prescribes  may  be  served  on  the  clerk  of 
the  court,  who  shall  forthwith  mail  copies  to 
the  obligors  to  their  last  known  addresses. 

From  the  above,  it  will  be  seen  that  a different  procedure 
in  the  matter  of  forfeiture  is  set  forth  in  Rule  32.12  than  in 
Section  544.640.  On  the  basis  of  our  reasoning  above,  in  this 
situation,  you  should  follow  rule  32.12. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  in  proceeding  upon 
a forfeiture  of  a recognizance  that  Supreme  Court  Rule  32.12 
should  be  followed  rather  than  Section  544.640,  RSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 

HPw:bi:gra 


Pre-arranged  funeral  contract  described  in  opinion 
is  a contract  of  insurance  and  offering  of  the  3ame 
to  the  public  without  meeting  licensing  requirements 
of  Missouri's  insurance  code  violates  Sections 
375.300  and  375.310  RSMo  1949. 


June  10,  1957 


Honorable  David  L.  Colson 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 

Dear  Mr.  Colson: 

The  following  opinion  is  rendered  in  reply  to  your  re- 
quest reading  as  follows: 

"A  perplexing  problem  has  developed  here  in 
St.  Francois  County  concerning  a practice 
which  has  been  carried  on  for  many  years  by 
several  funeral  directors.  The  problem  con- 
cerns the  practice  of  pre-arranged  funeral 
contracts  sold  by  certain  St.  Francois  County 
funeral  directors. 

"Please  find  enclosed  herein  a photostatic 
copy  of  one  such  contract,  sold  by  the  Sparks 
Funeral  Home,  accompanied  by  a photostatic 
copy  of  certain  checks  and  receipts  for  pay- 
ment on  said  contracts. 

"It  is  my  understanding  that  these  contracts 
are  a violation  of  the  Statutes  of  Missouri. 

I would  appreciate  it  very  much  if  you  would 
favor  me  with  an  early  opinion  as  to  the  le- 
gality of  this  type  of  contract. " 

Provisions  of  the  sample  contract  referred  to  in  your 
letter  quoted  above  are  set  out  in  full  in  order  that  no  doubt 
will  be  entertained  as  to  the  contract  provisions  to  which  this 
opinion  is  addressed.  We  quote  the  sample  contract  in  the  fol- 
lowing language: 


INSURANCE: 
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"$500.00 

"PREARRANGED  FUNERAL  SERVICE  CONTRACT 

''This  agreement  made  by  and  between  the 
undersigned  first  party,  and  Murphy  L. 
Sparks  and  Donald  P.  Sparks  d-b-a  Sparks 
Funeral  Home,  second  party,  WITNESSETH: 

"WHEREAS  the  parties  hereto  are  desirous 
of  making  provisions  for  proper  funeral 
services  and  the  payment  therefor,  NOW 
THEREFORE  In  consideration  of  the  premises 
and  the  mutual  promises  hereinafter  ex- 
pressed it  is  hereby  agreed  as  follows: 

"1.  The  first  party  shall  and  will  pay  to 
the  second  party  the  sum  of  Five  Dollars 
upon  the  signing  of  tills  agreement  and  Two 
Dollars  on  the  first  of  each  and  every 
month  thereafter. 

* will  receive  metal  casket  on  this 
contract 


"2.  Upon  the  death  of  the  first  party  while 
this  agreement  is  in  force  and  provided  that 
funeral  services  for  said  first  party  are 
rendered  by  the  second  party,  the  second 
party  will  credit  and  deem  paid  its  charges 
for  the  casket  and  wood  box  used  for  such 
services  to  the  extent  of  Five  Hundred  Dol- 
lars if  said  first  party  is  15  years  old  or 
over  at  the  time  of  death,  or  Two  Hundred  Dol- 
lars  if  first  party  is  10  years  old  but  less 
than  15,  or  One  Hundred  Dollars  if  first  Darty 
is  less  than  10  years  old.  It  Is  exp^osc^y 
agreed  and  understood  that  this  credit  3hall 
not  apply  to  charges  for  professional  services, 
embalming,  vault,  burial  clothing,  telephone 
and  telegraph,  hearse  and  flower  car,  death 
notices,  flowers,  opening  of  grave  or  ceme- 
tery lot. 
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”3.  The  second  party  will  provide  free  e- 
mergency  ambulance  service  to  transport  the 
first  party  to  any  local  hospital. 

"4.  Should  the  first  party  fail  to  make  any 
payment  when  due.  Sections  2 and  3 shall  be- 
come inapplicable  and  of  no  force  and  effect, 
but  should  tne  first  party  at  any  time  prior 
to  his  death  pay  all  past  due  payments.  Sec- 
tions 2 and  3 shall  again  become  applicable 
and  of  full  force  and  effect. 

"5.  This  agreement  shall  become  effective 
upon  payment  of  the  initial  payment  by  the 
first  party  and  upon  the  signing  of  the  par- 
ties hereto. 

“SPARKS  FUNERAL  HOME. .FLAT  RIVER  & BONNE  TERRE,  MO. 

“IN  WITNESS  WHEREOF  the  parties  hereto  have  here- 
unto set  their  hands  this  10  dav  of  Pebruary, 
1924.  

“SPARKS  FUNERAL  HOME,  by  Walter  E.  Jahn 

11  Everett  Sparks Maggie  Jahn 

Sec 

Second  Party  First  Party  " 

* Underscored  provision  supplied  by  inter- 
lineation. 

Section  375*300  fUMo  1949,  provides: 

“Any  person  or  persons  who  in  tills  state  shall 
act  as  agent  or  solicitor  for  any  individual, 
association  of  individuals  or  corporation  en- 
gaged In  the  transaction  of  insurance  business, 
without  such  person  or  persons  first  having  ob- 
tained from  the  superintendent  of  the  insurance 
division  of  tills  state  the  certificate  authoriz- 
ing him  to  act  as  such  agent  or  solicitor,  as 
required  by  section  375.010,  or  who  shall  act  as 
agent  or  solicitor  for  any  individual,  associa- 
tion of  individuals  or  corporation  engaged  in 
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Insurance  business , before  such  Individual , as- 
sociation of  individuals  or  corporation  shall 
have  been  duly  authorized  and  licensed  by  the 
superintendent  of  the  insurance  division  of 
this  state  to  transact  business  in  this  state , 
or  after  such  license  has  been  suspended,  re- 
voked, or  lias  expired,  shall  be  deemed  guilty 
of  a misdemeanor,  and  on  conviction  thereof, 
shall  be  fined  not  less  than  ten  nor  more 
than  one  hundred  dollars  for  each  offense,  or 
imprisoned  in  the  county  or  city  Jail  for  not 
less  than  ten  days  nor  more  than  six  months, 
or  by  both  such  fine  and  imprisonment." 

Section  375.310*  RSMo  1949,  provides  in  part,  as  follows: 

"Any  association  of  individuals,  and  any  cor- 
poration transacting  in  this  state  any  insur- 
ance business,  without  being  authorized  by  the 
superintendent  of  the  insurance  division  of 
this  state  so  to  do,  or  after  the  authority 
so  to  do  lias  been  suspended,  revoked,  or  has 
expired,  shall  be  liable  to  a penalty  of  two 
hundred  and  fifty  dollars  for  each  offense, 

• * • * 

In  State  ex  rel.  Inter- Insurance  Auxiliary  Company  v. 
Revelle,  I65  S.W.  1084,  257  Mo.  529*  l.c.  535*  the  Supreme  Court 
of  Missouri  spoke  as  follows: 

"The  essential  elements  of  a contract  of  in- 
surance are  an  agreement,  oral  or  written, 
whereby  for  a legal  consideration  the  promisor 
undertakes  to  indemnify  the  promisee  if  he 
3hall  suffer  a specified  loss." 

In  the  case  of  Rogers  v.  Shawnee  Fire  Insurance  Company  of 
Topeka,  Kansas,  111  S.W.  592,  132  Mo.  App.  275*  l.o.  278,  the 
Kansas  City  Court  of  Appeals  used  the  following  language  in  dis- 
cussing the  words  "indemnity"  and  "insurance": 

"indemnity  signifies  to  reimburse,  to  make 
good  and  to  compensate  for  loss  or  injury. 

{4  Words  and  Phrases,  p.  3539.)  Insurance 
is  defined  by  Bouvier,  • to  be  a contract  by 
which  one  of  the  parties,  called  the  insurer. 
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binds  himself  to  the  other  called  the  In- 
sured, to  pay  to  him  a sum  of  money,  or 
otherwise  indemnify  him.” 

In  the  case  of  State  ex  inf.  v.  Black,  145  S.W.  (2d)  4o6, 

347  Mo.  19>  l.c.  24,  the  insurance  character  of  burial  asso- 
ciations was  alluded  to  In  the  following  language: 

"ihe  insurance  character  of  this  business  is 
recognized  by  the  provision  of  the  act  ex- 
empting such  associations  from  the  general  in- 
surance laws . " 

The  insurance  character  of  burial  associations  is  also  at- 
tested by  the  following  language  found  in  Section  376.020,  RSMo 
1949,  of  Missouri's  regular  life  insurance  company  law: 

•'*  * • provided,  that  any  association  con- 
sisting of  not  more  than  one  thousand  five 
hundred  citizens,  residents  of  the  state  of 
Missouri,  all  living  within  the  boundaries 
of  not  more  than  tiiree  counties  in  this  state, 
said  counties  to  be  contiguous  to  each  other, 
organized  not  for  profit  and  solely  for  the 
purpose  of  assessing  each  of  the  members  there- 
of upon  the  death  of  a member,  the  entire  a- 
mount  of  said  assessment,  except  ten  cents 
paid  by  each  member,  to  be  given  to  a bene- 
ficiary or  beneficiaries  named  by  the  deceased 
member  in  his  or  her  certificate  of  membership, 
said  certificate  of  membership  to  be  issued  by 
such  association,  shall  not  be  construed  to  be 
life  insurance  company  under  the  laws  of  tills 
state,  * * 

At  44  C.J.S.,  Insurance,  Sec.  27,  we  find  the  subject  of 
burial  benefit  treated  as  follows: 

"'Burial  benefit'  or  'funeral  benefit'  has 
been  regarded  as  life  insurance . " 

In  the  footnote  to  the  texts  of  C.J.S.,  just  quoted,  we  are  cited 
to  the  case  of  State  ex  rel.  Reece  v.  Stout,  17  Tenn.  App.,  65 
S.W.  (2d)  827,  in  which  case  the  following  language  is  found  at 
65  S.W.  (2d)  827,  l.c.  829: 
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"Burial  or  funeral  benefit,  being  determinable 
upon  the  cessation  of  human  life,  and  dependent 
upon  that  contingency,  constitutes  life  insur- 
ance. Such  a contract  has,  however,  been  held 
void  as  against  public  policy  and  in  restraint 
of  trade,  where,  al though  the  purpose  of  the 
association  was  to  provide,  at  their  death,  a 
funeral  and  proper  burial  for  the  members,  the 
association  was  organized  on  the  mutual  plan, 
the  members  contributing  a stipulated  sum 
weekly,  and  the  funeral,  certain  funeral  fur- 
nishings, and  outfit  were  to  be  furnished,  by 
and  through  a designated  undertaker,  or  official 
undertaker, " 

In  the  case  of  Knight  v.  Finnegan  (D.C.  Mo.)  7 4 F.  Supp. 

900,  the  Court,  in  the  course  of  defining  life  Insurance,  spoke 
as  follows  at  7^  F.  Supp.  900,  l.c.  901: 

"Moreover,  the  elements  and  requisites  of  an 
insurance  policy  are,  among  others,  'a  risk 
or  contingency  insured  against  and  the  dura- 
tion thereof.*  *A  promise  to  pay  or  indemnify 
in  a fixed  or  ascertainable  amount.*  ’ 

Summarizing  the  essential  provisions  of  the  contract  quoted 
above,  it  is  noticed  that  whatever  payments  are  made  by  the  first 
party  while  the  contract  is  in  force  will  merely  be  credited 
against  the  agreed  value  of  the  casket  to  be  furnished;  that 
amounts  so  paid  may  or  may  not  have  any  true  relation  to  the 
agreed  value  of  the  casket,  depending  on  the  cessation  of  human 
life,  which  is  the  only  way  to  terminate  payments  under  the  con- 
tract and  still  receive  its  full  benefits;  that  the  schedule  of 
payments  would  require  more  than  twenty  years'  payments  to  equal 
tne  value  of  a casket  worth  five  hundred  dollars;  and  that  even 
though  the  first  party  should  die  three  months  after  signing  the 
contract  the  second  party  would,  under  applicable  previsions  of 
the  contract,  be  obligated  to  furnish  a casket  worth  five  hun- 
dred dollars.  Hence,  we  have  present  in  the  contract  the  element 
of  risk"  essential  to  an  insurance  contract. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  pre-arranged 
funeral  service  contract  fully  described  in  the  foregoing  opin- 
ion is  a contract  of  Insurance  within  the  meaning  of  the 
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language  contained  in  Section  375.310  RSMo  19^9  and  offering 
of  the  3aiae  to  the  public  without  meeting  requirements  of 
Missouri's  laws  relating  to  organization  and  regulation  of 
insurance  companies  will  cause  persons  so  offering  such  con- 
tract to  be  subject  to  the  penalties  prescribed  by  Sections 
375.300  and  375.310  RSMo  19 49. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 


INSANE  PERSONS:  Probate  Court  may  compel  alleged  insane 
EXAMINATION  BY  persons  to  submit  to  an  examination  by 
PHYSICIANS:  a physician  following  an  application  for 

involuntary  hospitalization. 


June  17,  1957 


Honorable  James  A.  Cole 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Attention:  Mr.  Charles  E.  Hansen 

Assistant  Prosecuting  Attorney 


Dear  Sir: 


In  your  latter  of  May  3,  you  wrote  as  follows: 

"Proceedings  have  been  commenced  by 
the  husband  of  the  proposed  patient 
under  Section  202. 807 . Notice  thereof 
ha3  been  given  to  the  proposed  patient 
by  the  Sheriff.  Two  doctors  were  ap- 
pointed to  examine  the  proposed  patient. 
The  doctors  have  reported  to  the  Judge 
that  they  are  unable  to  examine  the 
proposed  patient,  because  upon  their 
appearance  at  her  residence,  she  locks 
herself  in  her  room. 

"The  problem  thus  arises  as  to  what 
power  the  Probate  Judge  has  to  cause 
her  to  submit  to  examination.  Or  can 
the  Judge  proceed  with  the  hearing 
under  Section  202.S07(6),  if  the  doc- 
tors report  the  proposed  patient  will 
not  permit  them  to  examine  her. 

"If  the  original  petition  in  the  case 
states  that  the  proposed  patient  is 
in  such  condition  that  she  is  liable 
to  cause  injury  to  herself  or  others, 
could  the  Judge  empower  the  Sheriff 
to  detain  the  proposed  patient  in  a 
suitable  place,  thereby  making  it 
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possible  to  obtain  an  examination  of 
the  proposed  patient.  This  would  not 
comply  with  Section  202.600  because  of 
the  aosence  of  a statement  from  a doc- 
tor, because  none  has  been  able  to 
examine  her,  to  determine  if  she  is  at 
the  present  time  dangerous  to  herself." 

Section  202.607,  RSMo  Cum.Supp.  1955*  it  seems  to  us, 
contemplates  an  examination  by  two  licensed  physicians  (in 
addition  to  the  one  whose  certificate  accompanies  the  ap- 
plication, if  one  does  accompany  it),  before  a judicial 
proceeding  shall  continue. 

It  certainly  isn't  clear  what  exactly  was  contemplated 
by  the  legislature  in  this  section.  In  subsection  1 there 
is  the  provision  that  an  application  may  state  that  the  pro- 
posed patient  has  refused  to  submit  to  an  examination.  In 
subsection  3 there  is  a provision  for  the  two  court  appointed 
physicians  to  examine.  Apparently,  as  we  have  said,  these 
two  are  to  be  appointed  by  the  court  even  if  one  physician 
has  examined  the  proposed  patient  prior  to  the  application. 
Apparently,  too,  they  are  "to  examine  the  proposed  patient" 
whether  he  acquiesces  or  not. 

Ve  think  the  court  has  the  inherent  power  to  authorize 
the  sheriff  or  other  police  officers  to  use  the  force  neces- 
sary to  aid  the  court  appointed  physicians  in  making  the 
examination.  Ve  know  of  no  rights  of  the  individual  that 
would  be  violated  by  compelling  him  to  submit.  Subsection 
3 of  Section  202.605,  RSMo  Cum.  Supp.  1955*  states  that  the 
probate  court  shall  order  "all  preliminary  acts  required  by 
section  202.607  be  performed  before  the  hearing.”  This  in- 
dicates that  the  legislature  apparently  considered  that  the 
court  could  compel  the  proposed  patient  to  be  examined. 

Section  202.620  states  categorically  that  the  patient 
shall  be  examined  by  the  hospital  staff  as  soon  as  practic- 
able. Certainly,  there  the  examination  was  contemplated  by 
the  legislature  without  any  regard  whatsoever  to  the  patient's 
desires. 

There  are  ample  provisions  throughout  Chapter  202  for 
the  individual  to  have  an  examination  if  he  demands  it  or 
someone  demands  it  for  him  following  his  commitment  by  means 
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of  the  emergency  procedures. 

Enclosed  Is  an  opinion  dated  September  29,  1955,  to  the 
Honorable  Gordon  R.  Boyer  which  shows  that  this  office  is  of 
the  opinion  that  the  1955  Act  meets  the  objections  the  court 
had  to  the  1953  Act  in  the  case  of  State  v.  Mullinax,  Mo. 
858,  269  S.  W.  2d  72. 


gQ^LUSION 


It  is  our  opinion  that  the  probate  court  has  the  authority 
to  compel  an  alleged  mentally  ill  person  to  submit  to  an  ex- 
amination in  a hearing  to  determine  the  truth  regarding  his 
illness  following  any  application  for  his  involuntary  hospi- 
talization. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Russell  S.  Noblet. 


Tours  very  truly. 


John  M.  Dalton 
Attorney  General 
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r.ent  where  subsequent  to  she  esse 
ment  date  the  property  is  totally 
partially  destroyed. 


/ 


Honorable  David  L.  Colson 
Prosecuting  Attorney 
S..  Francois  County 
Farmington,  Missouri 

Dear  Mr.  Colson: 

Reference  is  made  to  your  request  for  an  official 
opinion  which  request  reads  as  follows: 


Several  requests  have  been  made  to  the 
County  Court,  St.  Francois  County,  Missouri, 
for  tar.  relief  for  those  persons  whose  prop- 
erty //as  destroyed  in  the  tornado  area.  In 
particular,  the  Citizen’s  Committee  of  the 
Desloge- Cantwell  Area  are  hoping  that  the 
tar.es  of  those  persons  Involved  can  be  reduced 
for  the  year  1957. 

It  i3  my  understanding  from  a reading  of  the 
statutes  that  their  taxes  are  based  upon  the 
assessment  made  although  their  property  is  at 
a later  time  destroyed. 

These  people  nave  been  informed  that  there 
will  be  am  adjustment  in  future  years  but  that 
no  adjustment  can  be  made  for  the  current  year. 

I would  appreciate  an  early  opinion  from  your 
office  concerning  the  answer  to  tills  problem. 


Section  137. 075,  RSMo  19^Sj  provides  that  every  person 
owning  property  on  the  first  day  of  January  shall  ce  liable 
for  taxes  thereon  during  the  same  calendar  year.  Said 
Section  mere  fully  provides  as  follows: 


Every  person  owning  or  holding  real 
property  or  tangible  personal  property 
on  the  first  day  of  January  including 
ail  such  property  purchased  on  that  day, 
shall  be  liable  for  taxes  thereon  during 
the  3ame  calendar  year. 


C/J  C/J 
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It  would  seem  to  be  clear  from  the  above  Section  that  the 
date  for  determining  liability  for  taxes  is  fixed  at  January  1. 
In  the  case  of  Collector  cf  Revenue  vs.  Ford  Motor  Company,  158 
Fed.  2d  35^ , the  court  stated: 

The  tax  is  not  dependent  on  continual 
ownership  but  on  ownership  at  the  assess- 
ment date . 

See  al3o  St.  Louis  Provident  Association  vs.  Gruner,  355 
Mo.  1030,  199  SW2d  409,  and  McLaren  vs.  Sheble,  45  Mo.  130.  In 
the  latter  case  the  court  held  that  the  statutory  lien  for  taxes 
relates  bacx  to  and  taxes  effect  from  the  inception  point  of  the 
assessment  although  the  assessment  may  not  be  consummated  until 
a later  day  or  month  in  the  year. 

Section  137.080,  RSMo  1949,  fixes  the  inception  point 
of  the  assessment  as  follows: 

Real  estate  shall  be  assessed  at  the 
assessment  which  3hall  commence  on  the 
first  day  of  January,  1946,  and  3hall  be 
required  to  be  assessed  every  year  there- 
after. 

In  the  case  of  State  ex  rel  vs.  Edwards,  136  Mo.  360, 
the  court  stated  at  l.c.  368  and  369: 

In  assessing  property  the  owner  is  required 
to  list  the  property  owned  by  him  on  the  first 
day  of  June  of  the  year-  the  assessment  is  made, 
and  the  value  is  placed  upon  it  by  the  assessing 
officers  as  it  was  on  that  day.  The  worx  of  the 
assessor  can  not  be  done  in  one  day,  and  he  is 
given  from  the  first  day  of  June  to  the  first  day 
of  January  in  which  time  he  is  required  to 
complete  the  assessment.  But  the  details  of  the 
assessment,  when  completed,  relate  back  to  the 
first  day  of  June,  and  must  be  taken  as  of  that 
day,  otherwise  serious  complications  might  arise 
as  is  3hown  in  this  case. 

Under  date  of  September  6,  1951 , this  office  Issued  an 
official  opinion  to  Clarence  Evans,  Chairman  of  Missouri  State 
Tax  Commission,  holding  that  said  Commission  has  no  authority 
to  abate  taxe3  on  property  duly  assessed  but  which  was  sub- 
sequent to  that  date  partially  or  wholly  destroyed.  A copy 
of  said  opinion  is  enclosed  herewith. 
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Me  are  of  the  opinion  that  the  same  result  would  be 
obtained  in  regard  to  the  county  court  or  the  county  board  of 
equalization.  Me  have  examined  in  detail  the  statutes  relating 
to  the  powers  and  authority  of  tne  county  court  and  county 
board  of  equalization  and  are  unable  to  find  any  authority 
for  either  of  said  bodies  to  reassess  real  estate  or  abate 
taxes  arising  by  virtue  of  a regular  and  proper  assessment 
where  such  property  has  beer*  subsequent  to  January  1, 
destroyed  or  partially  destroyed  by  act  of  God. 

CONCLUSION 


Therefore,  in  the  premises  it  is  the  opinion  of  this 
office  that  the  county  court  or  county  board  of  equalization 
cannot  reassess  real  estate  and  tangible  personal  property 
or  abate  taxes  arising  by  virtue  of  a regular  and  proper 
assessment  where  subsequent  to  the  assessment  date,  the 
property  Is  totally  or  partially  destroyed. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Mr.  D nal  D Guffey. 

Very  truly  yours. 


EDGlgaure 


John  K.  Dalton 
Attorney  General 


.♦3WSFAPER3:  Requirements  of  Section  493.050  RSmo  1949,  that 

LEGAL  PUBLICATION.  a newspaper  be  altered  as  second  clars  matter  at 

post  office  in  publication  city,  and  that  a 
newspaper  shall  have  been  legally  and  consecu- 
tively published  for  three  years,  means  three 
years  from  date  first  issue  was  actually  published,  and  not  three 
years  from  date  second  class  permit  was  issued.  A weekly  newspaper 
which  actually  began  legal  and  consecutive  publication  on  June  11, 
1954,  and  has  continued  uninterruptedly  to  the  present,  but  obtained 
postal  permit  on  October  11,  1954,  three  year  publication  period 
began  June  11,  1954  and  not  on  October  15,  1954.  If  newspaper  has 
complied  with  other  requirements  of  said  statute,  it  is  qualified 
to  publish  all  legal  notices  as  of  June  11,  1957. 


Honorable  J.  V.  Colley 
Prosecuting  Attorney 
Dade  County 
Greenfield,  Missouri 


July  2,  1957 


Dear  Mr.  Colley: 

This  is  to  acknowledge  receipt  of  your  recent  request 
for  a legal  opinion  reading  as  follows: 

"The  probate  Judge  of  Dade  County, 

Missouri,  has  asked  me  to  secure 
an  opinion  from  your  office  concern- 
ing Section  493.050,  Missouri  Revised 
Statutes  of  1949* 

"It  appears  that  one  of  our  local 
newspapers  began  regular  and  consecu- 
tive publication  of  his  newspaper  on 
June  11,  1954,  and  completed  a three 
year  period  on  June  11,  1957*  Said 
newspaper  also  has  a list  of  bona  fide 
subscribers  voluntarily  engaged  as 
such,  who  have  paid  or  agreed  to  pay 
a stated  price  for  a subscription  for 
a definite  period  of  time.  From  June 
11#  1954,  and  for  four  months  there- 
after this  newspaper  was  mailed  under 
a third  class  postal  permit.  After 
that  time  the  editor  secured  a second 
class  permit  and  has  been  operating 
under  ouch  permit  since. 

"This  question  has  been  raised;  does 
the  three  year  period  of  regular 
publication  begin  October  15#  1954 
(the  date  the  second  class  permit 
was  authorized)  or  the  date  of  June 
11#  1954#  when  the  actual  three  year 
period  of  consecutive  publication  began? 
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" It  seems  to  me  as  If  this  section  of 
the  Statute  merely  requires  a second 
class  permit  be  in  effect  at  the  time 
the  three  year  period  of  regular  and 
consecutive  publications  have  been 
completed. 

”l  will  appreciate  an  opinion  from  your 
office  so  that  I may  correctly  advise 
the  Probate  Judge  of  Dade  County ." 

Section  493.030*  RSMo  1949  referred  to  in  the  opinion  request 

reads  as  follows 1 

"All  public  advertisements  and  orders  of 
publication  required  by  law  to  be  made 
and  all  legal  publications  affecting  the 
title  to  real  estate*  shall  be  published 
in  some  dally*  triweekly*  semiweekly  or 
weekly  newspaper  of  general  circulation 
in  the  county  where  located  and  which 
shall  have  been  admitted  to  the  post 
office  as  second  class  matter  in  the 
city  of  publication!  shall  have  been 
published  regularly  and  consecutively 
for  a period  of  three  years;  shall  have 
a list  of  bona  fide  subscribers  voluntarily 
engaged  as  such*  who  have  paid  or  agreed 
to  pay  a stated  price  for  a subscription 
for  a definite  period  of  time;  provided* 
that  when  a public  notice*  required  by 
law*  to  be  published  once  a week  for  a 
given  number  of  weeks*  shall  be  published 
in  a dally*  triweekly*  semiweekly  or 
weekly  newspaper*  the  notice  shall  appear 
once  a week*  on  the  same  day  of  each  week* 
and  further  provided*  that  every  affidavit 
to  proof  of  publication  shall  state  that 
the  newspaper  in  which  such  notice  was 
published  has  complied  with  the  provisions 
of  this  section;  provided  further*  that 
the  duration  of  consecutive  publication 
herein  provided  for  Bhall  not  affect  news- 
papers which  have  become  legal  publications 
prior  to  the  effective  date  of  this  section; 
provided*  however*  that  when  any  newspaper 
shall  be  forced  to  suspend  publication  in 
any  time  of  war*  due  to  the  owner  or 
publisher  being  inducted  into  the  armed 
forces  of  the  United  States*  the  same  may 
be  reinstated  within  one  year  after  actual 
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hostilities  shall  have  ceased,  with  all 
benefits  under  the  provisions  of  this 
section,  upon  the  filing  with  the 
secretary  of  state  of  notice  of  intention 
of  said  owner  or  publisher,  his  widow  or 
legal  heirs,  to  republish  said  newspaper, 
setting  forth  the  name  of  the  publication, 
its  volume  and  number,  its  frequency  of 
publication,  and  its  readmission  to  the 
post  office  where  it  was  previously 
entered  as  second  class  mall  matter,  and 
when  it  shall  have  a list  of  bona  fide 
subscribers  voluntarily  engaged  as  such 
who  have  paid  or  agreed  to  pay  a stated 
price  for  subscription  for  a definite 
period  of  time.  All  laws  or  parts  of 
laws  in  conflict  with  this  section 
except  sections  493.070  and  493.120, 
are  hereby  repealed," 

The  qualifications  of  a newspaper  for  publishing  advertise- 
ments and  notices  required  by  law  to  be  published  as  set  out 
by  this  section  are: 

1)  A general  circulation  in  the  county  in  which  the 
newspaper  is  located  and  shall  have  been  admitted  to  the  post 
office  as  a second  class  matter  in  the  city  of  publication. 

2)  The  newspaper  shall  have  been  published  regularly 
and  oonsectlvely  for  a period  of  three  years. 

3)  It  shall  have  a list  of  bona  fide  subscribers 
voluntarily  engaged,  who  have  paid  or  agreed  to  pa%  a stated 
subscription  price  for  a definite  period  of  time. 

As  we  understand  the  opinion  request,  the  inquiry  is 
whether  the  three  year  period  of  regular  and  oonsecutive 
publication  of  the  newspaper  began  on  October  13#  1954,  when 
the  second  class  permit  was  authorized,  or  on  June  11,  1954, 
when  the  actual  three  year  period  of  consecutive  publication 
began. 

We  have  been  informed  the  newspaper  referred  to  above  is  a 
weekly  newspaper  and  has  been  published  as  such  continuously 
from  June  11,  1954  to  and  including  the  present  time. 

Since  no  question  has  been  raised  with  reference  to  the 
qualifications  of  the  newspaper  referred  to,  except  as  to  those 
mentioned  in  the  opinion  request,  for  the  purpose  of  our 
dlscuselon  it  will  be  assumed  that  such  newspaper  has  met 
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all  the  other  requirements  mentioned  In  the  statute. 

Prom  the  wording  of  Section  493.050,  supra.  It  Is  obviously 
the  legislative  Intent  that  In  order  to  be  a legal  publication 
within  the  meaning  of  the  statute,  a newspaper  must  comply 
with  each  qualification  or  requirement  therein  set  out,  and  that 
It  must  have  met  all  of  said  qualifications  on  any  date  It 
attempts  to  publish  a legal  advertisement  or  notice  of  any  kind. 
This  principle  waB  declared  to  be  the  law  in  State  ex  rel  v. 
Thomas,  203  Mo.  App.  452  at  l.c.  458* 

"The  material  consideration  was 
whether  the  newspaper  Is  a dally 
newspaper  at  the  time  the  notices 
are  to  be  inserted.  It,  manifestly, 
would  not  be  material  whether  the 
paper  was  a newspaper  before  the 
work  was  actually  to  be  done  by  It 
for  the  reason  that  It  might  be  a 
daily  newspaper  at  the  time  the 
bids  were  submitted  or  the  contract 
let  and  might  not  be  one  during  the 
time  the  Insertions  were  to  be  made 
in  It.  We  do  not  think  that  the 
Legislature  was  concerned  with  the 
question  as  to  whether  the  newspaper 
should  be  a dally  newspaper  at  any  time 
other  than  when  the  work  of  publishing 
the  notices  was  to  be  performed.  For 
these  reasons  we  think  that  there  was 
a valid  letting  of  the  contract,  or, 
at  least,  that  the  board  did  not  abuse 
It 8 discretion  in  letting  the  contraot 
to  a newspaper  such  as  the  successful 
bidder  in  this  case." 

If  the  newspaper  referred  to  had  been  published  regularly 
and  consecutively  as  a weekly  for  a period  of  three  years, 
beginning  on  June  11,  1954,  had  been  entered  as  a second  class 
matter  In  the  city  of  publication  on  that  date,  and  assuming 
it  had  complied  with  the  other  statutory  requirements  as 
previously  stated,  then  it  would  unquestionably  have  been 
qualified  to  publish  legal  notices  on  June  11,  1957*  However, 
if  the  three  year  period  of  publication  did  not  begin  until 
October  15,  1954,  when  the  second  class  permit  was  authorized, 
then  the  newspaper  could  not  print  legal  notices  until 
October  15,  1957. 

The  factual  situation  leads  to  the  inquiry  as  to  Just  when 
the  regular  and  consecutive  publication  would  begin  and  end  in 
order  for  the  newspaper  to  be  qualified  to  print  legal  notices. 
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and  what,  if  any  bearing  would  the  issuing  of  the  postal  permit 
have  on  the  beginning  of  the  three  year  period.  This  question, 
as  well  as  the  specific  one  propounded  in  the  opinion  request, 
can  be  accurately  answered  only  by  reference  to  the  particular 
qualifications  set  out  in  Section  493.050,  supra,  and  a determi- 
nation from  the  language  expressed  therein  what  the  legislative 
Intent  was  with  reference  to  such  subject  matter. 

Upon  a careful  examination  of  the  statutes  we  find  no 
indication  of  a legislative  intent  to  use  the  words  in  a 
technical  sense,  therefore  according  to  the  rules  of  statutory 
construction,  it  is  presumed  that  the  language  used  in  said 
section  has  been  used  in  its  plain  and  ordinary  sense. 

Another  rule  of  statutory  construction  not  so  familiarly 
known,  but  which  we  find  to  be  particularly  helpful  in  the 
present  instance,  is  that  announced  in  Nordberg  v.  Montgomery, 

351,  Mo.  at  180,  by  the  court  at  l.o.  185* 

“The  * several  parts,  or  sections,  of 
Buch  a statute  are  to  be  construed 
in  connection  with  every  other  part, 
or  seotlon,  and  all  are  to  be  considered 
as  parts  of  a connected  whole,  and 
harmonized,  if  possible,  so  as  to  aid 
in  giving  effect  to  the  intention  of 
the  lawmakers.'  State  ex  re  1.  Dean  et 
al.v.  Daues  et  al.,  321  No.  1126,  14 
S.V.  (2d)  990,  l.c.  1002.  See,  also. 

Holder  v.  51ms  Hotel  Co.,  338  Mo.  85T# 

92  S.W.  (2d)  620,  104  A.L.R.  339; 

State  ex  rel.  Kansas  City  Power  & Light 
Co.  v.  Smith,  342  Mo.  75#  111  S.W.  (2d) 

513;  State  v.  Wipke,345  Mo.  283,  133 
S.W.  (2d)  354;  State  ex  inf.  McKittrlck 
v.  Carelene  Products  Co.,  346  Mo.  1049, 

144  S.W.  (2d)  153.” 

Applying  such  rules  of  construction  to  the  statutory 
qualifications  under  consideration,  that  a newspaper  shall  have 
been  admitted  to  the  post  office  as  second  class  matter  in  the 
city  of  publication  and  that  the  paper  shall  have  been  published 
regularly  and  consecutively  for  a period  of  three  years,  it  is 
noted  these  requirements  are  separate  and  distinct  and  are  not 
dependent  on  each  other;  for  example,  that  within  the  meaning 
of  these  statutory  requirements  a newspaper  shall  not  be 
deemed  to  have  begun  its  three  year  regular  publication  period 
until  the  date  when  the  second  class  postal  permit  was  authorized. 
It  is  also  noted  that  either  or  both  of  these  separate  require- 
ments expressly  or  by  nen«Hsary  implication  fall  to  Indicate  any 
particular  time  or  ary  o^her  preliminary  requirement  shall  have 
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been  met  at  the  beginning  of  the  three  year  publication  period. 

If  the  statutory  three  year  period  did  not  begin  until  the 
date  of  issuance  of  the  postal  permit,  then  this  would  have  the 
inescapable  effect  of  requiring  the  paper  to  have  the  permit  in 
effect  during  the  entire  three  year  period. 

It  seems  to  us  that  if  the  law  makers  had  intended  to  place 
any  further  restrictions  in  this  particular  on  newspapers,  then 
they  would  have  expressly  so  provided  in  the  statute,  or  at 
least  would  have  used  language  therein  from  which  it  must 
necessarily  be  implied  any  further  requirements  of  this  or  a 
similar  nature  should  be  complied  with.  However,  we  fail  to 
find  any  qualifying  language  of  this  nature  in  the  statutes. 

Rather  it  appears  to  be  the  more  reasonable  construction 
of  the  Be  statutory  requirements,  and  the  one  more  nearly  in 
accord  with  the  apparent  legislative  intent,  that  the  regular 
and  consecutive  publication  of  a newspaper  for  a period  of 
three  years,  can  mean  only  one  thing  in  its  plain  and  ordinary 
sense;  namely,  that  the  three  year  period  shall  begin  on  the 
date  when  the  actual  physical  publication  of  the  newspaper 
occurred,  and  that  such  publication,  in  the  caBe  of  a weekly 
newspaper,  shall  have  been  continuously  published  once  each 
week  for  a period  of  three  years  from  the  first  publication. 

In  the  absence  of  statutory  provisions  to  the  contrary 
we  cannot  do  violence  to  same  by  writing  something  into  the 
statute  which  is  not  there,  the  effect  of  which  would  be 
that  it  was  the  legislative  intent  the  three  year  period 
shall  begin  from  the  date  the  newspaper  had  obtained  its 
second  class  postal  permit.  Therefore,  it  is  believed  that 
a newspaper  may  obtain  its  second  class  permit  at  any  time 
within  the  three  year  publication  period  and  before  the 
end  of  such  publication  period.  If  it  follows  such  procedure, 
such  newspaper  will  have  sufficiently  complied  with  this 
portion  of  the  statute. 

In  view  of  the  foregoing  it  is  our  thought  that  the 
three  year  regular  and  consecutive  publication  period  of  the 
newspaper,  referred  to  in  the  opinion  request,  started  on 
June  11,  1954  when  the  actual  publication  began,  and  not  on 
October  15,  195*1,  when  the  second  class  post  office  permit  was 
authorized. 

If  said  paper  has  complied  with  all  other  requirements 
of  Section  493.050,  supra,  on  or  before  June  11,  1957,  it  is 
qualified  to  publish  a legal  advertisement  required  by  law 
to  be  published,  as  of  that  date. 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
requirements  of  Section  493.050,  RSMo  1949,  that  a newspaper 
shall  have  been  entered  as  second  class  matter  In  the  post 
office  of  the  city  of  publication;  and  that  a newspaper  shall 
have  been  published  regularly  and  consecutively  for  a period  of 
three  years,  mean  that  a newspaper  shall  have  been  published 
regularly  and  consecutively  for  a period  of  three  years  from 
the  date  the  first  issue  was  actually  published,  and  not  three 
years  from  the  date  the  second  class  postal  pemit  was  granted 
to  such  newspaper. 

It  is  further  the  opinion  of  this  department  that  where  a 
newspaper  actually  began  regular  and  consecutive  publication 
on  JUne  11,  1934,  and  continued  thereafter  without  interruption 
until  the  present  time,  but  did  not  obtain  a second  class 
postal  permit  in  the  city  of  publication  until  October  15.  1934, 
and  if  all  other  requirements  of  Section  493.050,  RSMo  1949 
have  been  complied  with,  its  three  year  publication  period 
legally  began  on  June  11,  1934  and  not  on  October  15*  1934  when 
its  postal  permit  was  authorized.  Said  newspaper  has  sufficiently 
complied  with  the  statutory  requirements  and  was  authorized  to 
publish  all  legal  advertisements  and  notices  as  of  June  11,  1937* 

The  foregoing  opinion,  which  is  hereby  approved,  was 
prepared  by  Assistant  Attorney  Oeneral,  Paul  N.  Chitwood. 

Yours  very  truly. 


Robert  R.  Wei bora 

Assistant  Attorney  General,  for 
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JOHN  M.  DALTON 
Attorney  General 
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In  the  detenninati  n of  the  winner  of  a contests  In  which 
the  winner  is  determined  by  the  judgment  of  the  compara- 
tive merits  of  statements  within  twenty-five  words  or 
less,  which  statements  begin,  "I  like  to  trade  at  Crown 
Drug  Stores  because, " they  are  determined  upon  skill, 

.nd  not  upon  chance,  and  although  such  operation  may 
v .ntail  the  elements  of  consideration  and  prize,  yet  the 
c peration  is  not  a lottery  within  the  meaning  of  lottery 
laws  of  Missouri  inasmuch  as  the  third  and  necessary 
element  of  chance  is  not  present. 


October  21,  1957 


Honorable  William  A.  Collet 
Prosecuting  Attorney 
Jackson  County 
415  East  12th  Street 
Kansas  City  6,  Missouri 

Dear  Sir: 

Your  recent  re:quest  for  an  official  opinion  reads: 

"I  am  requesting  herewith  pursuant  to  a 
telephone  conversation  this  afternoon 
with  Mr.  Williamson,  an  opinion  as  to 
the  legality  of  a contest  which  is  com- 
mencing n Jackson  County,  as  shown  by 
the  enclosed  advertisement  in  the  Friday, 
October  4,  Kansas  City  Star,  and  the 
enclosed  entry  blank,  and  contest  rules. 

"I  have  advised  the  general  counsel  of 
the  Crown  Drug  Company,  Mr.  Alfred 
Kuraner,  937  Rialto  Building,  Kansas 
City,  Missouri,  of  this  request  for  an 
opinion.  You  will  note  that  the  con- 
testant is  required  to  answer  true  to 
a number  of  questions,  and  then  finiBh 
in  twenty-five  words  or  less  the  follow- 
ing sentence  'I  like  to  trade  at  Crown 
Drug  Stores  because  - - In  this 

connection  I would  refer  you  to  the  last 
sentence  of  rule  one  of  the  contest  rules, 
which  states  that  'if  you  are  in  doubt 
as  to  which  statement  is  true  or  false', 
you  may  go  to  your  nearest  Crown  Drug 
Store  and  examine  the  merchandise. 

"You  will  notice  also  that  one  entry 
blank  is  given  with  each  25^  purchase  in 
a Crown  Drug  Store. 
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"The  essay  sentence  is  by  rule  7 to  be  Judged 
on  * originality , sincerity,  aptness  of  thought 
and  expression'.  I am  advised  by  Mr.  Kuraner, 
counsel  for  the  Crown  Drug  Company,  that 
according  to  the  contest  plan  all  entries  are 
turned  over  to  an  independent  contractor, 

Potts -Woodbury,  Inc.,  the  drug  company's  ad- 
vertising agency,  which  advertising  agency 
is  instructed  to  Judge  the  contest  on  the 
basis  of  the  elements  previously  mentioned. 

It  is  the  position  of  the  drug  company  that 
they  do  not  control  in  any  way  the  selection 
of  the  winners. 

"I  would  appreciate  your  opinion  at  your 
earliest  convenience  whether  this  contest 
violates  the  lottery  laws  of  the  State  of 
Missouri . " 

To  your  opinion  request  you  have  attached  what  is  labeled 
"OPFICIAL  ENTRY  BLANK  - CROWN'S  PAMOUS  BRANDS  'True  or  Palse' 
CONTEST."  Following  this  heading  are  eight  rules  which  the 
contestant  is  advised  to  follow.  Rules  1,  2,  3 and  4 read: 

"1 . Read  all  of  the  statements  of  each 
Pamous  Brand  listed  below  and  then  mark 
an  X in  the  square  in  front  of  the  state- 
ment which  Is  'True.'  By  a 'True'  state- 
ment we  mean  a statement  which  tells  what 
the  product  is  actually  used  for  or  a 
statement  which  describes  the  actual  prod- 
uct. You  must  identify  EACH  'True'  State- 
ment of  EACH  product  to  be  eligible.  If 
you  are  in  doubt,  as  to  which  statement  is 
'True  or  Palse, ' you  may  go  to  your  nearest 
Crown  Drug  Store  and  examine  the  merchandise. 

"2.  After  you  have  marked  an  X in  the  box 
in  front  of  EACH  'True'  statement  then 
finish  the  statement,  'I  like  to  shop  at 
Crown  because'  in  2p  words  or  less.  Space 
for  your  statement  is  provided  at  the 
bottom  of  this  entry  blank. 

"3.  Print  your  name  and  address  plainly 
in  space  provided  at  the  bottom  of  this 
blank.  Then  drop  your  entry  in  the  offi- 
cial entry  box  which  is  provided  in  all 
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Crown  Drug  Stores.  Do  not  attach  letters, 
drawing  or  photographs  of  your  entry. 

"4.  There  is  no  limit  as  to  the  number  of 
entries  you  may  make;  however,  all  entries 
must  be  on  an  official  entry  blank  (one 
given  with  each  25^  purchase)  or  on  a fac- 
simile thereof.  An  entry  blank  will  be 
on  display  at  all  Crown  Drug  Stores  at  all 
times  during  the  contest.  Contest  is  sub- 
ject to  all  Federal,  State  and  Local 
Regulations.  All  entries  must  be  original 
and  in  the  contestant's  own  name." 

Rule  7 reads: 

"7.  All  entries  will  FIRST  be  Judged  as 
to  the  correctness  of  the  marked  by  X 
•True'  statements.  If  every  ’True'  state- 
ment of  EVERY  product  is  correct,  then  the 
statement  'I  like  to  shop  at  Crown  because' 
will  be  Judged.  This  statement  will  be 
Judged  on  originality,  sincerity,  aptness 
of  thought,  and  expression.  All  Judging 
will  be  made  by  Potts-Woodbury,  Inc., 

Advertising  Agency  and  the  decision  of  the 
Judges  will  be  final.  Duplicate  prizes 
will  be  awarded  in  case  of  ties.  Fancy 
entries  will  not  count  extra.  No  entries 
will  be  returned  and  no  correspondence 
•will  be  entered  into  in  regard  to  this 
contest.  Entries,  contents  and  ideas 
therein  become  the  property  of  the  Crown 
Drug  Company  and  can  be  used  as  it  sees 
fit . " 

The  first  three  true  or  false  statements  are  set  forth  here 
in  order  that  their  character  may  be  perfectly  understood.  They 
are: 

"(  ) 8ILICARK  A Medicated  Dandruff 

Treatment 

( ) SILICARE  A Medicated  Hand  Lotion 

( ) PEPSI -COLA  'The  Light  Refreshment' 

( ) PEPSI -COLA  'Oood  for  your  Car' 
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( ) SHULTON  SPRAYS  'For  a Lovelier  You' 

( ) SHULTON  SPRAYS  'For  all  Household 
Pests ' . M 


There  are  twenty -seven  of  these  true  or  false  questions,  all 
of  them  relating  to  products  sold  at  Crown  Drug  Stores.  Follow- 
ing the  last  question,  set  forth  in  a box,  is  repeated  the  invita- 
tion set  forth  in  Rule  1,  above,  which  reads: 

"If  you  are  in  doubt,  as  to  which  state- 
ment is  'True  or  False, ' you  may  go  to 
your  nearest  Crown  Drug  Store  and  examine 
the  merchandise . " 

At  the  bottom  of  the  page,  also  set  forth  in  a box,  is  the 
statement : 


'FINISH  THIS  SENTENCE  IN  25  WORDS  OR  LESS... 

I like  to  trade  at  CROWN  DRUG  STORES 
because:  ..." 

This  statement  is  followed  by  four  blank  underscored  lines,  a 
space  intended  for  the  statement  referred  to  above. 

We  now  turn  to  the  case  of  State  ex  inf.  McKlttrick  v. 
Olobe -Democrat  Publishing  Co.,  341  Mo.  862.  At  l.c.  875  the 
Missouri  Supreme  Court  stated : 

"The  elements  of  a lottery  are:  (1)  con- 
sideration; (2)  prize;  (3;  chance.  It  is 
conceded  that  the  first  two  of  these  were 
present  in  the  'Famous  Names'  contest,  here 
involved,  the  sole  question  being  whether 
the  third  element  - chance  - was  there.  In 
England  and  Canada  where  tne  'pure  chance 
doctrine'  prevails  a game  or  contest  is  not 
a lottery  even  though  the  entrants  pay  a 
consideration  for  the  chance  to  win  a prize, 
unless  the  result  depends  entirely  upon 
chance.  In  the  United  States  the  rule  was 
the  same  until  about  1904;  but  it  is  now 
generally  held  that  chance  need  be  only  the 
dominant  factor.  [38  C.J.,  sec.  5*  p.  291; 

17  R.d.L.,  sec.  10,  p.  1223;  Waite  v.  Press 
Publishing  Assn.,  155  Fed.  58,  85  C.C.A. 
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576,  11  R.A.  (N.S.)  609,  12  Ann.  Cae.  319.] 

Hence  a contest  may  be  a lottery  even  though 
skill.  Judgment  or  research  enter  thereinto 
In  some  degree.  If  chance  In  a larger  degree 
determine  the  result.  Whether  the  chance 
factor  Is  dominant  or  subordinate  Is  often 
a troublesome  question." 

It  will  be  noted  from  the  above  that  the  elements  of  a 
lottery  are  prize,  consideration  and  chance.  All  three  must  be 
present  If  an  operation  is  to  be  a lottery  under  Missouri  law. 

We  may  state  that  the  Olobe -Democrat  case  has  been  followed  by 
Missouri  appellate  courts  since  Its  rendition  In  1937. 

In  the  Instant  situation,  the  element  of  "prize"  Is 
obviously  present.  On  the  opposite  side  of  the  entry  blank, 
from  which  we  quoted  above,  there  Is  a statement  of  the  prizes 
which  will  be  awarded  the  winners.  The  first  prize  Is  a 1933 
Edsel  car;  the  second  is  a $730  bottle  of  perfume;  the  third  is 
a $643  Syl vania  Color  TV;  and  other  prizes  listed  are  referred 
to  up  to  the  number  of  near  three  thousand. 

There  can  be  no  question  but  that  the  element  of  "con- 
sideration, " as  that  term  has  been  construed  by  Missouri  courts, 
is  also  present.  It  will  be  noted  from  the  contest  rules,  quoted 
above,  that  in  order  to  enter  the  contest  one  must  purchase  some 
article  at  a Crown  Drug  Store  for  not  less  than  231 . There  must 
then  be  expended  upon  the  entry  form  the  work  of  marking  the 
twenty-seven  true  or  false  statements.  This,  as  Is  Indicated  by 
the  contest  rules,  may  necessitate  another  trip  to  a Crown  Drug 
Store.  There  waxut  then  be  written  the  little  essay  on  why  the 
contestant  prefers  Crown  products.  After  this,  the  contest 
form  must  either  be  taken  to  a Crown  Drug  Store  or  mailed.  As 
we  stated  above,  all  of  this  expenditure  of  money,  time  and 
effort  clearly  constitutes  "consideration"  as  Missouri  appellate 
courts  have  construed  the  meaning  of  that  term. 

There  now  remains  the  question  of  whether  or  not  the  third 
necessary  element  of  "chance"  is  the  dominant  element  in  de- 
termining the  winners.  It  will  be  remembered  that  in  our  quota- 
tion from  the  Olobe -Democrat  case  the  court  stated  that  "a 
contest  may  be  a lottery  even  though  skill.  Judgment  or  research 
enter  thereinto  in  some  degree,  if  chance  in  a larger  degree 
determine  the  result.  Whether  the  chance  factor  is  dominant  or 
subordinate  is  often  a troublesome  question." 
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We  take  the  above  to  mean,  conversely,  that  even  though 
some  element  of  chance  may  be  present  in  a contest  It  will  not 
be  held  to  be  "chance"  if  that  element  is  subordinate  and  if 
skill  is  dominant. 

We  now  come  to  the  specific  situation  which  you  present. 

It  will  be  noted  that  this  contest  consists  of  two  parts.  The 
first  is  the  marking  of  the  true  or  false  statements.  It  will 
be  noted  that  the  rules  state,  both  preceding  the  true  or  false 
statements  and  Immediately  succeeding  them,  that  if  a contestant 
is  in  doubt  regarding  the  proper  answer  to  any  of  the  questions 
he  may  go  to  a Crown  Drug  Store  and  examine  the  product  about 
which  he  is  doubtful  in  order  to  determine  the  correct  answer. 

We  submit  that  this  phase  of  the  contest  presents  no  element  of 
chance.  By  the  exertion  of  some  effort,  the  contestant  may 
determine  with  absolute  finality  the  correctness  of  the  true 
or  false  statements.  Therefore,  as  we  stated,  we  see  no  element 
of  "chance"  in  the  first  part  of  the  contest. 

We  now  come  to  the  second  part,  which  is  finishing  the 
statement,  in  twenty -five  words  or  less,  "I  like  to  trade  at 
Crown  Drug  Stores  because i ..."  Specifically,  we  have  to 
determine  whether  the  determination  of  the  best  statement  is 
a matter  of  "chance"  or  of  "skill." 

In  connection  with  this  matter,  we  turn  again  to  the  Olobo- 
Democrat  case.  At  l.c.  876  the  Missouri  Supreme  Court  stated t 

"Laying  the  foregoing  cases  aside  for  a 
minute,  let  us  3 00k  at  a few  of  the  de- 
cisions cited  by  respondent  which  may  be 
thought  to  face  the  other  way.  In  Brooklyn 
Daily  Bagle  v.  Voorhies  (1910),  181  Fed. 

579 > it  was  held  a contest  for  a prize  for 
the  'best'  essay  upon  the  name  of  a certain 
breakfast  food  was  not  a lottery,  and  that 
advertisements  thereof  could  be  sent  through 
the  United  States  mall.  The  defendant  post- 
master contended  the  conditions  of  the  con- 
test did  not  specify  in  what  respect  the 
essays  should  be  'best*  and  therefore  left 
it  open  to  the  whim  of  the  Judges  - or 
chance.  The  opinion  said,  'it  must  be  held 
that  to  offer  a prize  for  the  "best"  essay 
might  be  a lottery,  if  the  persons  are  not 
Induced  to  compete  with  some  definite  state- 
ment of  what  the  word  "best"  means; ' but 
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ruled  that  sufficient  appeared  in  the  record 
to  show  definitely  the  contest  was  to  be 
Judged  on  the  basis  of  literary  merit  for 
advertising  purposes.” 

It  will  be  noted  that  in  Rule  7 of  the  Crown  contest,  set 
forth  above,  a definite  standard  is  set  up  by  which  the  state- 
ment is  to  be  Judged,  to  wit,  "originality,  sincerity,  aptness 
of  thought,  and  expression."  Turning  to  the  Brooklyn  Dally 
Bagle  case,  referred  to  in  the  Globe -Democrat  case,  above,  we 
find  the  following  (181  Fed.  579,  l.c.  582) : 

"The  government  also  contends  that  inasmuch 
as  the  advertisement  does  not  specifically 
say  that  the  essays  shall  be  Judged  because 
of  literary  merit,  but,  on  the  other  hand, 
offers  a prize  solely  for  the  'best'  essay, 
which  might  be  best  written,  best  expressed, 
most  persuasive,  longest,  shortest,  or  best 
from  any  other  standpoint,  the  Judging  would 
depend  upon  the  whim  of  the  Judges,  and  not 
upon  their  application  of  any  recognized 
standard . 

"It  must  be  held  that  to  offer  a prize  for 
the  ’best'  essay  might  be  a lottery,  if  the 
persons  are  not  induced  to  compete  with  some 
definite  statement  of  what  the  word  'best' 
means.  But  a distinction  as  to  the  methods 
of  the  Judges  is  academic,  for  if  the  contest 
be  honestly  carried  on  (and  this  is  admitted), 
and  the  best  essay  from  any  definite  known 
standpoint  selected,  such  competition  would 
not  seem  to  be  in  any  sense  a lottery.  The 
wording  of  the  suggested  advertisement  is 
disconnected  and  does  not  definitely  say  that 
the  merits  of  the  breakfast  food,  rather  than 
its  title,  are  to  be  extolled;  but  the  general 
sense  indicates  that  literary  merit  for  ad- 
vertising purposes,  as  it  might  appear  to  the 
opinions  of  the  three  Judges,  would  be  the 
standard  of  Judging." 

In  United  States  Supreme  Court  Reports  (Annotated),  94  L. 
73,  following  a discussion  of  operations  which  were  held  to  be 
lotteries,  we  find  the  statement: 


Ed. 
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"On  the  other  hand,  a bona  fide  contest  for 
a competition  In  essays  was  held  not  to  be 
a lottery,  so  as  to  come  within  the  purview 
of  the  mall  fraud  statutes.  In  Brooklyn  Dally 
Eagle  v.  Voorhies  (1910,  CC  NT)  l8l  F 579. " 

In  the  case  of  Oilbert  v.  Houck  Plano  Co.,  159  111.  App.  3^7* 
the  Illinois  Appellate  Court,  In  referring  to  a promotional  scheme 
which  consisted  of  a "word  contest"  which  called  for  a statement 
as  to  the  excellency  of  the  pianos  sold  by  the  Houck  Company, 
stated,  l.o.  350: 

"With  the  Justice  of  the  contract  between 
plaintiffs  and  defendant  we  have  nothing 
to  do,  nor  have  we  with  the  merits  or 
expediency  of  this  method  of  advertising 
pianos.  But  the  method  is  no  more  a lottery 
and  depends  no  more  on  lot  or  chance  than 
a distribution  of  school  prizes  does." 

In  the  case  of  Lucky  Calendar  Co.  v.  Cohen,  120  A2d  107,  l.c. 
113,  the  Supreme  Court  of  New  Jersey  stated: 

"There  can  be  no  criticism  of  prize  con- 
tests when  they  are  truly  contests  of 
ability,  and  the  best  or  superior  entrants 
have  a reasonable  opportunity  to  be  the 
winner.  Prize  contests,  where  the  selection 
is  based  on  adequate  standards  made  known 
to  the  contestants  and  sought  to  be  complied 
with  by  them  and  used  to  select  the  winner  by 
Judges  whose  qualifications  have  reasonable 
relation  to  the  purpose  to  be  achieved,  are 
not  illegal,  Brooklyn  Dally  Eagle  v.  Voorhies, 

181  P.  579  (C.C.E.D.  N.Y.  1910).  The  In- 
gredient of  chance,  so  condemned  In  State  v. 

Shorts,  32  N.J.L.  398  (Sup.  Ct.  1868),  where 
Chief  Justice  Beasley  said  at  page  401s  'This 
ingredient  of  chance  is,  obviously,  the  evil 
principle  against  which  all  prohibitory  laws 
are  aimed, ' and  by  this  court  in  our  recent 
decision  in  this  case,  is  absent  where  there 
is  an  honest  attempt  to  Judge  all  entrants 
by  reasonable  criteria.  The  subjective  in- 
volvement of  the  Judge,  unavoidable  as  it  is 
in  a great  many  of  the  cases  where  the  stand- 
ards to  be  applied  require  personal  Judgment, 
does  not  vitiate  the  choice  as  one  of  chance 
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selection,  provided  he  has  qualifications  which 
reasonably  indicate  that  the  result  reached  by 
him  generally  would  be  concurred  in  by  persons 
learned  or  experienced  in  the  particular  field 
involved.  As  an  appropriate  example  we  refer 
to  a contest  in  our  own  profession,  the  Ross 
Prize  Essay  Contest,  conducted  annually  since 
1934  by  the  American  Bar  Association  under  the 
terms  of  the  will  of  the  late  Judge  Ersklne  M. 
Ross.  The  judges  chosen  are  traditionally  a 
practicing  lawyer,  a judge  and  a law  teacher, 
and  they  do  not  select  the  winner  by  chance, 

41  A.B.AJ  823  (September  1955) J see  also 
Blyth  v.  Hulton  & Co.,  Ltd.,  (Ct.  App.  1908), 

24  T.L.R.  719,  72  J.P.  401,  52  S.J.  599,  Hinges 
v.  City  of  Birmingham,  251  Ala.  65,  36  So.  2d 
93  (Sup.  Ct.  19^7,  and  the  illuminating  dis- 
cussion in  Contests  and  the  Lottery  Laws,  45 
Harv.  L.  Rev.  1196,  1210-1217. 

"In  Blyth  v.  Hulton  8s  Co.,  Ltd.,  supra,  the 
English  Court  of  Appeal  had  before  it  a very 
similar  jingle  contest.  The  defendants,  who 
were  proprietors  of  a weekly  journal,  announced 
that  they  would  give  a first  prize  of  lb.  300 
for  the  best  last  line  in  a limerick  competi- 
tion, a second  prise  of  lb.  100  and  two  more 
prizes  of  lb.  50  each  and  in  addition  they 
would  send  a sovereign  to  each  of  the  next  100 
entries  by  way  of  consolations  prizes.  The 
express  indication  was  that  every  coupon  entry 
sent  would  be  very  carefully  examined  by  a 
competent  staff,  and  would  be  judged  entirely 
on  its  merits  and  that  the  editor's  decision 
would  be  final.  The  limerick  there  to  be 
completed  was: 

'He  wished  her  a happy  New  Year  and 
endeavored  to  make  it  quite  clear  that 
her  happiness  lay  in  naming  the  day 


"The  winning  line  was: 

'When  the  ring  and  the  book  should 
appear . ' 

"When  the  winner  was  announced,  the  plaintiff, 
who  had  sent  in  a line  identical  to  the  one 
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chosen  as  the  winner,  but  who  had  not  been 
declared  the  winner,  brought  action  to  recover 
the  amount  of  the  prize.  The  court  there  held 
that  In  all  the  circumstances  of  the  case  the 
contest  was  a lottery,  it  being  obvious  that 
the  selection  of  the  winner,  by  reason  of  the 
greater  than  60,000  entries,  and  the  screening 
out  process  used  to  eliminate  all  but  a select 
few,  had  to  be  made  by  chance  and  not  merit. 

It  particularly  condemned  the  100  consolation 
prizes  as  clearly  contemplating  distribution 
by  chance.  The  elements  of  chance  in  the 
Lucky  Calendar  ’contest’  are  far  greater  than 
those  condemned  in  the  English  case. 

"In  the  ’Pepsi-Cola’  case.  Hinges  v.  City  of 
Birmingham,  251  Ala.  65,  36  So.  2d  93  (Sup.Ct. 
1948),  heavily  relied  upon  by  the  plaintiff, 
the  court  found  that  there  were  definite  known 
standards  set  up  for  Judging  the  winners;  that 
these  standards  were  known  not  only  to  the 
participants  but  to  the  Judges  as  well  - 
factors  absent  in  the  case  at  bar  - and  that 
these  were  sufficient  to  remove  the  contest 
there  from  the  ’odium  of  lotteries,  gift 
enterprises,  or  schemes  in  the  nature  of 
lotteries.'  Though  it  reached  a different 
conclusion,  the  court  in  that  case  expressed 
the  same  view  we  adhere  to  in  Judging  this 
case  when  it  said: 

•The  standards  set  up  for  Judging  the 
monthly  contest  statements  or  compositions, 
as  to  why  Pepsi-Cola  hits  the  spot,  are  apt- 
ness, originality  and  Interest.  This  can 
mean  but  one  thing:  the  most  apt,  the  most 
original  and  the  most  Interesting,  statement 
shall  be  adjudged  the  winner.  The  selections 
are  to  be  made  by  the  application  of  defi- 
nitely known  standards  promulgated  and  announced 
for  that  purpose.  That  to  prepare  such  a state- 
ment or  composition  requires  the  exercise  of 
the  Judgment,  skill,  discretion  and  effort  of 
the  contestant,  cannot  be  denied.  And  if  the 
contests  are  honestly  carried  on  and  the  best 
composition  selected  according  to  these  known 
standards,  the  selections  made  are  not  the 
result  of  chance.’  (36  So.  2d  93,  at  page  97.)" 
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In  view  of  tne  above.  It  is  our  belief  that  while  there 
might  be  some  element  of  chance,  although  we  believe  it  to  be 
very  small,  in  determining  the  winner  of  the  statement  referred 
to  above,  such  element  is  very  subordinate  and  that  the  dominant 
element  would  be  skill. 

Therefore,  we  do  not  believe  that  the  third  necessary  ele- 
ment, to  wit,  "chance,”  is  present  in  the  situation  which  you 
present,  and  that  it  therefore  is  not  a lottery  within  the 
meaning  of  the  Missouri  lottery  law. 


CONCLJaiOM 

It  is  the  opinion  of  this  department  that  in  the  deter- 
mination of  the  winner  of  a contest  in  which  the  winner  is 
determined  by  the  Judgment  of  the  comparative  merits  of  state- 
ments within  twenty -five  words  or  less,  which  statements  begin, 
"I  like  to  trade  at  Crown  Drug  Stores  because,”  they  are 
determined  upon  skill,  and  not  upon  chance,  and  that  although 
such  operation  may  entail  the  elements  of  consideration  and 
prize,  yet  the  operation  is  not  a lottery  within  the  meaning 
of  the  lottery  laws  of  Missouri  inasmuch  as  the  third  and 
necessary  element  of  chance  is  not  present. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Hugh  P.  Williamson. 


Yours  very  truly. 


HPWiml 


JOHN  M.  DALTON 
Attorney  General 


GAMBLING  DEVICES: 
PINBALL  MACHINES: 
MINORS: 


A pinball  machine  which  pays  off  only  in  free 
games  is  not  a gambling  device.  No  law  which 
prohibits  the  playing  of  pinball  machines  by 
minors  in  Missouri. 


January  21;,  1957 


Honorable  George  ’4.  Dawes 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 

Dear  Mr.  Dawes: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
which  reads  in  part  as  follows: 

"I  have  been  asked  by  Ogle  Selinger,  our 
sheriff,  to  obtain  an  opinion  from  you 
relative  to  pinball  machines.  It  seems 
that  some  of  the  minors  in  this  county 
play  the  pinball  machines  and  the  local 
minister  I referred  to  is  complaining 
about  it. 

"I  would,  therefore,  appreciate  an  opinion 
from  your  office  as  to  the  legality  of  pin- 
ball machines  that  offer  free  games  only  as 
a reward  for  securing  a certain  number  there- 
on. My  opinion  is  that  they  are  not  illegal 
to  have  one  in  a place  of  business. 

"Secondly,  I would  appreciate  your  opinion  on 
whether  or  not  minors  playing  such  pinball 
i.mchines  and  proprietors  permitting  them  to 
play  are  violating  the  law.  Prom  what  I could 
find  I feel  that  this  is  not  illegal  either. 
However,  in  view  of  Section  318.090  restricting 
minors  in  the  playing  of  gaming  devices,  I would 
like  your  opinion." 


In  regard  to  your  first  question,  it  is  believed  that  the 
attached  opinion  to  Honorable  ^dvln  P.  Brady,  dated  April  lij.,  1950, 
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and  the  attached  opinion  to  Ronald  J.  Puller,  dated  September  l5» 

1949,  completely  answers  the  question  as  to  free  games  being  a 
prise  in  the  three  elements  of  lottery,  consideration,  chance  and 
prize.  The  application  of  Section  318*090,  RSKo  1949#  has  been 
considered  in  regard  to  the  playing  of  pinball  machines  by  minors. 

It  is  thought  best  for  the  purpose  of  this  opinion  to  quote  that 
section  which  is  as  follows i 

"Every  licensed  keeper  of  any  table  mentioned 
in  Section  318.010  who  shall  suffer  any  person 
under  the  age  of  twenty -one  years  to  play  cn 
such  table  kept  by  him  without  the  permission 
of  the  father,  master  or  guardian  of  such 
minor  first  granted,  shall  forfeit  and  pay  a 
fine  of  fifty  dollars  for  every  such  offense, 
one -ha If  of  which  shall  be  for  the  informer,  to 
be  recovered  by  a civil  action." 

It  is  necessary  to  quote  Section  318.010,  now  amended  as  A.  L. 
1953*  page  662,  to  which  the  above  section  may  be  deemed  to  refer. 

Said  section  reads: 

"The  county  court  shall  have  power  to  license 
the  keepers  of  billiard  tables  and  all  similar 
tables  upon  which  balls  or  cues  are  used.  At 
eaoh  terra,  the  clerk  of  said  court  shall  prepare 
and  deliver  to  the  collector  of  their  county, 
as  many  blank  licenses  for  the  keepers  of  such 
tables  herein  mentioned  as  the  respective  courts 
shall  direct  which  shall  be  signed  by  the  clerk 
and  attested  by  the  seal  of  the  court." 

The  words  expressly  struck  in  the  amending  law  from  the  former 
section  were,  "pigeonhole  tables,  jenny  lind  tables,  and  ail  other 
tables  kept  and  used  for  gaming."  The  words  added  in  lieu  thereof  are 
and  all  similar  tables."  It  is  not  believed  that  under  either  the 
old  or  the  new  sections  the  description  is  sufficient  to  include 
machines  such  as  are  referred  to  as  "pinball  machines"  although  balls 
are  used  in  both  such  games  and  they  may  be  equally  said  to  be  kept 
and  used  for  gaming.  It  cannot  be  claimed,  however,  that  there  is 
any  similarity  between  a cue  and  a pin.  In  prosecution  for  crime 
one  of  the  cardinal  rules  is  that  stated  in  State  v.  Dougherty,  216 
S.W.  2d.  467#  l.c.  471#  358  Mo.  734* 

" * Criminal  statutes  are  to  be  construed  strictly) 
liberally  in  favor  of  the  defendant,  and  strictly 
against  the  state,  both  as  to  the  charge  and  the 
proof.  No  one  is  to  be  made  subject  to  such 
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statutes  by  Implication.*  State  v.  Bartley, 

304  Mo.  56,  263  3.W.  95,  96j  State  v.  Taylor, 

342  Mo.  325,  133  s.w.  2d.  336,  341**  * * * *" 

In  light  of  the  above  it  Is  thought  that  Seotion  316*090, 
supra,  cannot  be  deemed  to  pro  ride  a penalty  or  prohibit  the  use 
of  pinball  machines  by  persons  under  the  age  of  21  years.  No 
legislative  aotion  In  regard  to  such  prohibition  has  been  found. 

oONCi-USXON 


Therefore,  it  is  the  opinion  of  this  office  that  a pinball 
machine  which  pays  off  only  in  free  games  is  not  a gambling  device. 

It  is  the  further  opinion  of  this  office  that  no  law  exists 
which  prohibits  the  playing  of  pinoall  machines  by  ..inors  in 
Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  James  W.  Paris. 


Yours  very  truly. 


hno.  (2) 
JWFjmw 


John  M.  Dalton 
Attorney  General 


SCHOOLS:  Data  on  average  daily  attendance  for  school 

year  1956-1957  used  in  determining  avorage 
SCHOOL  DISTRICTS*  daily  attendance  of  proposed  enlarged 

district  submitted  to  voters  as  plan  of 
county  board  of  education  when  such  plan 
is  submitted  to  voters  after  June  30,  1957 
and  before  July  1,  1958. 


r 


FILED 


November  27,  1957 


Honorable  Dick  B.  Dale,  Jr. 

Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 

Dear  Mr.  Dale: 

This  is  in  response  to  your  request  for  opinion  dated 
November  18,  1957*  which  reads  as  follows: 

"Our  County  Superintendent  of  Schools, 

Mr.  Otis  L.  Chandler,  has  asked  me  to 
request  an  opinion  from  your  office 
concerning  proposed  enlarged  school 
districts  under  sections  165.657  to 
165.703,  RSMo  1949. 

"The  question  which  concerns  the  Ray 
County  Board  of  Education  is,  whether 
to  use  daily  attendance  data  for  the 
school  year  of  1956-57,  in  the  prepara- 
tion of  a Ray  County  Board  of  Education 
plan  to  be  submitted  to  the  voters  of 
the  County,  as  provided  by  section 
165.677. 

"The  facts  leading  up  to  this  question 
are  as  follows: 

June  1957  - Ray  County  Board  of 
Education  submitted  proposed  plan  to 
the  State  Board  of  Education  as  provided 
by  section  165.677,  using  daily  attendance 
data  for  the  school  year  1955-56. 

Subsequently,  the  Ray  County  proposed 
plan  was  not  approved  by  the  State  Board 
of  Education. 

Within  sixty  days  a revised  plan  was 
submitted  by  the  Ray  County  Board  of 
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Education  to  the  State  Board  of  Education. 

This  revised  plan  also  was  not  approved. 

"Under  section  165.677,  RSMo  19^9  the 
County  Board  of  Education  is  now  proceed- 
ing to  make  a new  plan  which  is  to  be  sub- 
mitted to  the  voters  of  the  County  within 
sixty  days  from  the  time  the  revised  plan 
was  rejected  by  the  State  Board  of  Educa- 
tion. Since  we  are  now  in  the  1957*58 
school  year,  and  the  statute  provides  that 
the  Board  use  daily  attendance  data  for 
the  preceding  year,  there  is  some  confusion 
among  the  Board  members  and  the  County 
Superintendent  as  to  whether  the  1955*56 
data,  which  was  used  in  the  rejected  plans 
submitted  to  the  State  Board  of  Education, 
should  be  used  or  whether  the  1956-57 
attendance  data,  which  would  be  the  data 
for  the  preceding  year,  should  be  used. 

"An  opinion  concerning  the  foregoing 
question  will  be  greatly  appreciated  by 
the  County  Board  of  Education  and  by  this 
office. " 

The  particular  portion  of  Section  165.677,  RS,  Cum.  Supp. 
1955,  which  gives  rise  to  this  question  is  that  which  reads  * 

"No  enlarged  district  may  be  proposed  or 
submitted  without  the  approval  of  the 
state  board  unless  such  proposed  district 
shall  have  a minimum  of  two  hundred  pupils 
in  average  dally  attendance  for  the  pre- 
ceding year  or  is  comprised  of  at  least 
one  hundred  square  miles  of  area . " 

In  arriving  at  the  meaning  of  this  provision,  we  are  guided 
by  the  quotation  contained  in  Willard  Reorganised  School  Dist. 
No.  2 of  Greene  County  v..  Springfield  Reorganized  School  Dist. 
No.  12  of  Greene  County,  24l  Mo.  App.  93^,  248  SW2d  435,  442: 

* * • We  may  not  capriciously  Ignore 
the  plain  language  of  the  statute  but  in 
determining  what  the  language  really  means 
we  may  oonaider  the  entire  purpose  and 
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policy  of  the  statute  and  "the  language  in 
the  totality  of  the  enactment'1  and  construe 
it  in  the  light  of  "what  is  below  the  sur- 
face of  the  words  and  yet  fairly  a part  of 
them."  The  meaning  of  statutes  and  particu- 
larly the  meaning  of  our  school  statutes  may 
not  be  found  in  a single  sentence  but  in  all 
their  parts  and  their  relation  to  the  end  in 
view  or  to  the  general  purpose . • * * ’ " 

The  purpose  of  this  entire  enactment  was  succinctly  stated 
in  State  ex  rel.  Rogersville  Reorganised  School  Diet.  No.  4,  of 
Webster  County,  v.  Holmes,  363  Mo.  760,  762,  253  SW2d  402x 

"The  reorganisation  law  became  effective 
July  18,  1948.  Its  purpose  was  to  promote 
the  rapid  merger  of  the  multitude  of  small. 

Inadequately  equipped  and  financed  school 
districts  of  this  State  into  fewer  and 
larger  districts  with  financial  resources 
to  provide  adequate  buildings,  teaching 
staffs  and  equipment.  • * *" 

Judging  from  the  portion  of  Section  165.677  quoted  above, 
it  evidently  was  the  opinion  of  the  Legislature  that  generally 
the  minimum  else  of  a school  district,  in  order  to  effect  the 
purpose  of  the  act,  should  be  one  hundred  square  miles  in  area 
or  consist  of  two  hundred  pupils  in  average  daily  attendance. 

We  say  "generally"  because  it  was  also  apparently  recognised 
that  there  might  be  circumstances  in  which  a smaller  district 
would  be  acceptable,  in  which  event  it  could  be  approved  by  the 
State  Board  of  Education.  In  any  event,  there  is  a prohibition 
against  the  creation  of  a smaller  district  without  the  approval 
of  the  State  Board. 

Although  for  the  purpose  of  Jurisdiction  the  submission  of 
its  own  plan  to  the  voters  of  the  proposed  district  by  the  county 
board  of  education  may  be  considered  as  Just  one  more  step  in  the 
total  process  of  reorganization  (State  ex  rel.  Corder  School 
Dist.  No.  R-3  V.  Oetting,  Mo.  App.,  245  SW2d  157 ),  we  do  not 
believe  that  would  Justify  the  use  of  the  attendance  figures 
for  the  school  year  1955-1956  in  determining  the  size  of  the 
proposed  district  which  is  to  be  submitted  to  the  voters,  even 
though  those  were  the  latest  figures  at  the  time  the  two  re- 
jected plans  were  being  considered  by  the  State  Board  of  Education. 
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Now  at  this  point  when  the  county  board  Is  submitting  Its 
own  plan  to  the  voters,  which  Is  the  first  time  that  the  minimum 
size  for  proposed  districts  comes  Into  operation,  there  are 
attendance  figures  available  for  the  school  year  1956-1957. 
Considering  the  purpose  and  policy  of  the  statute,  l.e.,  the 
creation  of  districts  of  adequate  size,  and  the  language  in  the 
totality  of  the  reorganization  law,  we  are  of  the  opinion  that 
the  words  ''preceding  year"  as  used  In  the  portion  of  Section 
165.677,  quoted  above,  and  as  applicable  to  your  situation,  mean 
the  school  year  beginning  July  1,  1956  and  ending  June  30,  1957 
(§163.020,  RSMo  1949). 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  data  on  average 
daily  attendance  for  the  school  year  1956-1957  must  be  used  in 
determining  the  average  daily  attendance  of  a proposed  enlarged 
school  district  being  submitted  to  the  voters  as  the  plan  of 
the  county  board  of  education,  unapproved  by  the  State  Board 
of  Education,  when  such  plan  is  submitted  to  the  voters  after 
June  30,  1957  and  before  July  1,  1958. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  John  V.  Ingliah. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  Oeneral 

JVXiml 


LINCOLN  UNIVERSITY:  Sec.  172. 300,  RSMo,  Cum.  Supp.  1955, 

does  apply  to  curators  of  Lincoln 
TEACHERS'  RETIREMENT  University  with  respect  to  the  use 
SYSTEM  : of  state  appropriated  funds  for 

retirement,  disability  and  death  plans. 


December  10,  1957 


Honorable  Earl  E.  Dawson 
President 

Lincoln  University 
Jefferson  City,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

’Vernon's  Annotated  Missouri  Statutes 
lists  the  following  revision  o t Section 
172.300  of  the  Missouri  Statutes: 

M 'SjLcUon,!  72,100. 1.1325..  SuPi>J 

" 'The  curators  may  appoint  and  remove, 
at  discretion,  the  president,  deans, 
professors,  instructors  and  other  em- 
ployees of  the  university:  define  and 
assign  their  powers  and  duties,  and  fix 
their  compensation,  and  such  compensation 
may  include  payments  under,  or  provision 
for,  such  retirement,  disability,  or  death 
plan  or  plans  as  the  curators  deem  proper 
for  persons  employed  by  the  university  and 
paid  out  of  any  of  its  public  funds  for 
educational  services,  their  beneficiaries 
or  estates,  and  the  curators  may  administer 
such  plan  or  plans  under  such  rules  and 
regulations  as  they  deem  proper;  and  for 
these  purposes  the  curators  may  use  state- 
appropriated  or  other  public  funds  under 
their  control  and  pay  ox*  transfer  such 
funds  into  a fund  or  funds  for  paying  such 
benefits,  and  they  may  enter  into  agree- 
ments for  and  make  contributions  to  both 
voluntary  and  statutory  plans  for  paying 
such  benefits . ' 

MThe  Board  of  Curators  of  Lincoln  Univer- 
sity would  be  most  pleased  to  have  the 
written  opinion  of  your  office  as  to  whether 
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the  revision  with  respect  to  the  use  of 
state -appropriated  funds  for  retirement, 
disability  and  death  plans  applies  to  the 
Curators  of  Lincoln  University." 

In  regard  to  the  above,  we  direct  your  attention  to  Section 
175.040,  RSMo  1949,  which  reads  1 

"Board  to  organize  and  have  same  powers  as 
curators  of  state  University  of  Missouri. - 
It  is  hereby  provided  that  the  board  of 
curators  of  the  Lincoln  University  Bhall 
organize  after  the  manner  of  the  board  of 
curators  of  the  state  University  of  Missouri; 
and  it  is  further  provided,  that  the  powers, 
authority,  responsibilities,  privileges. 

Immunities,  liabilities  and  compensation  of 
the  board  of  curators  of  the  Lincoln 
University  shall  be  the  same  as  those  pre- 
scribed by  statute  for  the  board  of  curators 
of  the  state  University  of  Missouri,  except 
as  stated  in  this  chapter." 

The  situation  with  which  we  are  confronted  here  is  that 
Section  175.040,  RSMo  1949 , applied  to  and  adopted  Section  172. 300, 
RSMo  1949.  In  1955*  Section  172.300,  supra,  was  amended.  The 
question  is  whether  Section  175.040  applies  to  the  amended  section 
as  it  did  apply  to  the  section  before  its  amendment.  In  other 
words,  when  a reference  statute  is  amended,  does  it  continue  to  be 
applicable  to  the  statute  to  which  it  referred.  We  may  here  point 
out  that  Section  172.300,  as  amended,  contains  the  same  material 
that  was  found  in  the  section  prior  to  its  amendment,  plus  addi- 
tional material . 

In  this  respect,  we  direct  attention  to  Vol . 82,  C.J.S., 
p.  846,  et  seq.,  which  reads: 

"Construction  with  statute  adopted  by 
reference  in  geTieral . Where  a statute 
adopts  a part  or  all  of  another  statute 
by  a specific  and  descriptive  reference 
thereto,  as  it  may  do  in  accordance  with 
the  rules  stated  supra  §§  70-72,  the 
effect  is  the  same  as  if  the  statute  or 
part  thereof  adopted  had  been  written  into 
the  adopting  statute.  Where,  however,  the 
adopted  statute  is  referred  to  merely  by 
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words  describing  Its  general  character,  only 
those  parts  of  it  which  are  of  a general  nature, 
or  particularly  relate  to  the  subject  of  the 
adopting  statute,  will  be  considered  as  in- 
corporated into  the  later. 

"Where  one  statute  adopts  such  provisions  of 
another  'as  are  applicable, 1 the  court,  in 
determining  what  provisions  are  applicable, 
must  construe  into  the  adopting  statute  only 
such  provisions  of  the  prior  act  as  will  give 
force  and  effect  to  the  later  act;  and,  when 
the  subsequent  legislation  incorporates  pre- 
existing laws  'insofar  as  same  is  applicable, ' 
the  quoted  expression  controls  in  determining 
the  force  or  application  of  such  adopted  laws 
in  a particular  situation.  When  the  legis- 
lature, in  adopting  the  procedural  provisions 
of  another  act,  made  substitution  in  certain 
instances,  it  will  be  inferred  that,  on  mat- 
ters not  specified,  no  substitution  was 
Intended . 

"In  dealing  with  cases  of  legislation  by 
reference,  the  primary  consideration  to  be 
kept  in  view  is  the  general  scope  and  object 
of  the  amending  legislation;  and,  in  deter- 
mining whether  a reference  adopted  or  in- 
cluded a particular  clause  of  the  first  act, 
neither  statute  should  be  subject  to  a 
strained  construction. 

"Effect  of  modification  of  adopted  statute. 

The  question'  whether  one  statute  absorbing 
or  Incorporating  by  proper  reference  pro- 
visions of  another  will  be  affected  by 
amendments  made  to  the  latter  is  one  of 
legislative  intent  and  purpose,  As  a rule 
the  adoption  of  a statute  by  reference  is 
construed  as  an  adoption  of  the  law  as  it 
existed  at  the  time  the  adopting  statute 
was  passed,  and,  therefore,  is  not  affected 
by  any  subsequent  modification  of  the  statute 
adopted  unless  an  intention  to  the  contrary 
is  clearly  manifested;  but,  where  the  legis- 
lative intent  to  do  so  clearly  appears,  the 
adopting  statute  will  include  subsequent 
modifications  of  the  original  act. 
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"A  well-established  exception  to,  or  quali- 
fication of,  the  general  rule  exists  where 
the  reference  in  an  adopting  statute  is  to 
the  law  generally  which  governs  the  particu- 
lar subject,  and  not  to  any  specific  statute 
or  part  thereof;  in  such  case  the  reference 
will  be  held  to  include  the  law  as  it  stands 
at  the  time  it  is  sought  to  be  applied,  with 
all  the  changes  made  from  time  to  time,  at 
least  as  far  as  the  changes  are  consistent 
with  the  purpose  of  the  adopting  statute. 

"Where  a statute  limits  its  provisions  by 
reference  to  a section  of  the  code  of  civil 
procedure  which  is  further  limited  by  a sub- 
sequent section  of  such  code,  both  sections 
relating  to  a common  subject,  one  being  a 
complement  of  the  other,  and  both  having 
always  been  regarded  as  one,  the  statute  is 
not  limited  merely  by  the  section  specifi- 
cally referred  to,  but  also  by  the  other. 

So  it  has  been  held  that,  where  one  section 
or  provision  of  a statute  adopts  and  in- 
corporates by  reference  the  provisions  of 
another  section  or  subdivision  of  the  same 
statute,  a subsequent  amendment  of  the 
latter  will  be  regarded  as  affecting  the 
entire  statute,  including  the  subdivision 
which  made  the  adoption. 


We  also  direct  attention  to  the  case  of  Johnson  v.  Laffoon, 
77  S.W.  2d  345,  a case  decided  by  the  Court  of  Appeals  of 
Kentucky,  which  case,  at  l.c.  347,  reads s 

"Now  it  is  true  that,  when  a statute 
adopts  a part  or  all  of  another  statute 
by  a specific  and  descriptive  reference 
thereto,  the  adoption  takes  the  statute  as  it 
exists  at  that  time.  The  subsequent  amend- 
ment or  repeal  of  adopted  statute  has  no 
effect  on  the  adopting  statute,  unless  it  is 
also  repealed  expressly  or  by  necessary  Im- 
plication. Burns  v.  Kelley,  221  Ky.  385, 

298  S.W.  937.  But  this  rule  has  applica- 
tion only  to  where  the  adoption  is  by  a 
specific  and  descriptive  reference.  Where 
the  reference  is  not  to  any  particular 
statute  or  part  of  a statute,  but  to  the 
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law  generally  which  governs  a particular  sub- 
ject, the  reference  in  such  case  means  the 
law  as  it  exists  at  the  time  the  exigency 
arises  to  which  the  law  is  to  be  applied . 

Cole  v.  Wayne  Circuit  Judge,  106  Mich.  692, 

64  N.W.  7*1.  * * •" 

We  next  direct  attention  to  the  case  of  Turner  v.  Missouri 
Kansas-Texas  R.  Co.,  142  S.W.  2d  453,  a case  decided  by  the 
Supreme  Court  of  Missouri,  which  case,  at  l.c.  458,  reads: 

”We  are  unable  to  accept  this  view.  The 
title  of  the  bill  when  Sec.  869  was  first 
enacted  discloses  a contrary  legislative 
intent.  It  read:  'An  Act  to  amend  chapter 
103  of  the  Revised  Statutes  of  Missouri  of 
1889,  entitled  "Limitations  of  actions,"  by 
adding  a new  section  thereto.'  (Chapter  103 
then  covered  the  same  subject  matter  as  Arts. 

8 and  9 now.)  The  whole  chapter  was  amended 
by  the  addition  of  the  section,  and  the  rule 
is  that  for  the  purposes  of  construction  the 
amendment  is  to  be  considered  a part  of  the 
original  act  as  if  it  had  always  been  con- 
tained therein.  59  C.J.  § 647,  p.  1096; 

25  R.C.L.  § 159*  P.  907.  Purther,  the  chapter 
dealt  generally  with  limitations  governing 
real  and  personal  actions;  and  another  rule 
of  construction  is  that  when  a statute  (like 
Sec.  874)  refers  not  merely  to  a particular 
statute,  but  to  the  law  generally  governing 
a certain  subject,  the  reference  includes 
not  only  the  law  in  force  when  the  referring 
statute  was  enacted  but  also  subsequent  laws 
on  that  subject,  so  far  as  consistent  with 
the  statute.  25  R.C.L,  § 160,  p.  908,  59 
C.J.  § 624,  p.  1061." 

We  also  direct  attention  to  the  case  of  State  v.  McHamess 
255  S.W.  2d  826,  which,  at  l.e.  827,  et  seq.,  reads: 

"The  instant  case  was  tried  March  3 , 1952, 
by  a Jury  selected  from  a panel  of  venire- 
men drawn  from  a list  of  persons  qualified 
for  Jury  service,  the  list  having  been  com- 
plied in  accordance  with  Section  497.130 
RSMo  1949,  V.A.M.S.  The  Section  497.130 
(and  Section  497.010)  originally  a part  of 
the  Act  of  1947  applicable  to  juries  in 
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Jackson  County,  Vol . 1,  Laws  of  Missouri  1947, 

Sp.  342-350,  was  repealed,  and  a new  Section 
97.130  (and  a new  Section  497.010)  enacted, 
effective  October  9,  1951.  Laws  of  Missouri 
1951,  pp.  5P2-563.  The  repeal  and  re-enact- 
ment of  Section  497.130  (and  Section  497. 010) 
were  in  effect  an  amendment  of  the  Act  of 
1947.  Defendant -appellant  filed  her  motion 
to  quash  the  panel  or  to  challenge  the  array 
on  the  stated  grounds  that  the  panel  of 
veniremen  was  drawn  and  selected  from  a list 
compiled  under  the  old,  now  repealed  and  non- 
existing statute,  and  that,  consequently,  the 
panel,  from  which  the  trial  jury  in  the  in- 
stant case  was  selected,  was  illegal. 

'The  new  Section  497.130  provides  that,  after 
it  is  ascertained  that  a county  contains  the 
prescribed  number  of  inhabitants  (see  the  new 
Section  497.010),  tne  Board  of  Jury  Super- 
visors shall  cause  a complete  list  to  be  made 
‘immediately.1  However,  the  evidence  shows 
that,  from  a practical  standpoint,  the  list 
such  as  required  under  tne  new  Section  497.130 
cannot  be  compiled  without  laborious  and  pains- 
taking examinations  of  the  assessor's  books 
and  the  list  of  registered  voters,  and  the 
further  investigation  as  to  qualifications  of 
the  persons  to  be  Included  in  the  compilation. 
Surely  the  Legislature  never  contemplated  such 
a list  could  be  made  available  for  use  'im- 
mediately' upon  the  effective  date  of  the 
amendment.  According  to  the  evidence  intro- 
duced upon  the  hearing  of  the  motion  to  quash, 
the  Jury  Commissioner  of  Jackson  County  under 
the  supervision  of  the  Board  of  Jury  Super- 
visors, even  before  but  in  contemplation  of 
the  possible  repeal  of  the  old  and  the  enact- 
ment of  the  new  Section  497.130  in  1951#  had 
been,  and  was  at  the  time  of  the  hearing, 
engaged  in  compiling  a list  of  persons  quali- 
fied under  the  provisions  of  the  new  Section 
497.130.  This  labor  had  been  diligently 
pursued,  when  possible,  but  had  not  been 
completed  at  the  time  of  the  hearing  of  the 
motion  to  quash  and  the  trial  of  the  Instant 
case . 
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"Referring  to  the  unrepealed  Section  497.140, 
subd.  2,  RSMo  1949,  V.A.M.S.,  It  will  be 
observed  the  Legislature  contemplated  that 
time  is  required  to  complete  the  compilation 
of  a new  list  of  qualified  Jurors,  and  so  the 
Legislature  in  the  Act  of  194?  provided  that 
the  list  in  effect  at  the  time  of  the  enact- 
ment of  the  Act  of  1947  should  be  continued 
in  use  until  a list  could  be  made  ready  for 
use  under  the  then  new,  but  now  repealed. 

Section  497.130.  Inasmuch  as  the  new  Section 
497.130,  enacted  in  1951,  is  a re-enactment 
of  a part  of  the  Act  of  1947  (now  Chapter  497, 

RSMo  1949,  V.A.M.S.)  applicable  to  Juries  in 
Jackson  County,  and  the  Section  497.140,  supra, 
of  the  Act  of  1947  was  not  amended  or  repealed, 
we  are  of  the  opinion  it  was  intended  that 
Section  497.1*10  should  become  applicable  to 
the  new  Section  497.130  enacted  in  1951. 

Otherwise  stated,  in  ruling  the  Instant 
assignment  of  error,  we  are  of  the  opinion 
the  amendment  should  be  considered  as  a part 
of  the  original  act  as  if  it  had  always  been 
contained  therein.  Turner  v.  Missouri-Kansas- 
Texas  R.  Co.,  346  Mo . 23,  142  S.W.  2d  455, 

129  A.L.R.  829;  59  C.J.,  § 647,  pp.  1096-1097." 

Further,  attention  is  directed  to  the  case  of  Fcgue  v.  Swink, 
26l  S.W.  2d  40,  where,  at  l.c.  43,  the  Missouri  Supreme  Court 
stated : 

"Another  principle  of  law  also  applies;  that 
is:  The  rule  that  where  a later  act  covers 
the  entire  subject  of  a prior  act  or  acts, 
manifesting  a legislative  intent  that  the 
later  act  prescribes  the  law  with  respect  to 
the  subject  matter,  the  later  act  supersedes 
the  earlier  act  or  acts.  * * *" 

From  the  above,  it  appears  to  be  clear  that  where  the  adopting 
statute  ($174,040)  adopts  in  general  terms  all  potation  of  another 
statute  ($172,300)  and  not  specific  parts,  that  the  amended  statute 
is  to  be  regarded  as  being  adopted  as  well  as  the  statute  before 
its  amendment.  An  examination  of  Section  174.040  shews  it  to  be 
that  type  of  statute.  It  provides  that  the  board  of  Lincoln 
University  shall  "have  same  powers"  as  the  board  of  curators  of 
the  University  of  Missouri.  Also,  that  the  "powers,  authority. 
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responsibilities,  privileges,  immunities,  liabilities  and  compensa- 
tion of  the  board  of  curators  of  tne  Lincoln  University  shall  be 
the  same  as  tnose  prescribed  by  statute  for  the  board  of  curators 
of  the  State  University  of  Missouri  * * From  the  above,  it 

would  appear  to  be  plain  that  it  was  the  intent  of  the  framers  of 
Section  175.040  that  the  board  of  curators  of  Lincoln  University 
should  be  in  precisely  the  same  situation  as  the  board  of  curators 
of  Missouri  University.  It  could  hardly  be  believed  that  the 
framers  of  the  above  section  did  not  contemplate  that  the  situation 
of  the  board  of  curators  of  the  University  of  Missouri,  with 
respect  to  powers  and  authority,  would  not  be  changed  from  time 
to  time.  It  seems  clear  that  tne  intention  of  the  Legislature  was 
that  whatever  changes  might  be  made  with  respect  to  the  powers  and 
authority  of  the  curators  of  the  University  of  Missouri,  that  the 
same  changes  as  to  powers  and  authority  would  automatically  extend 
to  the  curators  of  the  Lincoln  University. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  3ection  172.300, 
R3Mo,1955  Cum.  Supp.,  does  apply  to  the  curators  of  Lincoln 
University  with  respect  to  the  use  of  state  appropriated  funds 
for  retirement,  disability  and  deatn  plans. 

The  foregoing  opinion,  which  I nereby  approve,  was  prepared 
by  my  Assistant,  Hugn  P.  Williamson. 


Yours  very  truly. 


HPWihw;ml 


JOHN  M.  DALTON 
Attorney  General 


WATiIRS:  Authority  to  construct  fences  across  artificial  lake 

3TAT.fi : covering  state -owned  land. 

STATE  P-'vRK 
BChilD: 


January  17,  1957 


Honorable  Richard  J.  DeCoster 
Representative,  69th  General  assembly 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion,  which  request  reads: 

"The  Missouri  State  Par*  Board  has  under 
consideration  the  acceptance  of  a tract  of 
land  located  in  Lewis  County  and  now  owned 
by  the  State  Highway  Department  for  develop- 
ment into  a State  Park.  This  tract  contains 
some  eighty  to  one  hundred  aores  water  area. 

These  lakes  were  formed  as  a result  of  the 
excavation  of  gravel  and  sand  deposits  in 
this  area.  A portion  of  one  of  the  lakes, 
about  four  or  five  acres  belongs  to  a private 
Individual.  Negotiations  for  acquiring  this 
private  property  have  been  unsuccessful  so  far. 

’’In  the  event  that  they  are  not  able,  or  do  not 
deem  it  feasible,  to  take  title  to  this  private 
water  area,  the  Park  Board  has  under  considera- 
tion the  possibility  of  building  a fence  along 
the  »property  line*  between  the  portion  of  water 
now  owned  by  the  state  and  the  portion  privately 
owned. 

"This  lake  is  filled  primarily  by  table  water,  there 
being  very  little  run-off  into  it.  It  is  xocaced 
in  what  was  perfectly  level  farm  land.  The  particular 
lake  in  question  is  horse  shoe -shaped,  some  two  .miles 
in  length  and  has  an  average  depth  of  around  fifteen 
to  twenty  feet. 
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"Your  opinion  is  respectfully  requested  as  to 
whether  or  not  the  State  Park  Board,  if  it 
undertook  the  development  of  a State  Park 
here,  could,  after  accepting  title  from  the 
Highway  Department,  legally  build  a fence 
separating  the  privately  owned  water  area 
from  the  part  owned  by  the  State," 

This  body  of  water  or  so-called  lake  is  in  the  nature  of  an 
artificial  lake,  it  is  not  caused  from  overflow  water  of  any  stream 
or  river  and  neither  does  it  have  any  direot  outlet  to  any  suoh 
body  of  water.  It  was  caused  by  the  removal  of  gravel  and  sand 
deposits  from  an  almost  level  tract  of  farm  land,  thereby  leaving 
large  openings  in  said  land  which  were  primarily  filled  by  so-called 
table  water. 

It  is  our  understanding  that  the  State  Highway  Gomoission 
presently  holds  title  to  most  of  the  land  covered  by  this  body  of 
water.  However,  one  individual  does  own  possibly  some  four  or  £L ve 
acres  of  a portion  of  said  water.  Furthermore,  no  easement  or 
agreement  of  any  kind  has  been  heretofore  exeouted  by  the  respective 
owners  thereof,  as  to  the  use  of  said  water.  It  is  quite  possible 
that  the  individual  owner  of  a small  portion  of  land  underlying 
said  water  has  in  the  past  used  said  water  for  certain  recreational 
purposes.  The  boundary  of  said  land  under lying  suid  body  of  water 
owned  by  the  state  is  described  by  metes  and  bounds  and  can  definite- 
ly be  looated. 

Under  suoh  facts  and  olroumstanoes  we  can  see  no  reason  why 
the  state,  either  the  Missouri  Highway  Commission  or  the  Missouri 
State  Park  Board,  if  it  ultimately  becomes  the  owner  of  said  land, 
cannot  construct  a fence  on  its  aide  of  the  property  line  or  a 
division  fenoe  if  the  parties  can  agree  thereto. 

The  state  should  at  least  have  the  same  right  to  construct 
fenoes  as  an  individual  if  for  no  other  reason  than  the  protection 
of  its  property.  Chapter  272,  MoRS  1949,  authorises  the  construct- 
ion of  fenoes. 

This  request  does  not  involve  navigable  and  nonnavigable  rivers, 
commerce,  etc.,  therefore,  all  of  the  .any  decisions  referring  to 
sa^e  are  not  pertinent  here.  Neither  can  said  individual  owner 
raise  the  question  of  adverse  possession,  prescription,  etc.,  against 
the  state,  as  under  Section  516.090,  MoRS  1949,  such  limitations  do 
not  apply  against  any  land  belonging  to  the  State  of  Missouri.  Said 
section  readst 

"Nothing  contained  in  any  statute  of  limitation 
shall  extend  to  any  lands  given,  granted,  sequester- 
ed or  appropriated  to  any  public,  pious  or  charitable 
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use,  or  to  any  lands  belonging  to  this  state." 

Volume  93,  C.J.S.,  Section  163,  page  693,  in  part,  reads: 

"No  such  right  it  has  been  held,  can  be  acquired 
against  a publio  right  in  a stream  or  other  water, 
nor  can  it  be  acquired  as  against  the  United  States 
or  a state,  * * * * 

See  Bowser  v.  State  Highway  Commission,  170  S.W.  2d.  399,  i.o. 
403,  and  Heoker  v.  Bleish,  3 S.W.  2d.  1006. 

The  construction  of  a fence  will  in  no  manner  diminish  or 
increase  the  water  supply  covering  this  individual* s land.  Further- 
more, both  the  state  and  individual  owner  will  still  have  the  normal 
use  of  water  over  their  respective  lands.  A fence  will  only  prevent 
trespass  on  and  over  water  flowing  over  their  respective  lands. 

It  was  held  in  Smoulter  et  al.  v.  Boyd,  56  Atl.  Rep.  145, 
l.c.  145,  146  and  147,  that  such  a fence  oould  be  erected  across 
the  surface  of  a lake,  in  so  holding  the  court  said: 

# » #in  1895,  Mr.  Boyd  built  a boom  of  heavy 
logs  fastened  together  at  the  ends  by  iron  links, 

*and  thereon  erected  a barbed  wire  fence  across 
the  surface  of  the  lake.  This  boom  begins  at  the 
shore  near  the  eastern  corner  of  Mrs,  Wormser*s 
land  and  follows  the  line  between  her  land  and 
Mr.  Boyd»s  land  in  a northerly  course  to  the 
opposite  shore,  thereby,  whilst  not  practically 
interfering  with  the  flow  of  water,  effectually 
and  permanently  excluding  plaintiffs  and  all 
others  from  crossing  to  or  from  the  eastern  part 
of  the  lake.*  «*««««‘»« 


«*»»<*»*****««««*» 

"It  is  contended  by  the  plaintiffs,  however, 
that,  even  if  Mrs.  Wormser»s  title  be  limited 
by  the  metes  and  bounds  set  forth  in  her  deed, 
the  fact  that  she  owns  a small  portion  of  the 
bed  of  the  lake  gives  them  the  right  to  use 
the  waters  of  the  entire  lake  for  boating 
purposes.  But  with  this  contention  we  do  not 
agree.  The  ownership  in  fee  of  the  soil 
covered  by  the  waters  of  Lilly  Lake  out  side  of 
Mrs.  Wornser*s  .lines  being  in  the  defendant,  we 
think  he  has  the  right  to  control  that  part  of 
the  waters  of  the  lake  above  his  land  to  the 
extent,  at  least,  of  prohibiting  the  use  of  the 
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waters  by  Mrs.  Wormser  or  her  grantees  for 
boating  purposes.  His  grant  of  the  land  In 
the  bed  of  the  lake  gave  him  title  ad  ooelum  et 
ad  Inferos,  and  hence  the  waters  on  his  land 
were  subject  to  his  use  and  enjoyment.  There 
were  no  rights  of  a riparian  owner  which  made 
those  waters  subjeot  to  an  easement  in  favor  of 
the  plaintiff 8 while  they  oovered  the  defendant's 
land.  The  grant  to  the  plaintiffs  of  a part  of 
the  bed  of  the  lake,  as  observed  above,  la  dear- 
ly and  distinctly  defined  by  their  deed,  and  does 
not  extend  to  the  other  part  of  the  bed  of  the 
lake  owned  In  fee  by  the  defendant.  When,  there- 
fore they  entered  on  the  waters  ooverlng  the 
defendant's  land  with  their  boats  for  pleasure 
and  recreation,  they  oeoame  trespassers.  This 
logically  results  from  the  character  of  the  title 
of  the  parties  to  the  bed  of  the  lake  vested  in 
them  by  their  respective  conveyances,  Aaoh  of 
the  parties  owns  his  land  in  fee,  and  inoluded 
in  that  ownership  is  the  right  to  the  use  of  the 
water  while  it  is  on  the  land.  Any  use  of  it 
for  boating  purposes  by  another  is  an  infringement 
of  the  rights  of  property  vested  in  the  owner  of 
the  land.  It  follows  from  what  has  been  said 
that  the  defendant  had  the  right  to  ereot  the  boom 
on  his  premises  for  the  purpose  of  preventing  the 
plaintiffs  from  boating  or  sailing  on  the  waters 
covering  his  land,  and  that  the  trial  judge  was 
in  error  in  requiring  it  to  be  removed." 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  under  the  fore- 
going facts  and  olroumstanoes,  should  the  Missouri  State  Park  Board 
aoqulre  title  to  the  land  now  held  in  the  name  of  the  Missouri  State 
Highway  Commission,  it  would  be  authorised  to  construct  a fence 
across  said  body  of  water  located  along  its  property  line. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  -iubrey  R.  Hammett,  Jr. 

Yours  very  truly, 


. JrtH:  mw 


John  M.  Dalton 
Attorney  General 


The  county  court  of  a county  of  the  third  class 
cannot  withhold  from  the  compensation  due  the 
assessor  for  performing  his  duties  an  amount 
equal  to  any  overpayment  for  prior  years.  Further, 
the  county  court  may,  by  appropriate  action,  re- 
cover back  any  overpayments  previously  made  to  the 
county  assessor. 


June  7,  1957 


Honorable  David  Donnelly 
Prosecuting  Attorney 
Laclede  County 
Lebanon,  Missouri 

Dear  Mr.  Donnelly: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion,  which  request  reads  a3  follows: 

The  County  Court  of  this  County  has 
asked  rue  to  present  the  following  situation 
to  you  for  an  official  opinion. 

The  Assessor  of  this  County,  on  numer- 
ous occasions  in  the  past,  has  made  what  we 
term  double  assessments  pertaining  particularly 
to  personal  property  taxes.  For  example,  the 
Assessor  will  many  times  assess  personal  property 
taxes  against  Mary  Jones  and  also  against 
Mrs.  John  Jones  who  is  the  same  person.  Some- 
times this  double  assessment  is  caught  by  the 
County  Collector  of  Revenue  before  he  makes 
his  monthly  assessment  with  the  County  Court, 
but  frequently  this  can  not  be  done  until  after 
his  monthly  settlement  and,  therefore,  the 
Assessor  feels  he  is  entitled  to  his  commission 
on  both  assessments. 

The  Assessor  will  turn  his  books  in  to 
the  County  Court  on  June  1,  1957*  and  will 
expect  his  commission  to  oe  paid  on  that  date. 
Therefore,  is  the  County  Court  authorized  to 
deduct  erroneous  double  assessments  for  the 
year  1956,  made  by  the  Assessor,  from  his  1957 
commissions?  Also,  since  this  Assessor  will 
not  succeed  himself  in  office,  can  the  County 
Court  later  recover  from  him  commissions  paid 
to  him  from  his  1957  assessment  which  may 
later  be  found  to  be  double  assessments? 


COUNTY  COURT: 
COUNTIES : 

COUNTY  ASSESSOR: 
ASSESSOR : 


FILED 

M 
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If  at  all  possible , the  County  Court 
would  appreciate  having  your  opinion  prior 
to  June  1,  1957 , the  date  on  which  the 
Assessor  will  expect  his  commission  to  be 
paid. 

We  note  that  your  county  is  a county  of  the  third  class,  and 
refer  to  Sec.  53.130,  RSMo  Cum.  Supp.  1955*  relating  to  the  compen- 
sation of  the  assessor  in  counties  of  said  class.  This  section 
provides  as  follows : 

The  compensation  of  the  county  assessor  in 
counties  of  the  third  class  shall  be  sixty 
cents  per  list,  and  each  county  assessor 
shall  be  allowed  a fee  of  six  cents  per  entry 
for  making  real  estate  and  tangible  personal 
assessment  books,  all  the  real  estate  and  tan- 
gible personal  property  assessed  to  one  person 
or  to  husband  and  wife  to  be  counted  as  one 
name,  one  half  of  which  shall  be  paid  out  of 
the  county  treasury  and  the  other  one  half  out 
of  the  state  treasury.  The  assessor  in  counties 
of  the  third  class  3hall  place  the  street  ad- 
dress or  rural  route  and  post  office  address 
opposite  the  name  of  each  taxpayer  on  the  tan- 
gible personal  property  assessment  book; 
provided,  that  nothing  contained  in  this  section 
shall  be  so  construed  as  to  allow  any  pay  per 
name  for  the  names  set  opposite  each  tract  of 
land  assessed  in  the  numerical  list. 

Suffice  it  to  say  it  is  not  the  duty  of  the  assessor  to  cause 
to  be  made  more  than  one  listing  of  personal  property  subject  to 
taxation  and  owned  by  the  same  person,  nor  do  we  find  any  warrant 
or  authority  for  the  assessor  to  make  more  than  one  entry  of  the 
same  property  owned  by  the  same  person  in  the  assessor  s book. 
Section  137.210,  RSMo  1949. 

Section  53.130,  supra,  is  designed  to  compensate  the  assessor 
for  the  duties  he  is  required  by  law  to  perform.  It  Is,  of  course, 
a fundamental  rule  of  statutory  construction  that  the  right  to  com- 
pensation for  the  discharge  of  official  duties  is  purely  a crea- 
ture of  statute,  and  an  officer  can  recover  no  other  or  further 
condensation,  nor  by  a different  mode  than  that  provided  by  statute. 
Ward  v.  Christian  County,  3^1  Mo.  1115,  111  SW2d  182;  King  v. 
Riverland  Levee  Dist.  218  Me.  App.  490,  279  SW  195;  Nodaway  County 
v.  Kidder,  3^4  Mo.  795,  129  SW2d  857;  Holman  v.  City  of  Macon, 

155  Mo.  App.  398,  137  SW  16. 
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We  do  not  find  any  other  statute  relating  to  the  compensation 
of  the  assessor,  and  more  particularly  any  statute  which  authorizes 
compensation  to  the  assessor  for  taking  more  than  one  list  or  mak- 
ing more  than  one  entry  of  taxable  property  belonging  to  the  same 
person. 

You  first  inquire  whether  the  county  court  can  withhold  from 
the  compensation  due  the  assessor  for  performing  his  duties  for  the 
year  of  1957  an  amount  equal  to  any  overpayment  to  said  assessor  for 
prior  years.  Section  53-130,  supra,  allows  the  assessor  compensa- 
tion for  duties  performed  annually.  We  find  no  authority  by  which 
the  county  court  can  withhold  from  compensation  rightfully  earned 
in  any  one  year  amounts  equal  to  any  overpayment  for  prior  years, 
and,  therefore,  are  of  the  opinion  that  such  may  not  be  done.  What 
may  or  may  not  have  been  done  in  prior  years  in  nowise  affects  the 
assessor's  right  to  compensation  for  the  current  year. 

Secondly,  you  inquire  as  to  whether  the  county  court  can 
otherwise  recover  back  compensation  paid  to  the  assessor  without 
warrant  of  law.  The  Supreme  Court  has  recognized  the  right  of  a 
county  to  recover  money  paid  to  an  officer  to  which  he  is  not  en- 
titled by  law.  In  the  case  of  Nodaway  County  v.  Kidder,  j44  Mo.  795* 
129  SW2d  857,  the  court  stated: 

* * * When  a public  official  wrongfully  re- 
ceives public  funds,  although  paid  to  him  under 
an  honest  mistake  of  law,  he  must  restore  such 
funds.  Lamar  Township  v.  City  of  Lamar,  26l 
Mo.  171*  187,  169  S.W.  12;  State  ex  rel.  Barker 
v.  Scott,  270  Mo.  146,  153,  192  S.W.  90;  State 
ex  rel.  Buder  v.  Hackmann,  305  Mo.  3^2,  265 
S.W.  532,  536;  State  ex  rel.  Jarvis  v.  Dearing, 

Mo.  App.,  274  S.W.  477;  Atchison  County  v. 

DeAmond,  60  Mo.  19. 

The  rule  is  stated  in  15  C.J.  509,  Sec.  176, 
as  follows:  Money  paid  to  a county  officer 

to  which  he  is  not  entitled  by  law  may  be  re- 
covered back,  without  previous  demand,  in  an 
action  for  money  had  and  received  instituted  by 
the  county. ' 

The  rule  is  also  stated  as  follows:  As  a 

general  rule  any  compensation  paid  to  a pub- 
lic official  by  the  state  or  other  govern- 
mental body  not  authorized  by  law,  or  in 
excess  of  the  compensation  authorized  by 
law,  may  be  recovered  by  the  proper  govern- 
mental body  * * *.'  46  C.J.  1030,  Sec.  285.” 


-3- 


Honorable  David  Donnelly 


In  regard  to  this  question  I am  enclosing  herewith  a copy  of  an 
opinion  to  Sam  Appleby,  Prosecuting  Attorney  of  Christian  County, 
issued  under  date  of  March  23rd,  and  holding  that  the  county  may 
recover  any  overpayment  that  has  been  made  by  it  through  the  county 
court  to  the  assessor. 

It  is  no  defense  to  an  action  to  recover  money  paid  to  a 
county  officer  that  the  account  between  the  officer  had  been 
adjusted  or  settled,  or  that  the  money  was  voluntarily  paid. 

20  C.J.S.,  Counties,  Sec.  128,  pp.  939-9^0. 

CONCLUSION 


Therefore,  in  the  premises,  it  is  the  opinion  of  this  office 
that  the  county  court  of  a county  of  the  third  class  cannot  with- 
hold from  the  compensation  due  the  assessor  for  performing  his 
duties  an  amount  equal  to  any  overpayment  for  prior  years. 

It  is  the  further  opinion  of  this  office  that  the  county 
court  may  by  appropriate  action  recover  back  any  overpayments 
previously  made  to  the  county  assessor. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Donal  D.  Guffey. 

Very  truly  yours. 


DDG:ld:gm 


John  M.  Dalton 
Attorney  General 


OCCUPATIONAL  DISEASES: 
MUNICIPALITIES: 

FIRE  DEPARTMENTS: 


FILED 

zr 


It  is  not  the  intent  of  Section  292.300,  RSMo 
19^9,  to  require  municipal  governments  who 
operate  and  maintain  fire  departments  that  em- 
ployees in  that  department  come  within  its  pro- 
visions . 


August  5,  1957 


Honorable  L.  L*  Duncan 
Director 

Division  of  Industrial  Inspection 
Jefferson  City,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

On  numerous  occasions  this  department  has 
been  called  upon  to  Interpret  the  above  men- 
tioned section  as  it  would  or  would  not  re- 
late to  municipal  governments. 

"Is  it  the  Intent  of  this  section  to  require 
munlolpal  governments  who  operate  and  maintain 
fire  departments  to  provide  fire  fighters  with 
the  necessary  equipment  to  protect  them  from 
contracting  an  illness  or  disease?  I have  in 
mind  equipment  such  as  respirators,  gas  masks 
and  other  safety  devloes. 

"In  the  above  mentioned  section  would  the 
municipality  be  required  to  furnish  free  of 
charge  the  neoessary  equipment  for  the  pre- 
vention of  illness,  disease,  or  injury.  It 
is  my  understanding  that  firemen  are  required 
to  supply  the  equipment." 

All  references  to  statutes  axe  to  Revised  Statutes  of  Mls- 
souri,  1949. 

The  occupational  disease  statute  is  Section  292.300,  which 
reads: 


"That  every  employer  of  labor  in  this  state 
engaged  in  carrying  on  any  work,  trade  or  pro- 
cess which  may  produce  any  illness  or  disease 
peculiar  to  the  work  or  process  oarr*led  on,  or 
which  subjects  the  employee  to  the  danger  of 
Illness  or  disease  inoident  to  such  work,  trade 
or  process,  to  which  employees  are  exposed. 
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shall  for  the  protection  of  all  employees  en- 
gaged in  such  work,  trade  or  process,  adopt  and 
provide  approved  and  effective  devices,  means 
or  methods  for  the  prevention  of  such  industrial 
or  occupational  diseases  as  are  incident  to  such 
work,  trade  or  process.” 

The  section  to  which  you  allude  is  Section  292.320,  which 
reads: 


Every  employer  in  this  state  to  which  sections 
292,300  to  292.440  applies  shall  provide  for 
and  place  at  the  disposal  of  the  employees  so 
engaged,  and  shall  maintain  in  good  condition 
without  cost  to  the  employees,  working  clothes 
to  be  kept  and  used  exclusively  by  such  employees 
while  at  work  and  all  employees  therein  shall  be 
required  at  all  times  while  they  are  at  work  to 
use  and  wear  such  clothing;  and  in  all  processes 
of  manufacture  or  labor  referred  to  in  this  sec- 
tion which  are  productive  of  noxious  or  poisonous 
dusts,  adequate  and  approved  respirators  shall 
be  furnished  and  maintained  by  the  employer  in 
good  condition  and  without  cost  to  the  employees, 
and  such  employees  shall  use  suoh  respirators  at 
all  times  while  engaged  in  any  work  productive  of 
noxious  or  poisonous  dusts . " 

We  would  first  note  that  a municipal  corporation  functions 
in  two  capacities,  i.e.,  a proprietary  or  private  corporate,  and 
a governmental. 

In  Yokley  on  Municipal  Corporations,  page  110,  Section  56, 
we  note  the  following  in  regard  to  the  private  corporate  activities 
of  a municipality: 

’’The  private  duties  of  a municipality  are  said 
to  be  those  which  are  municipal  or  corporate 
duties  as  distinguished  from  governmental  duties. 

A governmental  entity,  functioning  in  a proprie- 
tary capacity,  should  be  permitted  to  perform 
suoh  function  in  a manner  as  efficiently  as  would 
a private  person. 


”It  is  a well  established  principle  that  a 
municipal  corporation  owning  and  operating  a 
water  system  and  selling  water  to  Individuals, 
although  engaged  in  a public  service,  does  so 
in  its  business  or  proprietary  oapaoity,  and 
not  in  any  governmental  capacity,  and  no  dis- 
tinction is  to  be  drawn  between  such  business 
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whether  engaged  In  by  a municipality  or  by  a 
private  corporation. 

"A  municipality,  in  operating  and  constructing 
an  electric  plant,  functions  as  a private  or 
business  corporation . " 

In  regard  to  the  governmental  functions  of  a municipality, 
we  note  Section  55,  page  109,  of  the  same  work,  whloh  reads: 

"In  its  public  or  governmental  capacity,  the 
municipality  partakes  of  the  sovereignty  of 
the  state.  It  acts  as  a kind  of  aim  of  the 
state,  and  as  suoh  it  exercises  the  limited 
governmental  powers  granted  to  it  by  the  state. 

Among  typical  governmental  functions  of  a 
municipality  may  be  mentioned:  the  levy  of 
property  authorised  taxes,  the  assessment  and 
collection  of  its  proportion  of  the  state  tax, 
police  regulations,  suppression  of  crime,  pro- 
tection of  the  public  health,  the  exercise  of 
eminent  domain,  the  operation  of  a fire  depart- 
ment and  the  administration  of  Justice." 

We  call  particular  attention  to  the  case  of  Lockhart  v. 
Kansas  City,  175  S.W . 2d  8l4.  In  this  case,  the  City  employed  in 
its  water  purification  plant  a person  who  oontraoted  an  occupa- 
tional disease  by  reason  of  inhaling  excessive  quantities  of 
poison  dust.  The  court  held  that  this  man  was  employed  by  the 
city  in  its  private  corporate  capacity,  and  that  therefore,  he 
came  within  the  occupational  disease  statute. 

The  strong  implication  of  the  case  was  that  if  this  em- 
ployee had  been  functioning  in  a governmental  capacity  that  the 
occupational  disease  statute  would  not  have  applied.  At  l.o. 

817,  the  court  stated: 

"The  view  that  a municipality's  business  op- 
erations, in  its  private  corporate  capacity, 
does  come  under  suoh  employer's  liability 
acts  seems  to  be  almost  universally  accepted. 

• e 

At  l.c.  819,  the  court  stated: 

•'#  • • we,  therefore,  hold  that  a munici- 
pality engaged  in  furnishing  public  utility 
services  in  its  private  corporate  capacity 
is  subject  to  the  statutes  relied  on  by  plain- 
tiff herein,  and  that  plaintiff  was  entitled 
to  instructions  based  on  the  standards  therein 
provided.  • * 
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CONCLUSION 

It  Is  the  opinion  of  this  department  that  the  provisions 
of  Section  292-300,  RSMo  19^9*  requiring  protective  devices 
against  occupational  diseases  are  not  operative  as  to  a munlol 
pal  government's  operation  and  maintenance  of  a fire  depart- 
ment. 


The  foregoing  opinion,  which  Is  hereby  approved,  was  pre- 
pared by  Assistant  Attorney  General  Hugh  P.  Williamson. 

Yours  very  truly. 


John  N.  Dalton 
Attorney  Oeneral 

By 


HPW/bi 


Robert  R.  Velbom 
Assistant  Attorney  Oeneral 


SCHOOLS 
SCHOOL  DISTRICTS 
OFFICERS 
CONTRACTS 


If  chairman  of  board  of  education  employed  by 
transportation  company  which  furnishes  school 
transportation  to  his  district  has  direct  or 
indirect  pecuniary  interest  In  transportation 
contract,  such  contract  is  void  as  against 
public  policy. 


January  9,  1957 


Honorable  James  W.  Farley 
Member,  House  of  Representatives 
Platte  County 
Farley,  Missouri 

Dear  Mr.  Farley: 

This  is  in  response  to  your  request  for  opinion  dated 
November  28,  1956,  which  reads,  in  part,  as  follows: 

"I  have  had  a request  for  a ruling  from 
your  office  concerning  a situation  that  has 
arisen  in  one  of  our  Platte  County  School 
Districts.  The  facts  are  as  follows: 

The  School  District  in  question  con- 
tracts with  a transportation  company  for 
said  company  to  furnish  bus  transportation 
to  the  pupils  of  a district.  One  of  the 
bus  drivers  employed  by  the  transportation 
company  is  also  president  of  the  School 
Board.  Section  165.360  of  the  Statutes 
prohibits  any  member  of  such  a School  Board 
from  holding  any  office  or  employment  of 
profit  from  said  Board  while  a member. 

The  point  that  we  wish  to  have  ruled  upon 
is  whether  the  president  of  the  School 
Board  is  violating  the  Statute  by  accepting 
employment  from  the  transportation  company . 

The  checks  used  to  pay  the  bus  drivers  come 
directly  from  the  company  and  the  School 
Board  only  contracts  with  the  company.  I 
might  also  add  that  the  largest  town  in  the 
School  District  in  question  is  a city  of 
approximately  1100  persons. 

"One  other  point  that  has  also  arisen  in 
the  same  district  is  whether  or  not  a School 
Board  member  who  runs  an  oil  business  can 
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contract  with  or  sell  oil  to  the  School 
District  without  violating  the  above  Statute." 

We  are  enclosing  herewith  copies  of  the  following  opinions 
which  provide  the  answer  to  your  second  question  and  furnlBh  the 
principle  upon  which  the  first  is  based: 

Honorable  Fred  C.  Bollow,  June  30,  1943; 

Honorable  Homer  L.  Swenson,  July  17,  1950; 

Honorable  James  T.  Riley,  May  15,  1953. 

These  opinions  hold  that  it  is  against  the  public  policy  of 
the  Btate  for  a member  of  a board  of  education  in  his  private 
capacity  to  contract  with  the  board  of  which  he  is  a member. 

This  is  a flat  prohibition.  However,  with  regard  to  the  situation 
first  presented  in  your  request,  where  the  board  member  is  not  the 
contracting  party  but  merely  a driver  for  the  contracting  trans- 
portation company,  it  becomes  a question  of  whether  the  board 
member  has  a direct  or  indirect  Interest  in  the  contract,  i.e., 
whether  he  stands  to  benefit  from  it  personally. 

It  has  been  said  by  courts  in  other  Jurisdictions  that  no 
definite  rule  can  be  given  indicating  the  line  of  demarcation 
between  that  which  is  proper  and  that  which  is  unlawful.  For 
example,  in  Tuscan  v.  Smith,  130  Me.  36,  153  A.  289,  73  A.L.R. 

13^,  1352,  the  town  board  had  entered  into  a lease  agreement 
with  the  brother  of  the  chairman  of  the  board.  The  chairman's 
brother  was  heavily  Indebted  to  him  and  the  chairman  had  taken 
an  active  part  in  the  entire  business  transaction.  The  court 
conceded  that  mere  indebtedness  did  not  necessarily  create  such 
an  interest  as  would  make  the  contract  illegal  but  in  this  case 
the  indebtedness,  together  with  the  activity  of  the  chairman  in 
the  matter,  his  confidence  and  business  relations  with  his 
brother  and  the  other  circumstances  which  dlsoouraged  bidding, 
indicated  such  an  interest  in  the  chairman  as  to  void  the  contract. 
The  court  said,  A.  l.c.  294: 

"It  is  unnecessary  to  discourse  on  the 
duties  of  public  officials.  Their  obliga- 
tions as  trustees  for  the  public  are 
established  as  a part  of  the  common  law, 
fixed  by  the  habits  and  customs  of  the 
people.  Contracts  made  in  violation  of 
those  duties  are  against  public  policy, 
sure  unenforceable,  and  will  be  canceled 
by  a court  of  equity.  No  definite  mile 
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can  be  given  indicating  the  line  of  demarca- 
tion between  that  which  is  proper  and  that 
which  is  unlawful.  In  the  words  of  this 
court  in  the  case  of  Lesleur  v.  Inhabitants 
of  Rumford,  113  Me.  317,  321,  93  A.  838,  84  j, 
the  question  really  is  whether  the  town  offi- 
cer by  reason  of  his  interest  is  placed  'in 
a situation  of  temptation  to  serve  his  own 
personal  interests  to  the  prejudice  of  the 
interests  of  those  for  whom  the  law  authorized 
and  required  him  to  act  in  the  premises  as  an 
official . ' See  as  authority  for  the  same 
general  principle,  the  following:  Bay  v. 

Davidson,  133  Iowa,  688,  111  N.W.  25,  9 L.R.A. 

(N.S.)  1014,  119  Am.  St.  Rep.  65O;  Dillon: 

Municipal  Corporations  (5  Ed.)  § 772,  773; 

Lesieur  v.  Inhabitants  of  Rumford,  supra.  1 

In  Commonwealth  ex  rel . Gardner  v.  Elliott,  291  Penn.  98, 
139  A.  826,  a city  councilman  was  the  brother  of  a painting  con- 
tractor who  had  a contract  with  the  city.  The  councilman  was 
employed  by  his  brother  to  do  certain  work  under  the  contract. 

No  emphasis  was  laid  on  the  fact  of  relationship  except  that  it 
was  noted  that  transactions  between  brothers  would  naturally  be 
special  ones  without  formal  contract  or  arrangement.  It  was 
held,  however,  that  the  councilman  had  such  an  interest  as  would 
warrant  his  ouster  from  office.  The  court  said,  A.  l.c.  627: 

" * * * He  assumed  and  appropriated  to  him- 
self such  an  interest  - a pecuniary  interest  - 
in  the  contract  by  accepting  and  performing 
labor,  for  pay,  under  it,  thus  receiving, 
while  a borough  officer,  benefits  arising 
from  a contract  for  work  to  be  paid  for  out 
of  the  public  funds.  The  pecuniary  remuner- 
ation for  labor  so  performed  constituted  the 
forbidden  'interest'  in  that  contract  from 
which,  as  a borough  officer,  he  profited. 

This  is  precisely  what  the  law  prohibits  and 
which  was  enacted  to  protect  the  people  from 
the  frauds  of  their  servants  and  agents. 

The  record  in  thiB  case  discloses  no  fraudu- 
lent intent  on  the  part  of  respondent;  his 
participating  in  the  performance  of  the  con- 
tract was,  however,  a violation  of  the  law, 
whether  done  innocently  or  not,  and  the 
assignments  of  error  must  be  overruled." 
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It  is  to  be  noted  in  this  case  also  that  the  counc liman  was 
not  just  an  employee  but  was  making  money  under  this  particular 
contract. 

In  Gillen  v.  City  of  Milwaukee,  174  Wis.  362,  183  NW  679* 
the  public  official  was  a superintendent  for  the  contracting 
corporation  drawing  a salary  of  $4,500  per  year  as  such.  In 
holding  that  because  of  the  interest  of  the  official  the  corpora- 
tion was  not  a competent  bidder,  the  court  said,  NW  l.c.  682 r 

* actual  loss  to  the  public  is  not  the 
principle  on  which  the  law  proceeds  in  con- 
demning transactions  of  this  kind.  The  law 
seeks  to  avoid  situations  where  public  offi- 
cers are  tempted  to  sacrifice  the  interests 
of  the  public  to  their  own,  which  destroy 
faithfulness  and  fidelity  in  public  service. 

" * * * But  we  find  very  little  authority 
on  the  exact  question  here  involved;  that 
is,  whether  contracts  with  a municipality 
made  between  a corporation  having  a salaried 
manager  or  employe  who  is  also  an  officer  of 
the  city  or  board  are  valid.  We  do  not  hold 
that  under  all  circumstances  a contract  be- 
tween a municipality  and  a corporation  having 
an  employe  who  is  also  a public  officer  of 
the  municipality  would  be  invalid.  The  com- 
pensation of  the  employe  might  be  so  slight 
or  his  employment  so  transient  that  there 
would  arise  no  conflict  of  interest.  We  do 
hold  that  tinder  the  facts  proven  in  this  case 
the  commission  and  the  trial  court  were  Justi- 
fied in  deciding  that  the  Gillen  Company  was 
not  a competent  bidder." 

Regardless  of  the  type  of  case,  l.e.,  whether  it  involves  a 
debtor-creditor  relationship,  an  officer  or  stockholder  of  a 
corporation,  a member  of  a partnership,  or  an  employee,  the  ulti- 
mate question  to  be  determined  is  whether  the  officer  by  reason 
of  his  interest  is  placed  in  a situation  of  temptation  to  serve 
his  own  personal  interests  to  the  prejudice  of  the  interests  of 
those  for  whom  the  law  authorized  him  to  act  in  the  premises  as 
an  official.  For  further  discussion  of  this  problem  generally, 
see  43  Am.  Jur.,  Public  Officers,  Sections  296-302,  pages  105- 
109;  47  Am.  Jur.,  Schools,  Section  49,  pages  329-331;  73  A.L.R. 
1344;  74  A.L.R.  790. 
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The  question  of  interest  is  one  of  fact  to  be  determined  in 
each  case.  Wayman  v.  Cherokee,  204  la.  675#  215  NW  655.  From 
the  opinion  request,  we  are  unable  to  make  this  determination  but 
merely  furnish  these  guiding  principles  in  order  to  aid  those  who 
in  the  first  instance  must  make  this  determination. 

We  are  inclined  to  agree  with  the  Wisconsin  court  that  em- 
ployment alone  would  not  be  a sufficient  interest  to  invalidate 
the  contract.  However,  other  factors  should  be  considered  and 
weighed,  such  as  the  nature  of  the  employment,  the  relation  of 
the  board  member  to  the  governing  officers  of  the  employing 
company,  whether  the  board  member  will  make  money  under  this 
particular  contract,  how  much  he  is  paid,  whether  his  Job  de- 
pends upon  the  award  of  the  contract  to  his  employer,  etc. 

In  short,  if  the  facts  indicate  that  the  board  member  has 
a direct  or  Indirect  pecuniary  interest  in  this  contract,  it  is 
void  as  against  public  policy. 


CpNCkUSIQN 

It  is  the  opinion  of  this  office  that  the  mere  employment 
of  the  chairman  of  the  board  of  education  of  a school  district 
by  a transportation  company  which  contracts  with  the  district 
to  furnish  school  transportation  does  not  in  and  of  Itself  in- 
validate the  contract,  but  if  the  chairman  of  the  board  has  a 
direct  or  indirect  pecuniary  interest  in  the  contract,  which 
is  to  be  determined  by  considering  his  employment  along  with 
other  factors  present  in  each  given  case,  the  contract  is  void 
as  against  the  public  policy  of  the  state. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W Ingllsh. 


Yours  very  truly. 


Encs  (3) 

JWI tml 


JOHN  M.  DALTON 
Attorney  General 


CRIMINAL  LAW: 
REPEAL  OF  RSMO  19^9 

CRIMINAL  STATUTES: 
HABITUAL  CRIMINAL  STATUTES: 
SENATE  BILL  NO.  27 
68th  GENERAL  ASSEMBLY: 


Charges  under  subsection  3 o*  tion 
560.161,  RSMo  Supp.  1955,  relau^iiK  to 
stealing  by  persons  with  prior  convic- 
tions, cannot  be  based  upon  prior  con- 
victions obtained  under  statutory 
provisions  which  were  repealed  by  the 
bill  which  enacted  Section  560.161. 


January  28,  1957 


Honorable  Edward  V.  Oarnholz 
Prosecuting  Attorney 
St.  Louis  County 
Clayton  5»  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  a legal 
opinion*  reading  as  follows: 

"It  would  be  greatly  appreciated  if  you 
would  advise  this  of floe  when  R.S.  Mo. 

560.161  Sec.  3 (fourth  offense)  can  be 
applied . 

"May  it  be  used  if  any  of  the  three 
prior  convictions  were  under  a statute 
enacted  and  repealed  by  the  enactment 
of  this  present  law*  or  must  all  of  the 
convictions  have  taken  place  subsequent 
to  the  enactment  of  this  new  law?" 

The  pertinent  provisions  of  Section  560.161*  RSMo  Supp.* 
1955 * read  as  follows: 

"1.  Any  person  convicted  of  stealing  as 
provided  in  subsection  2 of  section 
560.156  shall  be  punished  as  follows: 

(1)  If  the  value  of  the  property 
stolen  is  less  than  fifty  dollars*  unless 
otherwise  provided  herein*  by  a fine  of 
not  more  than  one  thousand  dollars  or  by 
Imprisonment  in  the  county  Jail  for  not 
more  than  one  year  or  by  both  such  fine 
and  imprisonment) 

(2)  If  the  value  of  the  property 
stolen  is  at  least  fifty  dollars*  by  im- 
prisonment in  the  penitentiary  for  not 
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more  than  ten  years  nor  less  than  two  years, 
or  by  imprisonment  in  the  county  Jail  for 
not  more  than  one  year,  or  by  a fine  of  not 
more  than  one  thousand  dollars,  or  by  both 
such  fine  and  imprisonment. 

• e e e e 

"3.  Every  person  who  has  been  previously 
convicted  of  stealing  or  of  laroeny  as  de- 
fined in  subsection  (1)  of  subsection  1 of 
this  section,  three  times,  and  who  shall 
subse<iuently  be  oonvloted  of  stealing 
within  the  meaning  of  said  section,  shall 
be  deemed  guilty  of  a felony  regardless 
of  the  value  of  the  stolen  property,  and 
shall  be  punished  as  provided  by  subdivi- 
sion (2)  of  subsection  1 of  this  section.” 

Subsections  1 and  2 of  Section  560. 136,  RSMo  Supp.,  1956, 
read  as  follows: 

”1.  As  used  in  sections  560. 156  and 
560.161,  the  following  words  shall  mean: 

(1)  ’Property',  everything  of  value 
whether  real  or  personal,  tangible  or  in- 
tangible, in  possession  or  in  action,  and 
shall  include  but  not  be  limited  to  the 
evidence  of  a debt  actually  executed  but 
not  delivered  or  Issued  as  a valid  instru- 
ment and  all  things  defined  as  property  in 
sections  556.070,  556. 080  and  556. 090,  RSMo 
19*9j 

(2)  'Steal',  to  appropriate  by  exer- 
cising dominion  over  property  in  a manner 
inconsistent  with  the  rights  of  the  owner, 
either  by  taking,  obtaining,  using,  trans- 
ferring, concealing  or  retaining  possession 
of  his  property. 

"2.  It  shall  be  unlawful  for  any  person  to 
intentionally  steal  the  property  of  another, 
either  without  his  consent  or  by  means  of 
deceit . " 


-2- 


Honorable  Edward  W.  Qarnholz 


Sections  560. l6l  and  560.156  were  enacted  as  part  of  Senate 
Bill  No.  27  of  the  68th  Oeneral  Assembly  (Laws  1955*  p.  508)  which 
became  effective  on  August  29,  1955.  This  bill  repealed  the  then 
existing  statutory  provisions  relating  to  larceny,  embezzlement* 
and  certain  other  offenses  against  property;  and  the  new  legisla- 
tion, dealing  generally  with  the  same  subject  matter,  created  a 
new  offense,  "stealing, " to  replace  the  offenses  defined  In  the 
repealed  provisions. 

Subsection  3 of  Section  560. 161,  quoted  above,  replaced 
Section  556.285,  RSMo  Supp.,  1951  (Laws  1951*  p.  455),  which  read 
as  follows) 

"Every  person  who  shall  have  been  convicted 
three  times  of  larceny  In  any  degree  and 
who  subsequently  shall  steal,  take  and 
carry  away  any  goods,  wares  or  merchandise 
or  other  personal  property,  regardless  of 
the  value  thereof,  shall  be  guilty  of 
grand  larceny  and,  upon  conviction*  shall 
be  punished  by  Imprisonment  In  the  peniten- 
tiary not  exceeding  five  years  or  In  the 
county  Jail  not  exceeding  one  year,  or  by 
fine  not  exceeding  one  thousand  dollars, 
or  by  both  such  fine  and  Imprisonment . H 

In  State  v.  King,  No.  Sup.,  275  SW2d  310,  the  oourt  held  that 
a person  could  be  convicted  under  3ectlon  556.285  although  the 
prior  convictions  for  petit  larceny  alleged  as  a basis  for  applying 
Section  556.285  had  occurred  prior  to  the  effective  date  of  that 
section.  The  oourt's  opinion  read.  In  part,  as  follows: 

"One  does  not  violate  Laws  1951*  P.  455* 
unless  he  commits  a larceny  subsequent  to 
Its  effective  date.  The  statute  applies 
to  'Every  person  who  shall  have  been  con- 
victed three  times  of  larceny  In  any  degree 
and  who  subsequently1  commits  another  lar- 
ceny. It  Is  similar  In  this  respect  to 
§556.280,  our  habitual  crlsdLnal  act.  All 
are  charged  with  knowledge  of  the  provisions 
of  the  statute.  The  allegations  of  the  prior 
convlotlons  are  not  charges  of  distinct 
crimes  but  are  merely  to  disclose  facts 
bringing  the  new  offense  within  the  statute 
and  for  determining  the  criminality  of  the 
new  offense.  In  ruling  that  prior  convic- 
tions aggravating  a new  offense  need  not 
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occur  subsequent  to  the  effective  date  of  the 
statute,  the  cases  hold  that  prior  convictions 
of  crime  constitute  a reasonable  basis  for  the 
classification  of  offenders  with  respect  to 
the  severity  of  the  punishment  to  be  Imposed. 

• • •" 

Under  the  principles  of  this  decision,  if  subsection  3 of 
Section  360.161  in  fact  so  provided,  a person  might  be  convicted 
under  said  subsection  3 on  the  basis  of  prior  convictions  obtained 
before  the  enactment  of  said  section  and  under  statutes  which 
have  been  repealed. 

In  subsection  3 of  Section  56O.I6I,  by  mentioning  prior 
convictions  of  larceny,  the  Legislature  attempted  to  provide  ex- 
pressly for  the  use  of  certain  convictions  prior  to  the  enactment 
of  said  section  as  basis  for  action  under  said  subsection.  In 
view  of  the  simultaneous  repeal  of  statutes  making  larceny,  as 
such,  & crime,  the  reference  to  larceny  in  said  subsection  3 
could  have  had  no  other  purpose.  However,  for  the  reasons  set 
forth  below,  it  is  believed  that  the  Legislature  failed  in  its 
purpose. 

Seotion  560.161  was  Section  5 of  Senate  Bill  No.  27.  As 
the  bill  was  introduced  and  passed  by  the  Senate,  subsection  3 
of  Seotion  5 provided  that  prior  oonvlotlons  "of  stealing  or  of 
larceny  in  any  degree"  should  be  a basis  for  convictions  there- 
under. By  a House  amendment,  the  quoted  words  were  amended  to 
read,  "of  stealing  or  of  larceny  as  defined  in  Section  (1). " 
and  the  bill  was  enacted  in  this  form  ( Laws , “T95*) , page  509) . 

The  Reviser  of  Statutes  construed  "Section  5,  (1),"  to  mean  sub- 
division (1)  of  subsection  1 of  Section  5 (Seotion  560.161,  RSMo 
Supp.  1955).  This  was  not  the  only  possible  construction,  but 
it  was  the  most  logical  one  and  it  will  be  accepted  for  the  pur- 
poses of  this  opinion. 

Subdivision  (1)  of  subsection  1 of  Section  560.161  does 
not  define  larceny  or  any  other  term.  Instead,  it  states  the 
penalty  for  stealing  where  the  value  of  the  property  stolen  is 
less  than  $50.00.  It  might  be  argued  that  the  language  "larceny 
as  defined  in  subdivision  (1)  of  subsection  1 of  this  section," 
appearing  in  subsection  3 of  Section  560.161,  is  intended  to 
mean  larceny  as  defined  by  prior  statutes  and  involving  property 
having  a value  of  less  than  $50.00.  However,  the  fact  remains 
that  that  larceny  is  not  defined  in  said  subdivision  (1)  and, 
following  the  rule  of  strioi  construction  of  criminal  statutes 
(which  is  particularly  applicable  to  highly  penal  habitual 
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criminal  statutes)*  it  is  believed  that  one  cannot  properly  in- 
dulge in  speculation  concerning  the  intent  of  this  ambiguous 
language  and  give  effect  thereto. 

It  should  alBO  be  noted  that*  if  the  language  in  question 
should  be  given  the  meaning  suggested  in  the  third  sentence  of 
the  preceding  paragraph*  the  statute  would  produce  an  absurd 
result*  which  would  be  a basis  for  holding  that  there  was  un- 
warranted discrimination  which  would  invalidate  the  statute  as 
a denial  of  equal  protection  of  the  laws.  Under  such  interpre- 
tation* a person  who  was  convicted  of  stealing  property  having 
a value  of  less  than  $50.00  and  who  had  three  prior  convictions 
of  larceny  involving  amounts  less  than  $50.00  would  be  subject 
to  greater  punishment  than  one  who  was  convicted  of  a like 
offense  and  who  had  three  prior  convictions  of  larceny  involving 
amounts  of  $50.00  or  more.  There  is  no  imaginable  basis  for  such 
differentiation ; ancT  while  legislatures  have  broad  discretion  in 
the  matter  of  penalties  for  crimes  and  the  courts  seldom  inter- 
fere and  will  not  do  so  except  in  extreme  cases*  it  is  difficult 
to  think  of  a more  extreme  case  than  this  would  be  if  the  statute 
were  so  construed.  See  83  A.L.R.  13*>2j  15  Am.  Jur.,  Criminal 
Law,  Sec.  507. 

If  subsection  3 of  Section  5^0. 161  mentioned  only  prior 
convictions  of  "stealing"  it  might  be  contended  that  convictions 
prior  to  the  enactment  thereof  of  offenses  which  would  constitute 
^stealing"  under  the  new  statute  could  be  used  as  a basis  for 
convictions  under  said  subsection.  However*  it  is  believed  that 
the  fact  that  the  Legislature  attempted  to  deal  expressly  with 
certain  convictions  under  the  old  law  (i.e.*  certain  convictions 
of  larceny)  makes  it  clear  that  it  was  not  the  intent  that  con- 
victions under  the  old  law  should  be  regarded  as  conviotions  of 
"stealing." 


CONCLUSION 

Upon  the  basis  of  the  foregoing*  it  is  the  opinion  of  this 
office  that  charges  under  subsection  3 of  Section  5^0. 161*  RSMo 
Supp.*  1955,  cannot  be  based  upon  prior  convictions  obtained  under 
statutory  provisions  which  were  repealed  by  the  bill  which  enacted 
Section  560.161. 

The  foregoing  opinion*  which  I hereby  approve*  was  prepared 
by  my  Assistant*  John  C.  Baumann . 


Yours  very  truly. 


JCBsml 


JOHN  M.  DALTON 
Attorney  Qeneral 


WILDLIFE  CODE:  Sale  of  wild  rabbits  in  Missouri  prohibited  to 

CONSERVATION  CODE:  everyone,  resident  or  nonresident.  Farmer  in 

RULES  AND  REGULATIONS:  Illinois  taking  opossums  on  his  farm  cannot 

sell  same  or  the  products  thereof  in  Missouri. 


Honorable  William  J.  Geekie 
Prosecuting  Attorney,  City  of  St.  Louis 
Municipal  Courts  Building 
St.  Louis,  Missouri 

Attention:  Mr.  Sidney  Faber,  Assistant  Prosecuting  Attorney. 
Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
which  reads: 

"The  agents  of  the  Conservation  Commission  have 
requested  prosecution  in  certain  oases  and  before 
proceeding  I would  like  your  opinion  based  upon 
the  following  facts. 

"1.  A farmer  from  Illinois  shoots  rabbits  and 
opossum  on  his  own  farm  in  Illinois  and  on  week 
ends  takes  them  to  a farmer's  market  in  St.  Louis 
where  he  offers  them  for  sale.  The  farmer  does 
not  have  a permit  under  Sec.  4-5(J)  of  the  Wild- 
life Code. 

"Query:  a.  Is  the  farmer  protected  under  the 
provisions  of  Sec.  39  of  the  Wildlife  Code? 

"b.  Does  the  Code  only  apply  to  animals  of 
Missouri  or  does  it  also  protect  animals  taken 
legally  or  illegally  in  another  state? 

"2.  Same  facts  as  in  Humber  One  but  a relative 
of  the  farmer  does  the  shooting  on  the  farmer's 
land  and  turns  them  over  to  the  farmer  who 
brought  them  to  the  farmer's  market  and  offered 
them  for  sale. 
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"Query i If  the  farmer  has  immunity,  does  the 
immunity  extend  to  him  in  this  oase  sinoe  he 
has  not  done  the  actual  shoot ingt" 

A well  established  rule  of  construction  is  that  all  pertinent 
rules  and  regulations  and  laws  should  be  oonstrued  together  and 
harmonised  if  possible*  Cairo  Bridge  Comm,  vs*  Mitchell,  352  Mo. 

1136,  181  S . W. 2d.  496. 

Section  252.020,  MoRS  1949,  defines  commission,  wildlife,  and 
rules  and  regulations  as  used  in  said  chapter,  and  reads: 

ttAs  used  in  this  chapter,  unless  the  oontext 
otherwise  requires: 

"(1)  The  word  ' commission'  shall  mean  and  inolude 
the  Conservation  Commission  as  established  by  the 
Constitution  of  Missouri)  and  the  words  'rules  and 
regulations'  shall  mean  those  made  by  said  Commission 
pursuant  thereto) 


"(3)  The  words  'wild  life'  shall  mean  and  include  all 
wild  birds,  mammals,  fish  and  other  aoquatio  and  am- 
phibious forms,  and  all  other  wild  animals,  regardless 
of  classification,  whether  resident,  migratory  or  im- 
ported, protected  or  unprotected,  dead  or  alive)  and 
shall  extend  to  and  Inolude  any  and  every  part  of  any 
individual  species  of  wild  life." 

Seotion  252.030,  MoRS  1949,  provides  that  ownership  and  title 
to  wildlife  is  in  the  State  of  Missouri  and  reads: 

"The  ownership  of  and  title  to  all  wildlife 
of  and  within  the  state,  whether  resident, 
migratory  or  imported,  dead  or  alive,  are 
hereby  deolared  to  be  in  the  state  of  Missouri. 

Any  person  who  fails  to  oomply  with  or  who 
violates  this  law  or  any  such  rules  and  regula- 
tions shall  not  acquire  or  enforce  any  title, 
ownership  or  possessory  right  in  any  such  wild 
life;  and  any  person  who  pursues,  takes  kills, 
possesses  or  disposes  of  any  such  wild  life  or 
attempts  to  do  so,  shall  be  deemed  to  consent 
that  the  title  of  said  wild  life  shall  be  and 
remain  in  the  state  of  Missouri,  for  the  purpose 
of  control,  loanagement,  restoration,  conserva- 
tion and  regulation  thereof." 
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Section  252.190,  MoRS  1949,  makes  possession  of  wildlife  con- 
trary to  provision  of  said  chapter  and  rules  and  regulations  of  the 
Commission,  unlawful,  and  any  person  having  possession  shall  be 
deeded  guilty  of  a ii  a demeanor . 

Section  252.040,  MoRS  1949,  further  provides  that  no  wildlife 
shall  be  pursued,  taken,  killed,  possessed  or  disposed  of  except  in 
conformity  with  rules  and  regulations  of  said  Commission. 

Under  Section  38  of  the  Wildlife  Code  of  Missouri  it  permits 
the  pursuit,  taking,  transportation,  selling,  possession  only  by  a 
person  having  the  prescribed  permit  to  do  so  as  allowed  by  said  Code 
or  who  is  specifically  allowed  by  the  Code  to  do  so  without  a permit. 

In  reply  to  your  first  inquiry,  the  sale  of  rabbits  is  not  per- 
mitted by  anyone,  resident  or  nonresident,  and  therefore  it  is  illegal 
to  sell  such  rabbits  in  the  State  of  Missouri. 

Under  the  Wildlife  Code,  rabbits  are  game  animals  and  do  not  come 
within  the  definition  of  fur-bearing  animals.  Seotion  55  of  the  Code 
defines  game  animals  in  the  following  manners 

"The  term  ’game  animals,*  shall  include  the  deer, 
bear,  wild  rabblt(whioh  shall  inolude  all  wild 
rabbits  and  hares) , red,  gray,  black  and  fox, 
squirrel,  and  fur-bearing  animals. ” 

Fur-bearing  animal  is  defined  In  the  same  seotion  and  reads: 

"Mink,  muskrat,  opossum,  otter  skunk (polecat ) , spocted 
skunk (oivet  oat)  beaver,  racoon,  badger,  weasel (ermine) 
red  fox  and  gray  fox.” 

In  this  state  the  products  of  fur-bearing  animals,  which  have 
been  legally  taken  and  preserved  under  certain  conditions  as  pro- 
vided under  Seotion  49,  Wildlife  Code  of  Missouri,  may  be  sold  by 
the  holder  of  a fur  buyer *s  permit,  or  holder  of  a resident  fur 
dealer’s  permit.  Said  seotion  further  provides  that  fur*  offered 
for  sale  by  resident  hunters,  trappers  and  fur  buyers,  after  a 
certain  date  specified  in  said  regulation,  shall  be  held  by  the 
fur  dealer  or  buyer  and  notice  given  to  the  representative  of  the 
Conservation  Commission  and  disposition  shall  be  made  in  accordance 
with  the  instructions  of  said  representative,  all  of  which,  at 
least,  indicates  that  by  reference  to  resident  hunters  offering 
furs  for  sale,  the  intent  was  to  exclude  all  other  hunters  from 
selling  such  products  and  this  would  apply  to  nonresident  hunters, 

Seotion  4£>(B)  (C)  (D)  of  the  Wildlife  Code  requires  one  to  have 
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a resident  permit  in  order  to  sell  product#  of  fur-bearing  animals. 

Under  definitions  in  Seotion  55»  of  the  Wildlife  Code  it  defines 
"Legality  of  wildlife  species  taken  in  other  states"  and  reads: 

"The  laws  in  effect  where  wildlife  is  taken  shall 
determine  the  legality  of  the  taking  and  the  per- 
mitted possession  limits j otherwise  when  suoh  wild- 
life is  transported  into  Missouri,  this  code  shall 
apply  as  soon  as  such  wildlife  enters  this  state* 
except,  however,  interstate  shipments  when  neither 
the  point  of  origin  not  point  of  destination  is 
in  Missouri)  provided,  that  the  burden  of  proof 
shall  be  upon  the  person  in  possession  of  suoh 
shipments  to  show  that  such  possession  or  trans- 
portation are  not  in  conflict  with  this  code." 

Under  the  foregoing  definition  a nonresident  may  possess  opossums 
in  Missouri  if  the  laws  in  effeot  where  said  opossums  were  taken,  per- 
mitted the  taking  and  possession  thereof.  However,  any  further  dis- 
position suoh  as  sale  of  said  animals  or  the  produots  thereof  must  be 
governed  entirely  by  the  Wildlife  Code  and  Laws  of  Missouri.  There- 
fore, in  the  absence  of  any  authority  under  said  Wildlife  Code  or 
Laws  of  Missouri  authorising  suoh  nonresident  hunter  to  sell  opossums 
in  this  state  it  cannot  be  done. 

As  to  whether  he  may  sell  opossums  or  the  produots  thereof  in 
Missouri  simply  by  reason  of  being  a farmer  under  the  provisions  of 
Seotion  39,  and  definition  of  a farmer  under  Section  55  of  the  Wild- 
life Code,  must  be  answered  in  the  negative  because  the  following 
definition  and  regulation,  relating  specifically  to  farmers,  refers 
to  only  farriers  who  are  residents  of  Missouri: 

"Section  39.  A farmer,  as  defined  in  this  code, 
may  take  and  possess  wildlife  and  may  sell  the 
products  of  fur-bearing  animals  without  permit 
when  done  as  permitted  by  this  code  and  only 
upon  the  farm  where  he  resides;  provided,  that 
a farmer  who  is  under  seventeen (17)  years  of 
age  may  transport  and  sell  without  permit, 
within  the  county  where  he  resides  and  in  any 
adjoining  county,  the  products  of  fur-bearing 
animals  legally  taken  by  him  on  such  farm." 

"Section  Any  bona  fide  owner  or  lessee  of 

lands,  or  his  permanently  employed  hired  hand, 
or  any  member  of  the  immediate  household  of  such 
owner,  leasee  or  employee  within  the  state,  who 
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Is  a citizen  of  the  state  and  who  actually 
resides  upon  and  operates  suoh  land  ex- 
clusively for  agricultural  purposes." 


coac^usioM 


Therefore,  it  is  the  opinion  of  this  Department  that  the  sale  of 
rabbits,  that  is,  wild  rabbits,  is  prohibited  to  everyone,  resident  or 
nonresident,  in  Missouri.  Furthermore,  that  a farmer  taking  the 
opossums  on  his  Illinois  farm  cannot  sell  same  or  the  produo t thereof 
in  the  State  of  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 


Xours  very  truly. 


John  M.  Dalton 
attorney  General 


I 
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ST.  LGUIS:  ' 

FLOOD  CONTROL: 
COOPERATIVE  AGREEMENTS: 
LEVEES: 


* \ • 

St.  Louis  in  confect  with  United  States  for 
flood  control  project  nay  sign  contract  pro- 
viding city  will  provide  lands  and  easenents 
for  the  project,  will  hold  the  United  States 
free  from  damages,  and  maintain  and  operate 
the  flood  control  works  after  completion. 


Honorable  William  A.  Geary,  Jr. 

Representative,  14th  District 
5367  Queens  Avenue 
St.  Louis  15#  Missouri 

Dear  Mr.  Geary: 

This  is  in  answer  to  your  request  for  an  official  opinion 
from  this  office  which  reads  as  follows: 

’’The  citizens  of  St.  Louis,  in  the  Bond 
Issue  election  of  May  26,  1936,  voted  the 
sum  of  $7*5^7*000.00  as  the  City's  share 
of  a proposed  Mississippi  River  flood  con- 
trol program,  the  remaining  cost  to  be 
borne  by  the  Federal  Government.  In  ac- 
cordance with  Federal  legislation  (33  U.S. 

C.A.,  701  c et  seq.),  the  City,  as  looal 
sponsor  of  this  project  is  required  to  fur- 
nish assurances  satisfactory  to  the  Secre- 
tary of  the  Army  that  it  will 

a)  provide  without  cost  to  the  United 
States  all  lands,  easements  and  rights  of 
way  necessary  for  the  construction  of  the 
project. 

b)  hold  and  save  the  United  States  free 
from  damages  due  to  construction  works. 

c)  maintain  and  operate  all  the  works 
after  completion  in  accordance  with  regula- 
tions prescribed  by  the  Secretary  of  the 
Army. 

I would  appreciate  receiving  an  opinion 
from  your  office  whether  the  City  of  St. 

Louis  has  legal  authority  under  constitu- 
tional, statutory  and  charter  provisions 
to  acquire  lands  by  eminent  domain  for 
levee  and  flood  control  purposes.  Also 
whether  the  City  has  necessary  legal 


Honorable  William  A.  Geary,  Jr. 


authority  to  provide  the  assurances  out- 
lined in  (b)  and  (c)  above.  In  addition 
the  proposed  levees  and  flood  walla  will 
necessitate  construction  of  new  sewers, 
drainage  and  pumping facilities,  which 
upon  completion  will  be  turned  over  to  the 
Metropolitan  St.  Louis  Sewer  District  for 
operation  and  maintenance.  I would  like- 
wise appreciate  your  opinion  whether  the 
assurances  required  from  the  City  in  re- 
gard to  acquiring  land,  and  saving  the 
United  States  free  from  damages  due  to 
construction  work  may  extend  to  that  por- 
tion of  the  work  involving  sewage,  drain- 
age and  pumping  facilities . " 

In  1936,  Congress  passed  a Flood  Control  Act,  33  U.S.C. 

701a  et  seq.  One  of  its  purposes  is,  in  cooperation  with  the 
states  or  political  subdivisions  thereof,  to  construct  levees 
and  dams  as  protection  against  damaging  flood  waters.  It  pro- 
vided, among  other  things,  that  no  state  or  political  sub- 
division thereof  would  receive  any  aid  or  assistance  from  the 
Federal  government  (hereinafter  referred  to  as  the  Government) 
unless  they  made  assurances  satisfactory  to  the  Secretary  of 
the  Army  that  they  will: 

a)  provide  without  cost  to  the  United 
States  all  lands,  easements  and  rights  of 
way  necessary  for  the  construction  of  the 
project; 

b)  hold  and  save  the  United  States  free 
from  damages  due  to  the  construction  works; 

c)  maintain  and  operate  all  the  works 
after  completion  in  accordance  with  regula- 
tions prescribed  by  the  Secretary  of  the 
Army. 

We  understand  the  City  of  St.  Louis  (hereinafter  referred 
to  as  the  City)  proposes  to  cooperate  with  the  Government  in 
constructing  levees  and  dikes  which  will  extend  the  entire 
length  of  the  eastern  boundary  of  the'City . The  dikes  and 
levees  are  to  protect  the  adjacent  areas  from  a flood  stage  of 
52  feet.  The  total  cost  of  the  project  will  exceed  $100,000,000, 
and  the  City  will  provide  $7*5^7*000.00  of  this  cost.  The  citi- 
zens of  the  City  voted  this  sum  at  a bond  issue  election  on  May 
26,  1956. 


2- 


Honorable  William  A.  Geary,  Jr 


That  the  City  can  enter  into  contracts  or  cooperative 
agreements  with  the  Government  or  its  agencies.  Is  not  subject 
to  doubt.  Artiole  VI,  Seotion  16,  Constitution  of  Ulssouri 
(1945),  provides,  among  other  things,  that  "any  municipality  or 
political  subdivision  of  this  state  may  contract  and  cooperate 
— with  the  united  States,  for  the  planning,  development, 
construction,  acquisition  or  operation  of  any  public  improve- 
ment or  facility,  or  for  a common  service,  in  the  manner  pro- 
vided by  law."  (Emphasis  ours.)  This  constitutional  grant  was 
further  implemented  by  Section  70.220,  RSMo  1949,  which  author- 
izes the  City  to  contract  and  cooperate  with  a duly  authorized 
agency  of  the  United  States  ’provided,  that  the  subject  and  pur- 
pose of  any  such  contract  or  cooperative  action  made  and  entered 
into  by  such  munloipalityoor  political  subdivision  shall  be  wlth- 
ln  the  scope  of  the  powers  of  such  municipality  or  political  suh- 
cHVlalon.  (Bnphasls  ours.T”  tfe  shall  later  determine  whether 
the  assurances  required  of  the  City  are  "within  the  scope  of  the 
powers"  of  the  City. 

In  addition  to  the  foregoing.  Section  70.330,  RSMo  1949, 
authorizes  the  City,  among  other  things,  to  contract  and  co- 
operate with  the  United  States  over  lands  "which  are  subject  to 
injury  by  such  overflow,  or  which  may  require  the  building  of 
such  sewers . " 

Before  we  determine  whether  the  City  can  assure  the  Govern- 
ment, it  will  ''provide  without  cost  to  the  united  States  all 
lands,  easements  and  rights  of  way  necessary  for  the  construction 
of  the  project,"  we  deem  it  necessary  to  ascertain  the  authority 
of  the  City  to  aoqulre  lands  by  eminent  domain  for  levee  and 
flood  control  purposes  to  protect  its  citizens  from  damaging 
flood  waters. 

Seotion  82.240,  RSMo  1949,  authorises  the  City  to  make  pro- 
vision in  its  charter  to  acquire  lands  for  public  use  by  the 
exercise  of  the  power  of  eminent  domain  by  condemnation  proceed- 
ings for  "public  parks,  cemeteries,  penal  institutions,  hospitals 
right  of  ways  for  sewers,  or  for  any  other  public  purpose,  and 
to  provide  for  managing,  controlling  and  policing  the  same." 
under  Article  X,  Seotion  1 of  its  charter,  the  City  is  specifi- 
cally given  power  (9)  "to  condemn  private  property,  real  or  per- 
sonal, or  any  easement  or  use  therein  for  public  use  - - -, ” 

(13)  "to  acquire,  provide  for,  construct,  regulate  and  maintain 
and  do  all  things  relating  to  all  kinds  of  public  buildings 
structures,  markets,  places,  works  and  improvements,”  and  (33) 

"to  do  all  things  whatsoever  expedient  for  promoting  or  main- 
taining the  comfort,  education,  morals,  peace,  government,  health 
welfare,  trade,  commerce  or  manufacture  of  the  City  or  its  in- 
habitants." 
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These  sections  of  the  statute  and  charter  clearly  empower 
the  City  to  erect  and  maintain  levees  designed  to  protect  the 
City  from  flood  waters  of  the  Mississippi  River.  The  acquisi- 
tion of  property  and  construction  of  a levee,  for  the  preserva- 
tion and  protection  of  the  health  of  the  people  of  a community 
is  a sufficient  public  purpose  to  Justify  the  use  of  the  power 
of  eminent  domain.  See  Morrison  v.  Morey,  Mo*  Sup.,  48  S.W. 

629,  633  (1).  That  such  provisions  properly  may  be  included  in 
a City  charter,  and  control  the  establishment  of  levees  within 
such  City,  was  confirmed  by  the  Missouri  Supreme  Court  in  In 
re  East  Bottoms  Drainage  and  Levee  District,  258  S.W.  89,  91 » 
wherein  it  said: 

"But  we  also  hold  that,  even  if  said  gene- 
ral statutes  would  authorize  this  proceed- 
ing in  the  absence  of  a provision  in  the 
Kansas  City  Charter  on  the  subject,  the 
Charter  provision  of  Kansas  City  provid- 
ing for  such  levees  and  drains  within  the 
city  is  a matter  of  local  municipal  concern, 
and,  therefore,  properly  included  in  such 
charter,  and  controls  the  establishment  of 
levee  and  drainage  districts  in  said  city. 

- - - Indeed,  it  may  be  said  to  be  a matter 
of  common  knowledge  that  all  cities  of  any 
considerable  population  in  this  state  have 
from  the  earliest  time,  either  by  special 
charter  or  general  law,  been  authorized  to 
construct  sewers  and  levees  belonging  to  the 
same  class  of  necessary  local  municipal  im- 
' provements.  - - - We  must  therefore  rule 

that  the  charter  provisions  of  said  city  re- 
lating to  the  establishment  of  levees  and 
drains  within  said  city  are  a matter  of  es- 
sential local  municipal  concern  properly 
contained  in  the  freeholders  charter  of 
Kansas  City  and  prevail  over  the  general 
law  on  the  subject,  if  there  is  any  dif- 
ference or  confllot  between  them. M 

To  further  buttress  this  argument,  we  think  it  necessary  to 
call  your  attention  to  the  fact  that  Section  1,  of  Article  XVII, 
of  the  City'B  charter  enumerates  the  purposes  for  which  the  01 ty 
may  issue  bonds,  and  includes  "river  and  other  public  improve- 
ments which  the  City  may  be  authorized  or  permitted  to  make*; 
and  after  the  levees  and  dams  are  constructed,  the  City  has  the 
duty  to  maintain  and  operate  them.  (Emphasis  ours.)  Article 
XIII,  Section  13  of the  Charter,  provides  that  the  Street  Divi- 
sion of  the  Department  of  Streets  and  Sewers  shall  have  charge 
of  "wharves  and  levees . " 
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Therefore,  since  the  City  has  been  expressly  empowered  by 
constitutional  and  statutory  enactment  to  enter  into  & coopera- 
tive agreement  with  the  Government  “within  the  scope  of  its 
powers, " and  since  the  City  is  authorised  by  statute  and  its 
charter  to  acquire  lands  necessary  for  the  construction  of  dams 
and  levees,  and  since  the  charter  of  the  City  provides  that  the 
Street  Division  of  the  Department  of  Streets  and  Sewers  ’’shall 
have  charge  of  the  repairing,  cleaning  and  maintenance  of  all 
- - - wharves  and  levees, ” it  is  our  considered  opinion  that  the 
City,  us  local  sponsor  of  a flood  control  project  and  in  coopera- 
tion with  the  Government  in  the  construction  of  said  project, 
has  the  authority  to  assure  the  Government  that  it  will 

a)  provide  without  cost  to  the  United 
States  all  lands,  easements  and  rights 
of  way  necessary  for  the  construction  of 
the  project;  and 

b)  maintain  and  operate  all  the  works 
after  completion  in  accordance  with  reg- 
ulations prescribed  by  the  Secretary  of 
the  Array. 

In  your  opinion  request,  you  stated  that  in  building  the 
levees  and  flood  walls  it  will  necessitate  the  construction  of 
new  sewers,  drainage  and  pumping  facilities  which  upon  comple- 
tion will  be  turned  over  to  the  Metropolitan  St.  Louis  Sewer 
District  (hereinafter  referred  to  as  the  District)  for  opera- 
tion and  maintenance.  You  want  to  know  if  the  two  assurances 
from  the  City  Just  mentioned  may  extend  to  that  portion  of  the 
works  involving  sewage,  drainage  and  pumping  facilities.  Before 
we  answer  that  phase  of  your  opinion  request,  we  must  digress 
Just  a moment. 

Prior  to  July  1,  1954,  the  date  the  District  took  over  all 
sewers  in  Metropolitan  St.  Louis,  the  City  had  the  authority  to 
condemn  land  for  sewer  purposes,  and  the  Sewer  Division  of  the 
Department  of  Streets  and  Sewers  had  charge  of  the  repairing, 
cleaning  and  maintenance  of  all  sewers  and  drains  and  the  dis- 
posal of  sewage.  In  pursuance  of  Section  30  of  Article  VI, 
Constitution  of  Missouri,  a Board  of  Freeholders  was  created 
who  drafted  a charter  for  the  District  which  was  submitted  and 
approved  by  the  voters  of  the  City  and  St.  Louis  County  on 
February  9,  1954.  It  provided,  among  other  things,  that  the 
District  is  a body  corporate,  a municipal  corporation,  and  a 
political  subdivision  of  the  state,  with  power  to  - - - sue  and 
be  sued,  contract  and  be  contracted  with  - - Section  3.010 

of  the  charter  of  the  District  provides,  among  other  things, 
that  on  July  1,  1954,  the  District  shall  have  the  control,  pos- 
session, Jurisdiction,  operation,  and  maintenance  of  the  existing 
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sanitary  and  storm  water  sewer  systems  of  the  City  and  County. 
Section  3.020  of  the  District’s  charter  provides,  among  other 
things,  that  the  district  shall  have  the  power  to  condemn  pri- 
vate property  for  sewer  purposes. 

Thus,  from  the  foregoing,  it  becomes  apparent  that  the 
District  instead  of  the  City  now  has  the  duty  to  construct  new 
sewers,  drainage  and  pumping  facilities.  However,  this  does 
not  prevent  the  City  from  extending  the  two  assurances  just 
mentioned  above  to  that  portion  of  the  works  involving  sewage, 
drainage  and  pumping  facilities.  This  latter  part  of  the  works 
is  all  an  essential  and  integral  part  of  the  levees  and  flood 
wall.  We  are  not  unmindful  of  the  fact  that  it  is  possible  that 
a flood  control  project,  without  proper  safeguards,  could  have 
the  effect  of  impeding  rather  than  improving  a flood  control  pro- 
ject. It  is  true  this  latter  part  of  the  works  will  be  connected 
with  the  district’s  sewer  system  and  the  District  will  be  in- 
directly benefited  thereby,  but  this  works  is  nevertheless  a part 
of  the  flood  control  project  over  which  the  City  ha3  Jurisdiction, 

Thus,  we  hold  that  the  City  has  the  authority  to  assure  the 
Government  that  the  two  assurances  just  mentioned  above  may  ex- 
tend to  that  portion  of  the  flood  control  project  involving 
sewage,  drainage  and  pumping  facilities.  When,  after  comple- 
tion, this  part  of  the  works  is  turned  over  to  the  District  for 
operation  and  maintenance,  this  might  well  be  the  subject  of 
contract  between  the  owner  of  the  flood  control  project  (the  City) 
and  the  District.  But,  it  does  not  follow  that  this  part  of  the 
works  ceases  to  be  a part  of  the  flood  control  project,  or  that 
the  City  loses  jurisdiction  over  this  part  of  the  works.  It 
would  appear  that  the  City  and  the  District  had  a type  of  con- 
current jurisdiction  over  this  part  of  the  project. 

Your  final  question  deals  with  the  authority  of  the  City  to 
assure  the  Government  that  it  will  "hold  and  save  the  United 
States  free  from  damages  due  to  the  construction  works  and  if 
so,  whether  this  assurance  will  extend  to  that  portion  of  the 
works  involving  sewage,  drainage  and  pumping  facilities.  To  us, 
it  is  apparent  that  the  City  can  make  this  assurance,  and  further, 
that  it  can  extend  to  all  portions  of  the  works,  because  as  we 
previously  stated,  the  sewage,  drainage  and  pumping  facilities 
are  an  essential  and  integral  part  of  the  flood  control  project. 

As  authority  for  this  proposition,  we  call  your  attention 
to  the  fact  that  the  constitutional  and  statutory  enactments 
heretofore  cited  expressly  empower  the  City  to  enter  into  co- 
operative agreements  with  the  Government,  so  long  as  the  agree- 
ments are  "within  the  scope  of  the  powers  of  the  City."  (In 
the  premises,  the  agreements  are  within  the  scope  of  the  powers.) 
However,  the  specific  terns  and  conditions  of  such  agreements  are 
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not  spelled  out.  In  such  instance,  the  rule  is  firmly  established 
that  where  there  is  an  express  grant  to  a City  without  the  method 
or  details  of  exercising  such  power  prescribed,  the  City  council 
has  authority  to  exercise  the  power  granted  to  lF“ln  any  reason- 

able and  proper  manner.  (Emphasis  ours . ) See  fodds  v.  Kansas  City, 
Mo.  Sup.,  152  S.tf.  2d  128;  Ballentine  v.  Nester,  Mo.  Sup.,  164 
S.W.  2d  378. 

In  the  case  of  Arkansas-Mlasouri  Power  Corp.  v.  City  of 
Kennett,  Mo.  Sup.,  156  S.W.  2d  913,  a municipal  contract  contain- 
ing wage  and  hour  provisions  was  attacked  on  the  ground  that  the 
statutes  regulating  third  class  cities  did  not  authorize  them  to 
adopt  wage  and  hour  ordinances  with  reference  to  municipal  con- 
tracts. The  Missouri  Supreme  Court,  en  banc,  in  disposing  of  this 
argument,  stated  at  page  917: 

"The  fallacy  of  this  argument  lies  in  the 
fact  that  It  ignores  the  principle  that 
where  a corporation,  private  or  municipal, 
is  given  power  to  perform  a certain  act,  it 
is  necessarily  left  with  a large  discretion 
as  to  the  manner  in  which  such  act  is  to  be 
performed.  (Citing  cases)  As  stated,  we 
think  it  to  be  conceded  that  the  City  of 
Kennett  unquestionably  has  power  to  build, 
own  and  operate  a municipal  power  plant. 

It  necessarily  follows  that  It  ha3  the  power 
to  enter  into  a oontract  with  a builder  or 
construction  company  for  the  erection  of  such 
plant.  The  exact  terms  and  provisions  to  be 
inserted  therein  must,  in  the  nature  of  things, 
vary  with  the  particular  conditions  surround- 
ing this  specific  project.  Such  a contract 
must  necessarily  oontaln  all  reasonable  pro- 
visions, not  forbidden  by  the  State  or  Federal 
Constitutions  or  the  charter  of  the  city  or 
general  state  law,  which  have  a tendency  to 
effectuate  the  objeot  involved.” 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  the  City  of 
St.  Louis  in  cooperation  with  the  federal  government  for  a flood 
control  project  has  the  authority  to  assure  the  federal  government 
that  it  will: 

a)  provide  without  cost  to  the  United  States 
all  lands,  easements  and  rights  of  way  neces- 
sary for  the  construction  of  the  project, 

b)  hold  and  save  the  United  States  free  from 
damages  due  to  the  construction  works. 
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c)  maintain  and  operate  all  the  works  after 
completion  in  accordance  with  regulations 
prescribed  by  the  Secretary  of  the  Army, 

It  is  further  our  opinion  that  the  assurances  Just  mentioned 
may  extend  to  that  portion  of  the  works  involving  sewage,  drainage 
and  pumping  facilities. 

The  foregoing  opinion,  which  is  hereby  approved,  was  pre- 
pared by  Assistant  Attorney  General  George  E.  Schaaf. 

Yours  very  truly, 

John  M.  Dalton 

Attorney  General 


By 

Robert  R.  Welbom 
Assistant  Attorney  General, 
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COUNTIES: 

CHARTER  FORM 
OF  GOVERNMENT: 

ST.  LOUIS  COUNTY 
POLICE  DEPARTMENT: 


St.  Louis  County  Police  Department  has 
authority  to  enforce  state  law  in 
incorporated  or  unincorporated  areas 
in  the  county. 


August  8,  1957 


Honorable  Edward  V.  Oamholz 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Dear  Sir: 

My  office  is  in  receipt  of  your  request  for  an  opinion 
which  reads  as  follows: 

"The  Board  of  Police  Commissioners  of 
St.  Louis  County  have  requested  that 
I obtain  a ruling  from  you  Betting 
forth  the  legal  powers  of  the  St.  Louis 
County  Police  Department  at  large. 

Specifically,  does  the  St.  Louis  County 
Police  Department  have  the  authority 
to  enforce  State  laws  in  the  incorpo- 
rated areas  as  well  as  in  the  unincorpo- 
rated areas?" 

It  is  believed  that  the  constitutionality  of  the  formation 
of  the  St.  Louis  County  charter  government,  in  regard  to  the 
functions  of  the  County  Police  Department,  is  covered  thoroughly 
in  the  case  of  State  ex  inf.  Dalton  v.  Gamble,  et  al,  280 
S.W.  2d  656.  In  that  case  an  information  in  the  nature  of  a 
quo  warranto  attacked  the  authority  of  the  county  police  depart- 
ment to  take  over  and  perform  the  functions  formally  vested 
in  the  sheriff  and  constables  of  the  county. 

The  action  was  against  the  Board  of  Police  Commissioners 
and  Superintendent  of  Police  of  St.  Louis  County.  In  that 
case  the  Supreme  Court  stated  at  l.c.  657 i 

"On  March  28,  1950,  the  county  of 
St.  Louis,  by  a vote  of  its  people. 
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adopted  a charter  for  its  own 
government  pursuant  to  §18,  Art.  VI, 
of  the  19^5  Constitution  of  Missouri. 

Art.  II  of  the  charter  provided  that 
among  the  ’County  Officers’  to  be 
elected  were  four  constables  and  a 
sheriff.  It  also  provided  that  the 
’elective  County  Officers  * * * shall 
have  all  the  powers  and  perform  all 
the  duties  provided  by  law,  except 
as  otherwise  provided  by  this  charter* 
and  in  the  event  of  a vacancy  in  any 
elective  county  office  'the  same  shall 
be  filled  by  the  County  Supervisor  sub- 
ject to  confirmation  by  a majority  of 
the  Council.'  Art.  Ill,  § 6 of  the 
charter  provided*  ’The  governing  body  of 
the  County  shall  be  the  County  Council 
which,  except  as  otherwise  provided  in 
this  charter,  shall  have  and  exercise  all 
the  powers  and  duties  vested  in  counties 
and  county  governing  bodies  by  the 
Constitution  and  laws  of  the  State  of 
Missouri  and  by  this  charter.  All 
legislative  power  of  the  county  shall 
be  vested  in  the  Council. ’” 

It  appears  proper  here  to  further  quote  from  the  above 
Gamble  opinion  where  it  Is  said  at  l.c.  66 0 as  follows: 

"A  County  under  the  special  charter 
provision  of  our  constitution  is 
possessed  to  a limited  extent  of  a 
dual  nature  and  functions  in  a dual 
capacity.  It  must  perform  state 
functions  over  the  entire  county  and 
may  perform  functions  of  a local  or 
municipal  nature  at  least  in  the 
unincorporated  parts  of  the  county. 

These  are  constitutional  grants  which 
are  not  subject  to,  but  take  precedence 
over,  the  legislative  power.  St.  Louis 
County  alone  has  the  right  to  determine 
•the  number,  kinds,  manner  of  selec- 
tion, terns  of  office  and  salaries'  of 
its  county  officers.  There  can  be  no 
doubt  that  this  is  a proper  constitu- 
tional provision,  since  the  people  of 
the  state  are  sovereign.  Art.  I,  §1, 
and  they  'have  the  inherent,  sole 
and  exclusive  right  to  regulate  the 
internal  government  and  police  thereof 
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• * Art.  I §3.  The  constitution 
is  harmonious  in  recognizing  an 
exception  to  the  provision  for  general 
laws  for  the  organization  and  classifi- 
cation of  counties.  Art,  VI,  § 8.” 

In  State  ex  rel  McKittrick  v.  Williams,  346  Mo.  1003,144 
S.W.  98,  l.e.  Mo.  1014,  the  court  quoted  from  the  case  of 
Farmers*  Mutual  Fire  Insurance  Company  v.  Hunolt  (Missouri 
Appeals)  8l  S.W.  2d,  977  as  follows: 

"His  authority  is  county  wide.  He  is 
not  restricted  by  municipal  limits. 

For  better  protection  and  for  the 
enforcement  of  local  ordinance  the 
cities  and  towns  have  their  police 
departments  or  their  town  marshals. 

Even  the  State  has  its  highway  patrol. 

Still  the  authority  of  the  sheriff 
with  his  correlative  duty  remains. 

It  has  become  the  custom  £>r  the 
sheriff  to  leave  local  policing  to 
local  enforcement  officers  but  thiB 
practice  cannot  alter  his  responsi- 
bility under  the  law.  UBage  cannot 
alter  the  law.” 

The  St,  Louis  county  charter  provisions  involved  are 
contained  in  the  Gamble  case  on  page  658,  where  the  following 
is  stated: 


"The  central  purpose  of  the  amend- 
ment is  shown  by  § 4.10,  Art.  II  of 
the  charter  as  amended,  which  reads 
as  follows: 

"’All  powers  and  duties  of  the  offices 
of  Sheriff  and  Constables  of  the  County 
with  respect  to  preservation  of  order, 
prevention  of  crimes,  and  misdemeanors, 
apprehension  and  arrest,  conserving  the 
peace,  and  other  police  and  law  enforce- 
ment functions  other  than  those  relating 
to  civil  actions  and  the  detention,  care, 
custody  and  control  of  persons  or  pris- 
oners in  the  County  Jail,  provided  by 
law,  shall  be  vested  in  and  performed 
by  the  Superintendent  of  Police  and  the 
Department  of  Police  of  the  County  as 
hereinafter  provided,  and  the  Sheriff 
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and  Constables  of  the  County  shall 
have  no  power  or  duties  with  respect 
to  the  same  except  when  called  upon 
by  the  Superintendent  of  Police  as 
hereinafter  provided. ' 

"Section  49,  Article  V of  the  amendment 
makes  provision  for  a department  of 
police  consisting  of  a board  of  five  police 
commissioners,  a superintendent  of  police 
and  the  department  personnel.  The  superin- 
tendent of  police  is  appointed  by  the 
board  of  police  commissioners  and  the 
superintendent  selects  the  other  personnel 
on  the  basis  of  merit. 

"The  substantial  duties  and  powers  of  the 
superintendent  and  the  police  department 
appear  in  the  charter  as  amended,  $ 49.10 
of  Art.  V,  in  part,  as  follows: 

"'The  Superintendent  of  Police  and  the 
Department  of  Police,  including  the 
duly  authorized  officers,  agents  and 
deputized  representatives  thereof  shall 
have  all  the  powers  and  perform  all  the 
duties  of  the  Sheriff  and  the  Constables, 
as  provided  by  law,  except  those  powers 
and  duties  expressly  vested  in  the 
Sheriff  and  Constables  of  the  County 
under  Section  4.10  of  this  Charter.  In 
addition  thereto,  the  Superintendent 
and  the  Department  of  Police  shall  en- 
force the  ordinances  and  orders  of  the 
Council,  and  have  such  other  powers 
and  duties  as  may  be  provided  by  ordi- 
nances of  the  Council,  including,  but 
not  limited  to,  the  performance  of 
police  duties  in  incorporated  areas  of 
the  County  under  contract  authorized 
or  entered  into  by  the  Council  with  the 
governing  body  of  any  such  incorporated 
area.  He  shall  also  have  the  power  to 
deputize  members  of  the  police  depart- 
ments of  the  various  municipalities 
of  the  County  under  such  standards, 
conditions  and  regulations  as  the 
Board  of  Police  Commissioners  shall 
approve . * " 
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It  must  be  noted  that  ordinance  #57 0-1955  provides  for 
the  operation  and  administration  of  the  department  of  police. 

That  ordinance  In  Section  23*07*  Subsection  1*  provides  for 
the  powers  and  duties  of  the  superintendent  and  the  department 
as  followst  "1)  To  have  and  perform  the  duties  of  sheriff 
and  constable  as  provided  by  law,  including  the  power  to 
arrest  with  or  without  warrant  * * • . Such  powers  and 
duties  of  the  Superintendent  and  the  Department  shall  Include 
full  responsibility  for  the  enforcement  of  all  State  laws 
throughout  the  entire  St.  Louis  County*  and  for  the  enforce- 
ment of  ordinances  and  orders  of  the  County  Council  In  the 
areas  of  the  county  outside  the  Incorporated  cities. H 

It  will  be  seen  from  the  quotations  herein  that  the 
Supreme  Court  ha 3 ruled  that  St.  Louis  County  had  authority 
to  provide  by  charter  for  county  officers*  and  that  the 
sheriff  has  been  delegated  to  be  a county  officer.  It  is 
believed  that  not  only  has  a proper  charter  provision  been 
made,  but  that  the  ordinance  in  regard  to  "the  mechanics  of 
law  enforcement  in  St.  Louis  County*  • » * in  harmony  with 
the  19^5  Constitution  of  Missouri,1'  (State  v.  Oamble,  supra* 
l.c.  662)  has  been  made  and  provided.  In  considering  this 
ordinance  and  the  charter*  the  Supreme  Court  3ald*  Gamble 
case  l.c.  662t 

"The  charter  as  amended  and  the  ordinances 
are  valid  enactments  and  take  precedence 
over  general  statutory  provisions  with 
respect  to  the  agencies  for  law  enforce- 
ment in  the  various  counties  of  the  state* 
being  exceptions  thereto  provided  by 
the  constitution.  Tremayne  v.  City  of 
St.  Louis,  320  Mo.  120,  6 S.tf .2d  935,  940- 
941.  The  amended  charter  and  these 
ordinances  of  St.  Louis  County  make 
adequate  provision  for  the  enforcement 
of  state  laws  in  St.  Louis  County.  The 
sheriff  and  the  constables  of  St.  Louis 
County  are  bound  by  the  provisions  of 
the  charter  as  amended  and  by  the 
ordinances  specified." 

It  is  believed  that  the  St.  Louis  County  Police  Department* 
under  the  authority  of  the  Missouri  Constitution*  the  charter 
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amendments  and  the  ordinance  mentioned  herein,  has  authority 
to  enforce  state  laws  In  Incorporated  areas  as  well  as 
unincorporated  areas.  It  must  not  be  forgotten,  however, 
that  in  keeping  with  the  language  of  State  v,  Williams,  supra, 
the  duty  to  enforce  state  laws  in  municipalities  does  not 
fall  upon  the  shoulders  of  the  county  police  alone. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  the 
St.  Louis  County  Police  Department  has  authority  to  enforce 
state  laws  in  Incorporated  and  unincorporated  areas  within 

the  county. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  James  W.  Paris. 

Yours  very  truly. 


JVFidb 


JOHN  M.  DALTON 
Attorney  General 


ASSESSMENT  OF  STATE  PROPERTY  The  property  of  State  Hospital  No.  2,  which 
BY  A SECOND  CLASS  CITY  FOR  is  owned  by  the  State,  located  in  theCity 
STREET  IMPROVEMENT:  of  St.  Joseph,  Missouri,  is  not  subject  to 

assessment  by  the  city  for  the  purpose  of 
repairing  a street  which  runs  through  the 
property  of  the  aforesaid  State  Hospital 
No.  2. 


September  9*  1957 


Honorable  C.  Rouss  Gallop,  Director 
Department  of  Public  Health  & Welfare 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Gallop: 

Your  recent  request  for  an  official  opinion  reads: 

"In  St.  Joseph,  Missouri,  Federal  Highway  36 
runs  East  and  West  across  the  property  of 
State  Hospital  No.  2.  I have  word  from  the 
State  Hospital  that  approximately  two  city 
blocks  of  this  street  is  badly  in  need  of  re- 
pair. We  have  been  asked  to  join  in  on  the 
cost  of  this  repair  work  (by  the  city)  but  I 
have  no  idea  what  it  amounts  to  in  dollars  and 
cents.  Furthermore,  I am  of  the  opinion  that 
the  State  is  not  responsible  for  these  repairs 
anyway,  but  I would  like  to  have  your  opinion 
as  to  the  State's  responsibility  as  applying 
to  this  repair  work.” 

On  August  24,  1950,  this  department  rendered  an  opinion, 
a copy  of  which  is  enclosed,  to  R.  L.  Groves,  Fiscal  Officer, 
Adjutant  General's  Office,  in  which  we  held  that  the  property 
of  the  state  is  not  subject  to  local  assessment  by  a city  of 
the  third  class  for  the  paving  of  streets.  This  opinion  is  not 
immediately  applicable  to  the  City  of  St.  Joseph,  which  is  the 
subject  of  inquiry,  in  view  of  the  fact  that  St.  Joseph  is  a 
first  olass  city.  However,  in  that  opinion,  certain  principles 
are  laid  down  which  we  do  believe  are  pertinent.  On  page  3 of 
the  opinion,  reference  is  made  to  the  case  of  Normandy  Consoli- 
dated School  District  v.  Wellston  Sewer  District,  (Mo.  App.)  77 
S.W.  2d  477.  We  note  the  following  at  l.c.  478: 

But  even  though  the  legislative  body  has  the 
unquestioned  power  to  require  public  property 
located  in  a benefit  district  to  pay  its  pro- 
portionate share  of  the  cost  of  the  benefit. 
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yet  the  rule  is  that  public  property,  which 
Is  made  use  of  as  an  Integral  part  of  govern- 
ment In  the  exercise  of  a governmental  func- 
tion, Is  nevertheless  to  be  held  exempt  from 
any  such  special  assessment  unless  In  the  en- 
actment of  the  law  the  lawmakers  have  manifested 
a clear  legislative  Intent  that  such  public  prop- 
erty shall  be  subject  to  the  assessment.  • * 

In  the  light  of  the  above  holding  in  the  Normandy  case,  we 
state  that  t "Therefore,  we  must  look  to  the  statutes  which 
authorize  cities  of  the  third  class  to  levy  assessments  for  the 
paving  of  streets  and  determine  whether  or  not  authority  has 
been  given  such  oitles  to  assess  state  property  for  such  local 
improvements.  • • 

In  the  case  of  third  class  cities  no  such  legislative  au- 
thority was  found.  Neither  does  an  examination  of  the  statutes 
reveal  that  any  such  authority  Is  vested  in  first  class  cities. 

In  reaching  this  conclusion,  we  have  taken  into  account 
Section  88.333,  RSHo  19^9*  which  reads t 

In  all  cities  of  the  first  class  In  this  state 
wherein  any  public  Improvement  is  made  for  which 
special  tax  bills  are  issued  against  private 
property  for  the  payment  thereof,  such  tax  bills 
shall  also  be  Issued  against  all  county  or  other 
public  property,  church  property  and  all  oeme- 
terles,  railroad  rights  of  way  and  property  under 
the  control  of  or  owned  by  public  school  districts, 
in  the  same  manner  and  to  the  same  effect  as  suoh 
tax  bills  are  issued  against  other  private  prop- 
erty chargeable  for  such  public  Improvements;  pro- 
vided, that  payment  of  such  tax  bills  may  also  be 
enforced  as  a prior  claim  against  any  general 
revenue  that  may  have  been  or  shall  be  received 
by  the  authorities  managing  such  property,  and 
suit  or  other  proceedings  may  be  prosecuted 
therefor  the  same  as  any  other  aotion  at  law  or 
in  equity." 

It  will  be  noted  that  the  above  section  authorizes  the  is- 
suance of  tax  bills  against  "all  county  and  other  public  prop- 
erty . . .* 

In  order  to  find  the  meaning  of  the  term  "other  public 
property, " from  the  standpoint  of  determining  whether  it  includes 
property  owned  by  the  state,  we  look  to  the  case  of  City  of  Edina 


-2 


Honorable  C.  Rouaa  Gallop,  Director 


To  Use  of  Pioneer  Trust  Company  v.  School  District  of  City  of 
Edina,  267  S.W.  112.  At  l.c.  114,  the  Missouri  Supreme  Court, 
en  Banc,  states: 

'The  Kansas  City  Court  of  Appeals,  in  Thog- 
raartin  v.  Nevada  School  District,  189  Mo.App. 

10,  176  S.W.  473#  had  before  it  the  precise 
question  and  held  that  publio  school  grounds 
were  not  included  in  the  general  language  'all 
property'  used  in  designating  the  property 
which  should  be  charged  with  special  taxes  for 
paving  an  adjoining  street,  under  the  cases  of 
Clinton  v.  Henry  County,  115  Mo,  557,  22  S.W. 

494,  37  Am.  St,  Rep.  415,  and  City  of  St.  Louis 
v.  Brown,  155  Mo.  545,  56  S.W.  298,  and  Mullins 
v.  Mount  St.  Mary '8  Cemetery  Ass'n,  239  Mo.  689, 

144  S.W.  109,  it  also  held  that  such  special 
assessment  against  school  property  was  not  au- 
thorized by  Rev.  St.  1909,  $ 9254,  as  re-enacted 
by  Act  April  3,  1911  (Acts  1911,  P.  337),  which 
is  as  follows: 

•All  lands  owned  by  any  county,  or  city,  and 
all  other  public  lands,  cemeteries  and  rail- 
road rights  of  way,  fronting  or  abutting  on 
any  of  said  improvements,  shall  be  liable  for 
their  proportionate  part  of  the  cost  of  such 
improvement,  and  tax  bills  shall  be  issued 
against  such  property  as  against  other  prop- 
erty. * 

" - but  only  a general  Judgment  shall  be  re- 
covered therefor  against  such  county,  city  or 
railroad  company . 

"The  learned  court  held  that  (page  13)  'a  school 
district  is  not  a part  of  the  oounty,  nor  is  it 
a municipal  corporation.  3tate  ex  rel  v.  Gordon, 
231  Mo.  547,  loc.  cit.  575.  And  the  title  to  its 
property  is  vested  in  the  school  district  as  a 
publio,  and  not  as  a municipal,  corporation 
(State  ex  rel.  v.  Henderson,  145  Mo.  329)-  • • • 
Hence,  under  the  rule  of  statutory  construction 
that  where  particular  terms  are  used,  followed 
by  general  terms,  the  latter  inolude  only  sub- 
jects of  the  same  nature  and  kind  as  are  particu- 
larly mentioned, ' the  lands  of  school  districts 
ought  not  to  be  deemed  included  within  the  mean- 
ing of  the  phrase  all  'other  publio  lands, 1 and 
furthermore  (page  14)  that  'school  grounds  do 
not  and  cannot  come  properly  within  the  tens 
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"public  lands. M * * * The  fact  that  it  [the 
Legislature]  did  not  mention  them  is  strong 
evidence  that  it  did  not  intend  them  to  be  in* 
eluded, ' and  that  'The  statute  in  question 
provides  for  a general  judgment  in  the  case  of 
a county,  city,  or  railroad  company,  but  in 
thiB  connection  mentions  nothing  whloh  by  any 
stretch  of  judicial  construction  would  include 
a school  district . ' " 

In  the  light  of  this  determination  of  the  meaning  of  the 
term  "publio  property"  we  do  not  believe  that  this  term,  as  used 
in  Section  dd.333,  supra,  could  be  construed  to  mean  state  prop* 
erty,  such  as  state  Hospital  No.  2 in  St.  Joseph.  Therefore,  in 
the  absence  of  such  assessing  authority  against  state  property, 
we  must  conclude  that  first  class  cities,  like  third  class  cities 
in  this  respect,  do  not  have  the  power  to  subject  state*owned 
property,  whloh  is  the  subject  of  your  inquiry,  to  assessment 
for  the  paving  of  streets  upon  whloh  8tate*owned  property  abuts. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  property  of 
State  Hospital  No.  2,  located  in  the  City  of  St.  Joseph,  Mis* 
souri,  is  not  subject  to  assessment  by  the  city  for  the  purpose 
of  repairing  a street  which  runs  through  the  property  of  the 
aforesaid  State  Hospital  No.  2,  which  is  owned  by  the  state. 

The  foregoing  opinion,  whloh  I hereby  approve,  was  pre- 
pared by  my  assistant,  Hugh  P.  Williamson. 

Yours  very  truly. 


HPWAVvlw 


John  M.  Dalton 
Attorney  General 


CORONERS • 
PROSECUTING  ATTORNEYS: 

CRIMINAL  LAW: 


No  discretion  vested  in  coroner  as  to  report 
required  by  Section  58.370.  It  is  not  neces- 
sary for  report  to  be  made  by  sworn  affidavit. 
Report  must  be  based  upon  the  verdict  of  the 
coroner's  Jury.  Judge  has  no  discretion  other 
than  to  issue  warrant  required  by  Section 
58.370.  The  prosecuting  attorney  may  enter 
state's  nolle  prosequi. 


December  20,  1957 


Honorable  Edward  W.  Garnholz 
Prosecuting  Attorney 
St.  Louis  County 
Court  House 
Clayton,  Missouri 

Dear  Mr.  Garnholz: 

This  office  is  in  receipt  of  a request  from  you  for  an  opinion. 

The  request  is  as  follows: 

"Some  question  lias  arisen  concerning  the  interpreta- 
tion of  RSMo,  Sec,  58. 370--Death  by  Felony  - Duty  of 
Coroner.  We  would  appreciate  your  opinion  as  to  the 
following  questions: 

1.  Does  the  Coroner  have  any  discretion  &3  to 
whether  he  must  inform  a Magistrate  Judge  of  infor- 
mation made  known  to  him  at  a Coroner's  Inquest; 
and  must  such  information  by  necessity  consist  of 

a sworn  affidavit  by  the  Coroner  before  the  Magis- 
trate Judge?  t 

2.  Must  a Coroner  make  such  sworn  affidavit 
before  a Magistrate  when  the  affidavit  is  based 
purely  upon  the  verdict  of  his  Coroner’s  Jury  at 
the  inquest? 

3.  Does  the  Magistrate  receiving  such  informa- 
tion have  any  discretion  as  to  the  issuing  of  a war- 
rant for  apprehension  of  the  individual  involved  in 
the  case? 

4.  In  the  event  such  a sworn  affidavit  by  a 
Coroner  is  made  before  a Magistrate,  and  is  based 
solely  on  the  verdict  of  homicide  by  the  Coroner’s 
Jury,  must  the  Prosecuting  Attorney  proceed  with 
the  matter  or  may  he  dismiss  the  charge  where,  in 
his  opinion,  there  is  insufficient  evidence  to  sus- 
tain a criminal  charge?" 
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It  la  thought  beat  here  to  quote  the  section  of  the  statute  con- 
cerned. Section  58.370*  RSMo  19%,  is  as  follows: 

"The  coroner,  upon  an  inquisition  found  before  him 
of  the  death  of  any  person  by  the  felony  of  another, 
shall  speedily  inform  one  or  more  magistrates  of 
the  proper  county,  or  some  judge  or  justice  of  some 
court  of  record,  and  It  shall  be  the  duty  of  such 
officer  forthwith  to  issue  his  process  for  the 
apprehension  and  securing  for  trial  of  such  person. 

The  word  !' shall"  as  used  in  the  above  section  does  not  appear  to 
need  any  clarification.  This  is  a duty  required  of  the  coroner, 
believed  to  be  in  furtherance  of  the  cardinal  purpose  of  the  existence 
of  the  office.  Compliance  with  this  law  is  obligatory,  if  it  were  not 
there  could  be  no  purpose  in  its  enactment. 

The  question  here,  however,  is  as  to  whether  the  coroner  shall 
inform  the  magistrate  Judge.  It  is  believed  that  full  compliance  can 
be  had  by  the  Informing  of  "some  Judge  or  Justice  of  some  court  of 
record,"  as  well  as  by  informing  a magistrate  of  the  county.  By  in- 
ference it  must  be  added  here  that  the  court  of  record  should  be  a 
Missouri  Court  with  jurisdiction  of  the  county  concerned.  Since  an 
affidavit  is  not  mentioned  in  the  statutory  requirement,  it  is  not 
deemed  that  an  affidavit  is  necessary.  The  coroner  in  forwarding  the 
Information  is  completing  what  is  deemed  to  be  a ministerial  task  pre- 
scribed as  an  official  duty. 

Again,  absent  direction  as  to  how  the  task  shall  be  completed, 
it  appears  from  Section  58.370  that  the  information  of  the  signing  of 
the  inquisition  in  such  form  as  to  apprise  the  magistrate  or  judge  or 
justice  of  the  necessary  facts  would  be  sufficient. 

Since  it  is  not  prescribed  in  the  statute  that  a sworn  affidavit 
of  the  report  of  the  inquisition  is  necessary,  the  second  question 
which  you  ask  mu3t  be  modified  accordingly.  The  question  then  is 
whether  the  information  from  the  coroner  to  be  given  to  a magistrate 
or  judge  or  Justice,  should  be  based  purely  upon  the  verdict  of  the 
coroner's  jury.  This,  it  is  felt,  can  be  answered  in  the  affirmative. 

It  is  believed  that  the  particular  Information  required  by  Sec- 
tion 58.370  should  be  fully  contained  in  the  verdict  required  by 
Sections  58.310,  58.350  and  58.360,  RSMo  19%.  Each  of  these  sections 
apply  to  the  requirements  of  the  composition  of  the  coroner's  Jury 
verdict.  The  Jury  is  to  be  charged  to  find  whether  or  not  the  death 
occurred  by  felony  or  accident.  If  the  death  occurred  by  felony  the 
Jury  is  charged  to  declare  the  principals  and  the  accessories  and  all 
the  material  circumstances  relating  thereto.  The  foregoing  is  in 
accordance  with  the  charge  to  be  given  by  the  coroner  in  accordance 
with  Section  58. 310,  mentioned  supra. 
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Section  58*350  requires  that  the  evidence  of  witnesses  be  taken 
down  and  If  It  relates  to  the  trial  of  any  person  concerned  In  the 
death,  the  witnesses  are  to  be  bound  by  recognizance  for  appeai’ance 
In  the  next  term  of  court.  The  coroner  Is  required  to  return  to  the 
same  court  the  Inquisition,  written  record  and  recognizance  taken  by 
him. 


Section  58.360  requires  the  coroner’s  Jury  to  view  the  body, 
hear  the  evidence,  and  draw  up  and  give  to  the  coroner  their  verdict 
In  writing.  The  section  further  requires  that  the  verdict  be  signed 
by  the  coroner.  It  may  be  seen  from  the  text  of  the  foregoing  sec- 
tions that  It  is  not  expressly  required  that  all  of  the  above  be  made 
in  the  information  required  by  Section  58.370.  For  that  latter  sec- 
tion, the  clear  letter  of  the  statute  would  meet  compliance  by  a 
report  to  some  judge  or  justice  or  some  court  of  record  of  the  con- 
text of  the  verdict  as  signed  by  the  coroner. 

It  will  be  noted  that  although  there  Is  definite  Instruction  in 
chapter  58  in  regard  to  the  binding  of  witnesses  by  recognizance,  no 
other  provision  is  made  than  that  In  58.370  for  the  arrest  and  deten- 
tion of  the  principal  or  accessories  found  by  the  inquisition.  In 
order  to  meet  the  requirements  of  Section  58.370,  the  information  fur- 
nished thereunder  must  be  based  upon  the  verdict  of  the  coroner’s  jury 
at  the  Inquisition,  nils  Is  In  accordance  with  the  direction  of  the 
statute . 

In  answer  to  the  third  question  whloh  you  ask  In  your  letter,  it 
is  believed  that  the  Issuance  of  a warrant  for  the  apprehension  of 
the  individual  alleged  to  be  involved  1b  a mandatory  duty  upon  the 
court  receiving  the  coroner's  report.  The  statute  reads  that  it  shall 
be  the  duty  of  such  officer  forthwith  to  issue  his  process  for  the 
apprehension  and  securing  for  trial  of  such  person. 

The  Missouri  Supreme  Court  stated  in  State  Ex  Rel . Taylor  v. 

Wade  et  al,  231  SW2d  179#  360  Mo.  895  at  l.c.  89S  as  follows: 

”#  * e * Certainly  statutes  that  use  the  word  ’shall', 
and  then  provide  a penalty  for  failure  to  do  what  is 
required,  are  mandatory  statutes.  (See  50  Am.  Jur. 

47-57,  Sec’s.  24-35.)  As  shown  by  this  discussion 
in  American  Jurisprudence,  this  question  usually 
arlBes  in  determining  whether  failure  to  comply  with 
a statutory  provision  makes  an  act  or  proceeding 
void.  (The  cases  cited  by  respondents  axe  such 
cases,  namely.  State  ex  inf.  McAllister  v.  Bird, 

295  Mo.  344,  244  SW  938;  Hudgins  v.  Mooresville  Con- 
solidated School  District,  312  Mo.  1,  278  SW  769; 

Cant ley  v.  Village  of  Mt.  Moriah,  226  Mo.  App.  1230, 

49  SW  (2d)  275*  See  also  State  8X  rel.  City  of 
Berkeley  v.  Holmes,  358  Mo.  1237,  219  SW  (2d)  650. ) 

When  the  statute  [182]  creates  an  official  duty  in 
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the  interest  of  the  public  It  is  a different  matter) 
and  when  the  General  Assembly  imposes  suoh  a duty 
upon  a public  officer,  he  has  no  discretion  as  to 
whether  or  not  it  should  be  performed.” 

In  further  regard  to  the  meaning  of  the  word  "shall”  In  the  mat- 
ter of  State  Ex  Rel.  Moore  et  al  v.  Julian  et  al,  222  SW  (2d)  720, 
l.c.  7 26,  it  was  held  by  the  Missouri  Supreme  Court  as  follows  in 
regard  to  the  discretion  of  the  Labor  Mediation  Board:  ”It  has  no 
discretion  to  withhold  Its  mediation  facilities  In  any  labor  dispute 
between  parties  subject  to  the  act,  as  here.” 

It  is  believed  that  the  prosecuting  attorney  may  dismiss  a mur- 
der charge  where.  In  hlB  opinion,  there  Is  Insufficient  evidence  to 
sustain  it. 

In  the  case  of  State  v.  Smith,  258  SW  (2d)  590  at  l.c.  595*  the 
Supreme  Court  of  Missouri  stated  as  follows: 

"We  have  discussed  and  ruled  the  only  Issue  raised 
by  the  pleadings.  Having  determined  that  the  pro- 
secuting attorney  has  the  discretion  and  authority, 
without  the  consent  or  permission  of  the  circuit 
court  or  anyone  else,  to  enter  the  State's  nolle 
prosequi  or  dismissal  In  a pending  criminal  cause, 
it  follows  that  respondent  has  no  Jurisdiction  to 
further  proceed  in  the  case  of  State  of  Missouri  v. 

George  Robert  Fitzgerald,  now  in  the  Circuit  Court 
of  Andrew  County,  Missouri.” 


CONCLUSION 

It  Is  therefore  the  opinion  of  this  office  that  there  is  no  dis- 
cretion vested  in  the  coroner  by  Section  58.370  as  to  whether  or  not 
he  shall  Inform  the  magistrate  of  the  oounty  or  some  Judge  or  Justice 
or  a court  of  record  of  an  inquisition  found  before  him  of  the  death 
of  any  person  by  the  felony  of  another.  There  is  no  necessity  for 
such  Information  to  be  made  by  swoz*n  affidavit  of  the  coroner.  The 
Information  required  by  law  must  be  based  upon  the  verdict  of  the 
coroner's  Jury  at  the  Inquest.  Upon  receipt  of  information  transmitted 
in  accordance  with  Section  57.370,  RSMo  1949,  It  Is  the  duty  of  the 
magistrate.  Judge,  or  Justice  to  issue  a warrant  for  the  apprehension 
of  the  person  or  persons  designated  in  the  information.  The  prosecuting 
attorney  may  enter  a nolle  prosequi  or  dismissal  In  a pending  criminal 
cause. 


ray 


The  foregoing  opinion,  which  I 
Assistant,  James  W.  Fans. 


c. 

*■ 


hereby  approve,  was  prepared  by 


Yours  very  truly. 


JWF:db 


JOHN  M.  DALTON 
Attorney  General 
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Members  of  the  Committee  on  Legisla- 
tive Research  who  were  authorized  by 
the  Committee  to  represent  the  Com- 
mittee at  meetings  of  the  National 
Legislative  Conference  in  Miami, 
Florida,  in  1955,  and  in  Seattle, 
Washington,  in  1956,  could  be  legally 
reimbursed,  from  funds  appropriated  for 
the  use  of  the  Committee,  for  expenses 
necessarily  incurred  by  them  in 
attending  such  meetings. 


January  24,  1957 


Honorable  Floyd  R . Gibson 
Senator,  Eighth  District 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Senator  Gibson: 


This  refers  to  your  request  for  an  opinion  with  respect  to 
reimbursement  of  expenses  Incurred  by  certain  members  of  the 
Committee  on  Legislative  Research  on  trips  to  Miami,  Florida, 
in  1955  > and  to  Seattle,  Washington,  in  1936, 

The  question  presented  is  as  follows:  Could  those  members 
of  the  Committee  on  Legislative  Research  who  were  authorized 
by  the  Committee  to  represent  the  Committee  at  meetings  of  the 
National  Legislative  Conference  in  Miami,  Florida,  and  Seattle, 
Washington,  be  legally  reimbursed  from  funds  appropriated  for 
the  use  of  the  Committee,  for  expenses  necessarily  incurred  by 
them  in  attending  such  meetings. 

In  answering  this  question,  consideration  must  be  given  to 
three  matters:  (1)  Was  attendahce  at  the  meetings  in  question 
authorized  by  law?  (2)  Is  there  any  prohibition,  in  the  state 
constitution  or  statutes,  against  the  reimbursement  of  members 
of  the  Committee  for  such  expenses'  (3)  Were  funds  appropriated 
for  the  Committee  which  may  be  used  for  reimbursement  of  such 
expenses,  assuming  reimbursement  is  otherwise  proper 

In  order  for  the  expenses  to  be  paid,  attendance  at  the 
meetings  in  question  must  be  authorized  by  statute,  either  ex- 
pressly or  by  implication.  State  ex  rel.  Lamkin  v.  Hackmann, 

275  Mo.  47,  204  SW  513;  State  ex  rel.  Bybee  v.  Hackmann,  276  Mo. 
110,  207  SW  64 j State  ex  rel.  Bradshaw  v.  Hackmann,  276  Mo.  oOO, 
208  SW  445.  In  the  Bybee  case,  quoted  with  approval  in  the 
Bradshaw  case,  the  court,  in  considering  the  question  of  whether 
a stenographer  employed  by  the  State  Board  of  Equalization  should 
be  paid,  stated  the  general  rule  as  follows: 
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" * * * Has  the  State  Board  of  Equalization 
authority  under  the  law  to  employ  a stenog- 
rapher at  the  expense  of  the  State V If  such 
Board  of  Equalization  * * * has  any  such 
authority,  this  authority  must  be  bottomed 
on  some  statute.  For  it  is  fundamental  that 
no  officer  in  this  State  can  pay  out  the 
money  of  the  State  except  pursuant  to  stat- 
utory authority  authorizing  and  warranting 
such  payment.  • * * But  it  is  also  well 
settled,  if  not  fundamental  law,  that  when- 
ever a duty  or  power  is  conferred  by  statute 
upon  a public  officer,  all  necessary  authority 
to  make  such  powers  fully  efficacious,  or  to 
render  the  performance  of  such  duties,  effec- 
tual, is  conferred  by  implication.  * * •" 

In  considering  whether  attendance  at  the  meetings  was 
authorized  by  law,  let  ua  look  first  at  the  nature  of  the  meetings 
and  then  at  the  duties  and  powers  of  the  Committee. 

The  meetings  were  the  annual  meetings  of  the  National 
Legislative  Conference,  which  is  one  of  the  organizations  within 
the  framework  of  the  Council  of  State  Oovemments.  Its  purpose 
has  been  briefly  stated  as  follows t "To  cooperate  for  more 
effective  service  to  the  legislatures  and  to  aid  in  improving 
legislative  procedures."  (The  Book  of  the  States,  195&-7*  P • 12.) 
It  is  understood  that  originally  the  conference  included  persons 
from  the  various  states  regularly  engaged  in  legislative  research, 
bill  drafting,  revision  of  statutes,  operation  of  legislative 
libraries,  and  related  activities;  that  more  recently  it  has  been 
expanded  to  include  legislators  responsible  for  the  supervision 
of  such  activities  and  persons  holding  positions  similar  to  those 
of  the  Chief  Clerk  of  the  House  and  Secretary  of  the  Senate  in 
Missouri;  that  some  forty -one  states  were  represented  at  the 
Seattle  meeting  and  there  was  comparable  representation  at  the 
Miami  meeting;  that  the  meetings  are  "workshop  meetings"  in  which 
persons  primarily  concerned  with  particular  phases  of  legislative 
activity  meet  in  groups  to  consider  matters  in  connection  with 
their  own  work  and,  in  addition,  meetings  of  all  persons  attend- 
ing are  held  to  correlate  the  work  of  such  groups  and  consider 
matters  of  coumton  interest;  and  that,  in  general,  the  purposes 
of  the  meetings  are  to  study  problems  arising  in  connection 
with  legislative  activities  such  as  are  mentioned  above,  to 
interchange  information  concerning  the  experience  of  the  various 
states  in  these  fields,  develop  improved  methods  and  procedures, 
and  to  promote  cooperation  between  persons  who  are  responsible 
for  this  work  in  the  various  states. 
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The  duties  and  powers  of  the  Committee  on  Legislative 
Research,  which  are  set  forth  in  Chapters  23  and  3*  RSMo  1949, 
are  extensive  and  stated  in  broad  terms.  They  Include,  among 
other  things,  maintenance  of  a research  and  reference  service  on 
legislative  problems,  maintenance  of  a bill  drafting  service, 
supervision  of  the  revision  of  statutes,  and  various  investiga- 
tory functions. 

For  the  purposes  of  this  opinion,  attention  is  directed 
specifically  to  the  following  provisions  of  Section  23.020,  RSMo 
19^9: 


"The  committee  here  created  shall  perform 
the  following  services  for  the  members  of 
the  general  assembly t 

• see# 

"(2)  Upon  written  request,  make  such  in- 
vestigation into  legislative  and  governmental 
institutions  of  this  state  or  other  states 
as  would  aid  the  general  assembly." 

(Parenthetically,  it  is  believed  that,  considering  substance 
instead  of  form,  the  words  "Upon  written  request"  in  the  foregoing 
quotation,  for  our  purposes,  may  be  disregarded  and  that  the 
Committee,  which  is  composed  of  members  of  the  General  Assembly, 
may  do  on  its  own  initiative  that  which  would  be  its  duty  upon 
written  request  by  a member  of  the  Assembly.) 

Attention  also  is  directed  to  the  following  provisions  of 
Section  23.030,  RSMo  1949s 

"The  committee  is  empowered  to  obtain  in- 
formation upon  the  needs,  organisation, 
functioning,  efficiency,  and  financial 
status  of  any  department  of  state  govern- 
ment or  of  any  institution  or  agency  which 
is  supported  in  whole  or  in  part  by  revenue 
of  the  state;  to  collect,  and  assemble  in- 
formation • * * upon  questions  of  state-wide 
interest  which  may  reasonably  become  subjects 
of  legislative  action  or  of  legislative  con- 
sideration; * * 

Again,  in  Section  23.050,  there  is  the  following  with  respect 
to  the  biennial  report  which  the  Committee  is  to  make  to  the  General 
Assembly  t 
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" • • * Such  report  shall  Include  any  recom- 
mendations which  the  committee  may  have  for 
legislative  action  as  well  as  any  recommenda- 
tions which  the  committee  may  desire  to  make 
concerning  the  efficient  and  economical 
operation  of  the  state  government 

It  also  is  pertinent  that  in  Chapter  16 , RSMo  19^9*  relating 
to  the  Commission  on  Interstate  Cooperation,  the  Council  of  State 
Governments  is  declared  to  be  a Joint  governmental  agency  of  this 
state  and  other  states,  and  the  functions  of  the  Commission  are 
so  stated  as  to  express  a policy,  and  to  recognize  the  value,  of 
full  participation  by  legislative,  executive,  and  Judicial  offi- 
cials and  employees  of  this  state  in  the  work  of  the  Council  of 
State  Governments  and  the  development  and  maintenance  of  contacts 
between  them  and  those  of  other  states  through  correspondence, 
conferences,  and  otherwise. 

While  there  is  nothing  In  the  statutes  which  specifically 
authorizes  attendance  by  members  of  the  Committee  on  Legislative 
Research,  or  of  its  staff,  at  meetings  such  as  are  now  in  ques- 
tion, it  is  believed  that,  by  implication,  there  is  ample  author- 
ity for  sending  representatives  of  the  Committee  to  meetings  of 
this  nature . 

To  find  such  authority,  one  does  not  nave  to  look  beyond 
the  provisions  of  Section  23.020,  RSMo  19^9,  quoted  above,  with 
respect  to  ''investigation  into  legislative  * * * institutions 
of  this  state  or  other  states."  Certainly,  one  of  the  most 
efficient  and  effective  moans  by  which  to  investigate  legislative 
institutions  in  other  states  is  through  the  personal  interchange 
of  information  concerning  such  institutions  at  meetings  planned 
for  that  purpose  and  attended  by  persons  actively  engaged  in 
legislative  work  in  a great  majority  of  the  states.  Correspond- 
ence, telephone  calls,  study  of  laws  of  other  states,  all  serve 
a purpose;  but  the  meetings  provide  a means  of  obtaining  informa- 
tion more  quickly,  and  they  cam  give  those  attending  the  meetings 
a far  clearer  understanding  of  the  real  facts  and  current  develop- 
ments in  other  states  than  can  be  obtained  in  any  other  manner. 

In  addition,  the  powers  and  duties  of  the  Committee  set 
forth  in  the  provisions  of  Section  23. 050,  RSMo  1949,  quoted 
above,  provide  a basis  for  authority  for  representation  of  the 
Committee  at  such  meetings.  for  example,  information  from  other 
states  may  have  a decided  bearing  upon  the  needs  and  efficiency 
of  our  state  departments  and  agencies,  which  the  Committee  is 
empowered  to  investigate;  and,  likewise,  it  should  be  considered 
in  determining  what  recommendations  for  legislative  action,  if 
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any,  should  be  made  In  the  Committee's  reports.  And,  although 
the  meetings  in  question  are  concerned  primarily  with  special 
phases  of  legislative  activity , the  conaoents  in  the  preceding 
paragraph  concerning  the  usefulness  of  such  meetings  in  obtain- 
ing information  are  applicable  here. 

It  is  understood  that  prior  to  1955  the  Committee  had  been 
represented  for  some  years  at  meetings  of  the  National  Legislative 
Conference  by  members  of  its  staff,  without  any  question  being 
raised  by  anyone  concerning  the  authority  of  the  Committee  to  be 
so  represented;  and  such  administrative  interpretation  of  the  law 
is  entitled  to  some  weight.  In  so  far  as  authority  for  attendance 
at  the  meetings  is  concerned,  there  is  no  basis  for  distinction 
between  members  of  the  Committee  and  members  of  its  staff;  the 
authority  in  both  instances  must  be  found  in  the  same  statutory 
provisions.  Since  the  ultimate  responsibility  for  the  work  of 
the  Committee  rests  with  the  members  of  the  Committee,  and  their 
point  of  view  may  well  be  different  from  that  of  the  staff  mem- 
bers, there  would  appear  to  be  at  least  equal  reason  for  Committee 
members  to  attend  the  meetings  as  there  is  for  staff  members  to 
do  so. 

The  decision  whether  the  Committee  should  be  represented 
at  a particular  meeting  (and,  if  so,  by  whoa)  calls  for  the  exer- 
cise of  a considerable  degree  of  discretion,  and  it  is  readily 
understandable  that  there  may  be  differences  of  opinion.  However, 
someone  must  have  the  authority  to  decide,  and  we  believe  that 
that  authority  necessarily  is  vested  in  the  Committee.  In  con- 
nection with  the  two  meetings  under  consideration,  the  Committee 
exercised  its  authority  by  duly  adopted  resolutions  authorizing 
certain  persons  to  attend  the  meetings,  and  the  legality  of  such 
action  cannot  properly  be  questioned  merely  because  someone  else 
might  have  reached  different  decisions. 

The  conclusions  reached  above  are  fully  supported  by  the 
decision  in  State  ex  rel.  Lamkin  v.  Hackmann,  275  No.  47,  204  SW 
513,  in  which  the  court  held  that  the  State  Superintendent  of 
Schools  was  entitled  tc  reimbursement  for  expenses  incurred  in 
travel  to  a National  Bducation  Association  convention  outside 
the  state  solely  because  of  his  duty  "to  in  every  way  elevate 
the  standard  and  efficiency  of  the  instruction  given  in  the 
public  schools  of  the  State. " In  that  case,  the  court  stated, 
l.c.  56-57* 

" • * • This  is  a broad  and  comprehensive 
duty,  and  in  fulfilling  it,  of  necessity 
much  is  left  to  the  discretion  of  the 
Superintendent.  It  is  difficult  to  see  how 
it  is  to  be  complied  with  unless  the  officer 
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whose  official  duty  It  la  to  elevate  standards 
and  efficiency  shall  have  an  opportunity  to 
ascertain  what  standards  and  efficiency  have 
been  attained  by  teachers  and  educators  in 
other  states  of  the  Union.  • * • It  is,  we 
think,  necessary  if  standards  and  efficiency 
in  education  in  this  State  are  to  be  kept 
abreast  of  the  progress  in  other  States, 
that  the  head  of  the  public  school  system 
should  be  advised  as  to  what  educators  else* 
where  are  doing.  No  better  way  perhaps  for 
doing  this  has  been  devised  than  by  conven- 
tions and  conferences  of  the  leaders  in 
educational  progress.  That  it  is  possible 
for  the  privilege  of  attending  such  conven- 
tions at  the  expense  of  the  State  to  be  abused 
is  no  argument  in  favor  of  entirely  cutting 
off  the  necessary  privilege.  If  it  is  proper 
and  necessary  to  attend  these  conferences, 
some  one  must  be  vested  by  law  with  the  author- 
ity of  deciding  upon  the  expediency  of  it.  We 
think  the  question  of  the  necessity  and  ex- 
pediency of  Incurring  the  expense  in  issue  for 
the  purpose  mentioned  has  been  by  the  statute 
conferred  on  the  Superintendent  of  Schools, 
and  not  upon  the  State  Auditor.  If  the  priv- 
ilege be  abused  the  people  exercising  their 
political  power  can  correct  the  abuse  at  the 
polls.  Obviously  we  are  not  holding  that  if 
the  expenses  incurred  were  for  travel  which, 
patently,  had  no  relevancy  to  the  Superin- 
tendent's statutory  duties  that  the  Auditor 
would  be  bound  to  audit  them,  merely  because 
the  Superintendent  had  approved  them.  That 
situation  is  not  presented  by  the  record 
before  us." 

We  turn  now  to  the  question  whether  reimbursement  of  expenses 
incurred  by  Committee  members  in  attending  the  meetings  is  pro- 
hibited by  the  state  constitution  or  statutes.  With  respeot  to 
members  of  the  Committee,  the  Constitution,  Art.  Ill,  Sec.  35# 
provides i 

" * • • The  members  of  the  Committee  shall 
receive  no  compensation  in  addition  to  their 
salary  as  members  of  the  general  assembly, 
but  may  receive  their  necessary  expenses 
while  attending  the  meetings  of  the  committee." 
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Also*  with  respect  to  members  of  the  Committee*  Section  23.070* 

RSMo  1949,  provides  as  follows) 

" * • • The  regular  meeting  place  of  the 
committee  shall  be  in  Jefferson  City* 

Missouri*  and  after  its  inception  and 
organization  it  shall  regularly  meet  at 
least  once  every  three  months.  A major- 
ity of  the  members  of  the  conmittee  shall 
constitute  a quorum  and  its  membership 
shall  serve  without  compensation*  but  shall 
be  entitled  to  mileage  and  necessary  ex- 
penses incurred  while  attending  any  meetings 
of  the  committee  within  the  state.  Special 
meetings  of  the  committee  may  be  called  at 
such  time  and  place  within  the  state  as  the 
chairman  thereof  may  so  designate;  provided* 
no  member  shall  receive  for  such  expenses 
more  than  two  hundred  and  fifty  dollars  for 
any  period  of  two  calendar  years." 

It  should  be  noted  at  the  outset  that  we  are  not  concerned 
here  with  expenses  incurred  by  members  of  the  Committee  in  attend- 
ing Committee  meetings;  Committee  meetings  were  not  held  in  Miami 
and  Seattle.  Hence,  the  provisions  of  statute  Just  quoted  which 
purport  to  limit  the  place  of  meetings  to  "within  the  state"  and 
to  prescribe  a $250  limitation  upon  expenses  in  attending 
Committee  meetings  are  not  material  to  the  present  issues. 

As  indicated  by  an  exhaustive  annotation  in  5 A.L.R.  1182* 
there  is  a marked  conflict  in  the  court  decisions  concerning  the 
effect  of  constitutional  provisions  which  fix  or  limit  the  com- 
pensation* emoluments*  perquisites*  etc.*  of  public  officers. 

In  numerous  decisions*  the  courts*  applying  the  doctrine  "expressio 
unlus  eat  exclusio  alterius, " have  held  that*  where  the  constitu- 
tion prescribes  a salary  or  per  diem*  or  a salary  or  per  diem  and 
mileage*  for  members  of  the  Legislature*  statutes  allowing  re- 
imbursement for  expenses  incurred  for  living  costs  while  attending 
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sessions  of  the  Legislature  are  unconstitutional.  Other  courts 
have  taken  a contrary  view  on  this  and  related  questions;  but  one 
thing  that  the  courts  do  agree  upon  is  that  there  is  a distinction 
between  personal  expenses , 3uch  as  are  mentioned  in  the  preceding 
sentence,  and  legislative  or  official  expenses,  and  that  the  latter 
may  be  paid.  The  theory  apparently  is  that,  even  though  the 
doctrine  Nexprcsslo  uni us  est  exoluslo  alterius"  is  followed,  the 
mention  of  compensation  or  compensation  and  one  form  of  personal 
expense,  while  excluding  other  compensation  or  personal  expense, 
does  not  exclude  a different  kind  of  expense,  namely,  legislative 
or  official  expense. 

In  a leading  case.  State  ex  rel.  Griffith  v.  Turner,  117  Kan. 
755 , 233  Pac.  510,  the  court  stated: 

"All  legislative  expenses  may  be  properly 
paid.  The  expenses  that  may  be  paid  are  not 
those  that  are  incurred  by  a member  of  the 
Legislature  because  he  is  at  the  capital 
city;  they  are  those  that  are  Incurred  by 
him  in  the  performance  of  his  duties.  They 
are  legislative  expenses,  not  personal  ex- 
penses . The  distinction  between  expenses 
that  are  legislative  and  those  that  are 
personal  is  that  legislative  expenses  are 
those  that  are  necessary  to  enable  the 
Legislature  to  properly  perform  its  func- 
tions, while  those  that  are  personal  are 
those  that  must  be  incurred  by  a member  of 
the  Legislature  in  order  to  be  present  at 
the  place  of  meeting  - expenses  for  his 
personal  comfort  and  convenience,  which 
have  nothing  to  do  with  the  performance  of 

his  duty  as  a member  of  the  Legislature. 

• * 

In  Dixon  v.  Shaw,  122  Okla.  215,  253  Pac.  500,  50  A.L.R.  1237, 
the  court,  after  stating  that  the  constitutional  pi'ovislon  for  per 
diem  and  mileage  for  legislators  was  intended  to  cover  their 
living  costs  at  the  state  capital,  went  on  to  say: 

"•  • • This,  however,  cannot  be  construed 
or  held  in  any  wise  to  impair  the  discretion 
of  the  Legislature  in  allowing  expenses  in 
•vent,  in  its  judgment  in  the  exercise  of 
any  of  its  powers,  legislative  or  inquisi- 
torial, it,  or  any  of  its  members  as  com- 
mittees or  otherwise,  should  deem  it 
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advisable  or  expedient  to  make  investiga- 
tion that  required  their  leaving  the  capital, 
that  the  expenses  incident  thereto  could  not 
be  provided  for.  * * *" 

In  Terrell  v.  King,  118  Tex.  237,  1*  3W2d  786,  the  Legisla- 
ture had  created  an  interim  tax  survey  committee  consisting  of 
members  and  nonmembers  of  the  Legislature  and  had  provided  that 
the  conwittee  members  3hould  receive  as  compensation  $10  per  day 
for  each  day  served,  together  with  railroad  fare,  and  hotel, 
telegraph,  telephone,  postage,  and  express  expenses  incurred  in 
the  discharge  of  their  duties.  The  right  of  the  legislative 
members  of  tne  committee  to  receive  such  compensation  and  ex- 
penses was  challenged  because  of  constitutional  provisions  with 
respect  to  per  diem  and  mileage  for  members  of  the  Legislature. 

The  court  held  that  they  could  not  receive  the  $10  per  day  com- 
pensation but  that  the  provision  for  expenses  was  valid  (assuming 
it  did  not  cover  expenses  incurred  in  going  to  or  from  the  capi- 
tal, or  residing  in  the  capital,  during  a session  of  the  Legis- 
lature). In  upholding  the  payment  of  the  expenses  as  legislative 
or  official,  instead  of  personal,  expenses,  the  court  saids 

" * * * No  one  would  question  legislative 
disbursements  for  comfortable  assembly 
halls  and  committee  rooms,  or  for  clerks, 
stationery,  eto.  Within  the  same  category 
of  legitimate  expenses  of  the  Legislature 
or  of  either  house  comes  reimbursement  to 
members  for  actual  expenses  reasonably  in- 
curred in  order  to  perform  duties  devolving 
on  duly  authorized  committees  of  the  Legis- 
lature, or  of  either  house,  when  such  com- 
mittee members  are  called  to  other  points 
than  the  capital,  or  when  called  to  the 
capital  otherwise  than  during  the  sessions 
of  the  Legislature." 

Applying  the  foregoing  to  the  matter  here  under  consideration, 
it  aopeara  that,  if  the  constitution  had  merely  provided  that  the 
members  of  the  Committee  should  receive  no  compensation  in  addition 
to  their  salary  as  members  of  the  General  Assembly,  there  would 
have  been  substantial  authority  for  holding  that  their  expenses 
in  attending  Committee  meetings  were  personal  expenses  for  which 
they  could  not  be  reimbursed.  The  exception,  "but  may  receive 
their  necesaary  expenses  while  attending  the  meetings  of  the 
committee, " was  necessary  in  order  tc  avoid  this  possible  result. 
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But.  in  view  of  the  well-established  distinction  between 
personal  and  official  expenses,  it  seems  clear  that  the  provisions 
In  the  constitution  and  statutes  concerning  expenses  in  attending 
Committee  meetings  do  not  prohibit  reimbursement  for  the  expenses 
now  in  question.  The  members  of  the  Committee  who  attended  the 
meetings  of  the  National  Legislative  Conference  in  Miami  and 
Seattle  did  so  as  representatives  of  the  Committee  performing 
duties  on  behalf  of  the  Committee  under  the  authorisation  and 
direction  of  the  Committee.  The  expenses  they  incurred  were 
official  or  Committee  expenses,  rather  than  personal  expenses) 
and,  as  such,  their  reimbursement  is  not  prohibited  by  the  con- 
stitutional and  statutory  provisions  relating  to  compensation  and 
expenses  of  Committee  members. 

We  turn  now  to  the  appropriation  for  the  Committee  for  the 
current  biennium,  which  reads  as  follows  (Laws,  1955*  p.  197): 

"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  Oeneral 
Revenue  Fund,  the  sum  of  Two  Hundred  Fifty 
Thousand  Dollars  ($250,000.00)  for  the  use 
of  the  Committee  on  Legislative  Research 
for  the  payment  of  salaries  and  expenses 
of  the  members,  employees  and  clerical  hire, 
other  necessary  expenses  for  the  period 
beginning  July  1,  1955  and  ending  June  30, 

1957." 

This  appropriation  contains  no  restriction  concerning  the 
use  of  the  funds  for  travel  expenses  and  clearly  is  in  broad  enough 
terms  to  permit  the  use  of  the  funds  for  reimbursement  of  the  ex- 
penses here  in  question. 


CONCLUSION 

Upon  the  basis  of  the  foregoing,  it  is  the  opinion  of  this 
office  that  those  members  of  the  Committee  on  Legislative  Research 
who  were  authorised  by  the  Committee  to  represent  the  Committee 
at  meetings  of  the  National  Legislative  Conference  in  Miami, 
Florida,  in  1955*  and  in  Seattle,  Washington,  in  1956,  could  be 
legally  reimbursed,  from  funds  appropriated  for  the  use  of  the 
Committee,  for  expenses  necessarily  Incurred  by  them  in  attending 
such  meetings. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  C.  Baumann. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

JCBml 


COUNTY  COURT: 

COUNTY 

HOSPITALS: 


County  hospital  has  been  established  when 
properly  originated  and  the  bond  election 
has  carried:  no  authority  to  pay  from 
the  general  revenue  of  a county  for  an 
advertising  or  publicity  campaign  preced- 
in.g  bond  election. 


February  28,  IT  5 V 


Honorable  William  E.  Gladden 
Prosecuting  Attorney 
Texas  County 
Houston,  Mi s s our i 


Dear  Hr. Gladden: 


Your  January  15  request  for  an  official  opinion  from 
this  office  was  stated  as  follows: 

"Section  205.200  provides  for  a 
special  tax  levy  for  county  hos- 
pital maintenance. 

"Question:  Does  the  above  mentioned 
section  give  the  County  Court  the  au- 
thority to  levy  such  a tax  after  a 
county  hospital  bond  issue  has  been 
passed,  but  before  such  a hospital 
is  built  and  in  active  operation? 

There  is  some  indication  in  our  coun- 
ty on  the  part  of  the  county  hospital 
board  to  certify  such  a levy  to  the 
County  Court  for  the  purpose  of  hir- 
ing a skeleton  staff  and  hospital 
director  before  or  while  the  county 
hospital  i3  being  built. 

"Section  205.230  provides  for  use  of 
funds  out  of  the  county  general  fund 
for  the  improvement  and  maintenance 
of  a public  hospital. 

"Question:  Does  this  section  or  any 

other  statutory  section  authorize  the 
County  Court  to  use  general  funds  to 
pay  the  charges  of  a bonding  company 
in  a hospital  bond  election,  or  must 
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the  charges  of  the  bonding  company  for 
publicity,  issuing  bonds,  etc.,  be 
taken  out  of  the  proceeds  of  the  sale 
of  the  bonds?" 

To  assist  us  you  enclosed  a copy  of  an  agreement  be- 
tween A.  H.  Dennett  k Company  and  the  county  court  of 
Texas  County.  Generally,  that  contract  provided  for  A.H. 
Bennett  k Company  to  make  a financial  study  regarding  the 
potential  ability  of  the  county  to  finance  the  hospital 
project,  to  retain  attorneys,  to  furnish  publicity,  to 
print  the  bonds  if  the  bond  election  carried,  to  pay  the 
State  Auditor’s  registration  fee,  and  to  prepare  and  dis- 
tribute a prospectus  to  potential  bidders,  and  it  provided 
that  the  county  would  pay  nothing  to  Dennett  k Company  if 
that  company  purchased  the  bonds  but  would  pay  ten  dollars 
in  the  event  the  issue  failed  to  carry  and  would  pay  two 
per  cent  of  the  par  value  of  the  bonds  in  the  event  the 
bond  issue  carried,  but  that  Bennett  k Company  failed  in 
it3  attempt  to  purchase.  We  return  ycur  copy  of  the  agree- 
ment as  requested. 

The  answer  to  your  first  question,  we  think,  is  defi- 
nitely Yes.  Section  205-200  states  that  the  county  court 
shall  levy  the  special  tax  for  hospital  maintenance  and 
improvement  when  the  public  hospital  "shall  have  been  es- 
tablished" as  provided  in  Sections  205.160  to  205-340. 

If  the  required  petition,  order  of  the  court  and 
other  preliminary  steps  were  properly  followed  and  the  is- 
sue carried,  the  hospital  has  been  established  within  the 
meaning  of  the  word  "established"  as  used  in  this  section. 

In  the  case  of  the  Appeal  of  Seagrave,  17  Atl.  412, 
(Pa.),  and  in  a Vermont  case.  In  re  Pierpont’s  Will,  47 
Atl.  730,  the  identical  question  as  to  when  a hospital 
has  been  established  was  passed  on.  The  courts  in  those 
cases,  in  effect,  held  that  the  word  "established,"  as 
used  in  the  wills  in  question,  did  not  necessarily  imply 
completed.  They  were  established  when  sufficient  steps 
had  been  taken  to  create,  3et  up  or  settle  firmly  the 
plans  for  the  hospital.  Both  Bouvier  and  Black  define 
the  word  "establish"  to  mean  to  found,  to  create,  to 
settle  firmly,  originate,  prepare  or  to  recognize. 
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When  sufficient  steps  have  been  taken  to  provide 
for  the  bond  election  and  after  the  project  has  pro- 
ceeded to  the  extent  that  the  election  has  been  held, 
it  has  been  established  sufficiently  within  the  meaning 
of  the  word  in  205.200  not  only  to  authorize  but  to  re- 
quire the  county  court  to  levy  the  tax  as  required  in 
that  section.  We  proceed,  too,  upon  the  assumption  that 
the  county  court  has  appointed  the  five  trustees  as  re- 
quired by  205.170. 

Your  second  question  is  actually  in  three  parts; 
that  is,  does  Section  205.230  authorize  the  county  court 
to  use  general  funds  to  pay  ths  charges  claimed  under  the 
contract  mentioned  above.  In  our  opinion  it  definitely 
does  not.  Section  205.230  is  authorization  for  the  coun- 
ty court  to  make  a levy  for  the  hospital  "improvement  and 
maintenance"  in  addition  to  that  which  is  levied  upon  the 
trustees*  certification.  We  understand  that  this  fund, 
too,  would  be  deposited  to  the  hospital  fund  account.  It 
can  be  used  only  for  improvement  and  maintenance  just  the 
same  as  can  the  fund  created  from  the  special  tax  levy. 

It  does  not  become  part  of  the  general  revenue  fund  of 
the  county,  and  does  not  purport  to  authorize  anything 
from  the  general  fund. 

The  second  part  of  question  number  two  is:  Does 
any  other  statutory  section  authorize  the  County  Court 
to  use  general  funds  to  pay  the  fees  contracted  for.  We 
know  of  no  3uch  authorization.  In  the  first  place,  you 
do  not  state  whether  or  not  it  was  budgeted  for;  then, 
secondly,  even  if  it  had  been  included  in  the  budget  we 
do  not  think  authority  existed  for  the  county  to  incur 
such  charges.  The  county  court  (Article  VI,  Section  7, 
1945  Constitution)  "shall  manage  all  county  business  as 
prescribed  by  law."  We  fail  to  find  wherein  such  au- 
thority is  30  prescribed.  A county  court  can  bind  the 
county  only  when  acting  strictly  within  statutory  au- 
thorisation. Persons  dealing  with  county  courts  are 
bound  to  take  notice  of  their  powers  and  authority.  See 
Bayless  v.  Gibbs,  15S  S.W.  590,  251  Mo.  492. 

The  third  part  of  question  number  two  is:  Does  Sec- 
tion 205.230,  or  any  other  section,  authorize  the  court 
to  pay  the  charges  arising  under  thi3  contract  from  the 
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proceeds  of  the  3ale  of  the  bonds.  We  think  very  defi- 
nitely the  answer  to  this  is  No.  Section  205.160  provides 
that  the  bonds  "to  establish,  construct,  equip,  improve, 
extend,  repair  and  maintain  public  hospitals"  may  be  is- 
sued "as  authorized  by  the  general  law  governing  the  in- 
curring of  indebtedness  by  counties."  Chapter  106  of 
the  statutes  governs  bond  issues  generally.  Note  106.110 
and  106.160  provide  that  the  money  shall  be  used  for  the 
purposes  for  which  the  bonds  were  issued  and  none  other. 

Sections  106.310  to  106.350  provide  a simple  way  to 
establish  the  validity  of  a bond  issue.  This  can  be 
brought  by  the  county  court* s legal  advisor  - the  prose- 
cuting attorney.  No  section  of  the  statutes  that  we  can 
find  empowers  the  county  court  to  hire  a firm  of  attor- 
neys to  render  a "final  approving  legal  opinion." 

Section  205.160  clearly  does  not  authorize  the  bonds 
to  be  issued  for  a "financial  study,"  "attorneys*  fee3," 
"publicity,"  or  a "prospectus"  for  the  benefit  of  prospec- 
tive purchasers. 

There  can  be-  no  question  about  the  county’s  authority, 
and,  furthermore,  its  obligation  to  pay  the  costs  of  the 
bond  printing  and  auditor’s  registration  fee.  There  is  no 
authority,  however,  for  a contract  with  another  to  act  as 
its  agent  in  paying  such. 

The  result  is,  in  our  opinion,  the  contract  hereto 
attached,  is  void. 


CONCLUSION 


From  the  foregoing,  we  conclude  that  the  county  court 
is  not  required  to  wait  until  a hospital  building  is  com- 
pleted or  until  a hospital  is  in  active  operation  before 
levying  the  tax  as  required  in  Section  205.200.  We  fur- 
ther conclude  that  the  recording  fees  and  printing  costs  for 
bonds  should  be  paid  by  the  county  out  of  the  proceeds  from 
the  sale  of  the  bonds,  but  not  through  an  agent;  that  neither 
the  proceeds  from  the  sale  of  bonds  nor  the  general  funds  of  the 
county  may  be  used  for  financial  study,  attorneys*  fees,  pub- 
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licity,  or  a prospectus  incurred  during  a campaign  for  a 
hospital  bond  election,  nor  does  the  county  court  have  au- 
thority to  contract  with  anyone  to  pay  them  for  the  coun- 
ty. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Russell  S.  Noblet. 


Very  truly  your 3, 


Jofin  M.  Dalton 
Attorney  General 


RSEilc 


1 enclosure 


Fees  allowed  township  trustee  as  ex  officio 
treasurer  under  Sec.  65. 230  (3)  RSMo,  Cum. 
Supp.  1955  computed  by  applying  statutory 
percentages  to  "all  moneys"  received  and 
disbursed  rather  than  to  each  transaction 
involving  receipt  and  disbursement. 


June  3,  1957 


Honorable  William  E.  Gladden 
Prosecuting  Attorney 
Texas  County 
Houston,  Missouri 

Dear  Mr.  Gladden: 

The  following  opinion  is  rendered  in  reply  to  your  request 
reading  a3  follows: 

"Section  65.230,  Sub-Division  3,  Missouri  Re- 
vised Statutes,  19^9,  indicates  that  the  town- 
ship trustee,  as  ex  officio  treasurer,  shall 
receive  a compensation  of  two  per  cent  for 
receiving  and  disbursing  all  moneys  coming 
into  his  hand3  as  such  treasurer  when  the  sum 
shall  not  exceed  the  sum  of  one  thousand  dol- 
lars and  one  per  cent  of  all  sums  over  said 
amount. 

"7  would  appreciate  an  opinion  from  your  office 
advising  whether  this  section  means  that  the 
township  treasurer  will  receive  compensation 
of  two  per  cent  on  the  first  thousand  dollars 
that  he  receives  and  disburses  during  his 
term  of  office  and  one  per  cent  of  all  sums 
that  are  received  and  disbursed  after  the 
first  thousand  dollars  that  he  handles  during 
his  term  of  office,  or  does  this  section  mean 
that  the  treasurer  will  receive  two  per  cent 
on  all  sums  in  each  transaction  up  to  one 
thousand  dollars? 

"There  is  some  indication  that  3ome  of  the 
township  treasurers  in  our  county  have  been 
collecting  two  per  cent  on  each  sum  received 
and  disbursed  as  long  as  the  particular 
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transaction  did  not  exceed  one  thousand  dol- 
lars, even  though  the  treasurer  may  have  re- 
ceived and  disbursed  an  amount  in  excess  of 
one  thousand  dollars  during  his  term  of  office." 

Subparagraph  (3)  of  Section  65.230  RSMo  Cumulative  Supple- 
ment, 1955 , provides: 

"(3)  The  township  trustee  as  ex  officio 
treasurer  shall  receive  a compensation  of 
two  per  cent  for  receiving  and  disbursing 
all  moneys  coming  into  ills  hands  as  ex  of- 
ficio treasurer  when  the  same  shall  not 
exceed  the  sum  of  one  tliousand  dollars  and 
one  per  cent  of  all  sums  over  this  amount." 

The  above  quoted  statutory  provision  is  directed  to  "all 
moneys"  coming  into  the  hands  of  the  officer.  No  ambiguity  is 
discovered  in  the  language  used.  We  are  considering  a statute 
providing  compensation  for  an  officer  and  an  applicable  rule  is 
stated  in  the  following  language  from  State  v.  Atterbury,  270 
S.W.  2d  399,  l.c.  403: 

"*  * # (2)  that  statutes  providing  compen- 
sation for  an  officer  must  be  strictly  con- 
strued against  the  officer,  * * 

In  Doliri-ng  v.  Kansas  City,  71  S.W.  2d  170,  228  Mo.  App.  519, 
l.c.  523,  we  find  that  the  word  "any"  is  equivalent  to  "all." 

To  say  that  the  quoted  language  of  the  statute  involved  allows 
the  township  trustee  as  ex  officio  treasurer  to  apply  the  per- 
centages set  out  in  the  statute  to  each  transaction  T' would  be 
a violation  of  the  rule  of  statutory  construction  which  requires 
that  every  word,  phrase  and  sentence  must  be  given  some  meaning 
if  possible."  (State  v.  Hill,  262  S.W.  2d  581,  l.c.  583) 

CONCLUSION 

It  is  the  opinion  of  this  office  tiiat  subparagraph  (3)  of 
Section  65.230  RSMo,  Cumulative  Supplement,  1955,  requires  that 
the  compensation  of  a township  trustee  as  ex  officio  treasurer 
be  computed  by  applying  the  percentages  set  forth  in  the  statute 
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to  "all  moneys"  received  and  disbursed  rather  than  to  each 
transaction  involving  a receipt  and  disbursement  of  moneys. 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  assistant,  Julian  L O'Malley. 

Yours  very  truly. 


JLO'M; hw 


John  M.  Dalton 
Attorney  General 
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SHERIFF^ GMTTF apt?  1‘  When  sheriff  serves  criminal  war- 

SS.8  MILEAGE:  . rant  while  driving  on  official  busi- 

oonuuno . ness  not  connected  with  case  and 

j^kARGED  DISTRICTS:  claims  mileage  under  provisions  of 

ELECTION  OP  DIRECTORS:  § 57-300,  RSMo  1949;  if  warrant  served 

PRINTED  BALLOTS  REQUIRED:  more  than  five  miles  from  p?aee  of 

trial,  he  is  entitled  to  mileage 
, , _ , „ ten  cents  per  mile  for  each  mile 

actually  traveled,  under  said  section.  2 (a).  Examination  and 

crf™inal  fee  bllls  under  provisions  of  § 550.190, 
RSMo  1949,  a discretionary  duty  of  circuit  judge.  He  is  required 
to  examine  and  certify  the  sheriff's  mileage  when  court  costs 
are  paid  by  the  state.  No  statutory  duty  of  judge  to  examine 
and  certify  mileage  of  sheriff  of  third  and  fourth  class  counties 
when  criminal  costs  to  be  paid  by  county  and  sheriff's  mileage 
exempt  under  provisions  of  §57.410,  RSMo  1949. 

2(b).  Examination  and  certification  of  criminal  fee  bills  of 
cases  finally  determined  in  magistrate  court,  a discretionary 
duty  of  magistrate.  No  statutory  duty  of  magistrate  to  exam- 
ine and  certify  milegge  of  sheriff  of  third  or  fourth  class 
county  when  criminal  costs  to  be  paid  by  county  and  sheriff's 
mileage  exempt  under  provisions  of  § 57.410,  RSMo  1949. 

3-  I]?  election  of  directors  of  enlarged  school  district,  printed 

ballots  are  necessary  to  valid  election  under  provisions  of 
§ 165.687,  111.400,  RSMo  1949,  and  165.330*  RSMo  Cum.  Supp.  1955 . 
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Honorable  J.  Allen  Gibson 
Prosecuting  Attorney 
Stone  County 
Galena,  Missouri 

Bear  Hr.  Gibsons 

This  department  is  in  receipt  of  your  recent  request  for 
a legal  opinion  which  reads  as  follows  t 

"Will  you  please  give  me  an  opinion  on  the 
following  questions. 

”{l)  Should  the  Magistrate  allow  the  Sheriff 
$2.00  for  the  warrant  and  plea  where  the 
def endant  has  been  summoned  in  by  the  Highway 
Patrol  or  the  Game  Warden? 

"(2)  Should  the  Sheriff ' a office  be  allowed 
mileage  where  they  summons  a man  in  when  they 
have  not  gone  on  a special  call  but  issued  the 
summons  while  cruising  the  highways? 

"(3)  Is  the  allowing  or  disallowing  of 
mileage  and  the  amount  thereof  discretionary 
With  the  Judge? 

”(4)  In  the  elections  of  school  boards  for 
reorganized  school  districts  and  members  of 
special  road  districts  boards  should  there 
be  printed  ballots?  If  there  is  not  is  the 
election  valid?" 

The  first  part  of  the  first  inquiry  refers  to  an  instance 
when  a defendant  is  arrested  on  a criminal  warrant  by  a member 
of  the  State  Highway  patrol,  and  asks  if  the  magistrate  should 
allow  the  sheriff  $2.00  for  the  warrant  and  plea. 
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An  opinion  of  this  department  rendered  to  Honorable  Clin©  G. 
Herren,  Judge  and  ex-officio  Magistrate  of  Webster  County  on  August 
13*  1 947*  concluded  that  sheriffs  are  not  entitled  to  fees  for 
arrests  made  by  the  State  Highway  Patrol,  but  may  collect  a fee 
for  trial,  or  confession  and  must  turn  same  into  general  revenue. 

A copy  of  said  opinion  is  enclosed  as  it  is  believed  to  fully 
answer  the  first  part  of  the  first  inquiry. 

The  Second  part  of  the  first  inquiry  asks  if  the  magistrate 
should  allow  the  sheriff  $2.00  for  the  warrant  and  plea  when  the 
defendant  was  arrested  by  a Game  warden. 

In  an  opinion  of  this  department  rendered  to  Honorable  H.  A. 
KelBo,  Judge  of  the  Magistrate  Court  of  Vernon  County,  on  October  24 
1950,  it  was  concluded  that  the  sheriff  is  entitled  to  a fee  of 
$1.00  upon  arrest  by  a conservation  agent  for  a violation  of  the 
Wildlife  Code,  A copy  of  said  opinion  Is  enclosed,  as  it  is  be- 
lieved to  fully  answer  the  second  part  of  the  first  inquiry. 

In  the  first  inquiry  the  word  "summoned'  is  used  in  referring 
to  the  arrest  of  a defendant  by  the  officers,  on  a warrant  issued 
by  a magistrate  court.  The  second  inquiry  refers  to  mileage  of 
the  sheriff's  office  "where  they  summons  a man  in  when  they  have 
not  gone  on  a special  call  but  issued  the  summons  while  cruising 
the  highways . M The  meaning  Intended  to  be  given  this  statement 
is  not  clear  to  us. 

In  view  of  the  use  of  the  word  summoned  as  used  in  the 
first  inquiry,  it  is  assumed  the  writer  intended  to  use  the  word 
"summons"  in  the  second  inquiry  in  the  same  sense  and  to  refer  to 
a factual  situation  in  which  the  sheriff  or  his  deputy  or  deputies 
arrest  a person  on  a criminal  warrant  issued  by  a magistrate  court 
and  when  the  officers  arrested  the  defendant  under  authority  of 
the  warrant  "while  cruising  the  highways. :!  The  meaning  of  the 
words  “while  cruising  the  highways"  is  not  indicated  and  we  are 
at  a loss  to  understand  the  exact  meaning  intended  to  be  given 
such  words,  since  no  Missouri  statutes  define  such  terms  or  Im- 
pose a duty  of  this  nature  upon  the  sheriff  or  his  deputies.  For 
the  puipose  of  our  discussion  we  will  assume  said  terms  were  meant 
to  refer  to  a situation  in  which  the  sheriff  and/or  his  deputies 
are  traveling  on  the  public  highways  on  some  kind  of  official 
business  at  the  time  they  were  given  a warrant  for  the  arrest  of 
the  defendant,  and  that  whatever  such  official  business  was.  It 
had  no  connection  with  the  case  pending  in  magistrate  court  In 
which  the  warrant  was  issued.  Your  letter  of  May  28,  1957*  In 
attempting  to  clarify  the  second  inquiry,  states  that  the  mileage 
referred  to  in  the  question  is  that  of  the  sheriff  authorized  by 
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Section  57 #300 A RSMo  19^9,  and  the  answer  to  the  second  question 
will  be  answered  on  this  basis . 

Section  57-300,  RSMo  1949,  fixes  the  mileage  sheriffs  or 
other  offioere  are  entitled  to  reooive  for  serving  process  in 
criminal  eases*  Said  Section  reads  as  follows! 

"Sheriffs,  county  marshals  or  other  officers 
shall  be  allowed  for  their  services  in 
criminal  cases  and  in  ail  proceedings  for 
content  or  attachi?i?mt  as  follows  j fen 
cents  for  each  mile  actually  traveled  in 
serving  .any  venire  summons*  writ*  subpoena 
or  other  order  of  court  when  served  more 
than  five  miles  from  the  place  where  the 
court  IS  held;  provided,  that  such  mileage 
shall  not  be  charged  for  more  than  one 
witness  subpoenaed  or  venire  summons  or 
other  writ  served  in  the  same  cause  on  the 
same  trip." 

While  the  section  does  not  specifically  mention  or  refer  to 
the  fees  for  serving  warrants  in  criminal  oases.  It  is  believed 
the  legislative  intent  was  that  officers  should  receive  mileage 
for  serving  criminal  warrants  at  the  rates  specified  therein* 

The  section  does  provide  that  the  officer  shall  be  entitled 
to  a fee  of  ten  oents  per  mile  for  each  mile  actually  traveled 
in  serving  a writ  in  a criminal  case  when  served  more  than  five 
miles  from  the  place  where  the  court  is  held*  Of  course,  if  the 
officer  had  different  kinds  of  writs  or  more  than  one  writ  of  the 
same  kind  to  serve  in  the  same  case,  then  he  could  not  be  allowed 
mileage  from  the  place  of  trial  on  each  writ,  but  could  be  allowed 
mileage  only  for  one  trip  to  serve  all  such  writs  in  the  same  case. 

Therefore,  our  answer  to  the  second  inquiry  is  in  the 
affirmative . 

The  third  inquiry  of  the  opinion  request  asks  "Is  the 
allowing  or  disallowing  of  mileage  and  the  amount  thereof  dis- 
cretionary with  the  Judge?’* 

It  is  assumed  the  mileage  referred  to  in  the  third  inquiry 
is  the  same  mileage  of  the  sheriff  mentioned  in  the  second  inquiry. 

Section  550.140,  RSMo  1949,  Imposes  a duty  on  the  clerk 
of  the  court  in  which  any  criminal  case  has  been  determined  or 
continued  generally  to  prepare  a fee  bill,  and  If  the  state  or 
county  is  liable  for  the  cost,  to  deliver  the  fee  bill  to  the 
prosecuting  attorney,  said  section  reads t 
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"The  clerk  of  the  court  in  which  any  crim- 
Inal  oause  shall  have  been  determined  or 
continued  generally  shall.  Immediately  after 
the  adjournment  of  the  court  and  before  the 
next  succeeding  term,  tax  all  costs  which 
have  accrued  in  the  case j and  if  the  state 
or  county  shall  be  liable  under  the  provi- 
sions of  this  chapter  for  such  Costs  or  any 
part  thereof,  he  shall  mate  out  and  deliver 
forthwith  ■ to ' the  prosecuting  attorney  "of 
- ■ said ’ county  a complete  fee- ; bill, . specifying 
each  item  of  services  and  the  fee  therefor,11 

deotion  550,240,  RSMo  Cum.  Supp.  1955,  provides  what  pro- 
cedure shall  be  followed  when  a Crirdnal  case  has  been  finally 
determined  in msgisSfdSa  Court,  and  in  nearing  a fee  bill  of 
costs,  or  a oriminaloase  has  been  finally  determined  and  the 
case,  together  with  a fee  bill  and  all  papers  are  certified  to 
the  circuit  court.  Said  section  reads  as  follows : 

"In  ail  criminal  cases  Which  have  been 
finally  determined  in  magistrate  court 
in  which  the  county  shall  be  liable  for 
any  coats  incurred  therein,  the  clerk 
of  said  court  shall  certify  a complete 
itemised  fee  bill  thereof  to  the  county 
court  for  payment,  which  fee  bill  shall 
be  examined  and  audited  by  the  prose- 
cuting attorney  and  the  magistrate  judge. 

Whenever  the  state  shall' be  liable  under  . ■ 
any  law  for  costs  incurred  in  any  examina- 
tion of  a felony  before  any  magistrate, 
or  in  any  misdemeanor  case  which  is  not 
finally  determined  in  the  magistrate 
court,  the  magistrate  cleric  shall  male© 
out,  certify  and  return  to  the  clerk  of 
the  circuit  court  of  the  county  a com- 
plete fee  bill,  specifying  each  item 
of  Service  and  to  fee  therefor,  together 
with  all  the  paper  and  docket  entries  in 
the  case.  The  clerk  of  to  circuit  court 
shall  thereupon  make  out  a fee  bill  of  all 
such  costs  which  are  legally  chargeable 
against  the  state  or  county,  which  shall 
be  examined  by  the  prosecuting  attorney. 

All  such  fee  bills  shall  thereafter  be 
proceeded  with  in  all  respects  as  in  the 
case  of  fee  bills  for  costa  incurred  in 
the  circuit  court." 

This  section  applies  when  (l)  a criminal  case  has  been 
finally  determined  in  magistrate  court  and  to  county  is 
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liable  for  the  court  coats;  (2)  when  the  state  shall  be  liable 
for  the  court  costa  incurred  in  any  felony  examination*  or  a 
misdemeanor  case  is  not  finally  determined  in  magistrate  court. 
In  either  instance  an  itemized  fee  bill  of  all  court  costs  shall 
be  prepared  by  the  clerk  of  the  magistrate  court. 

In  the  first  class  of  cases  the  complete  Itemized  fee 
bill  shall  be  certified  to  the  county  court  for  payment  after 
it  has  been  examined  and  audited  by  the  prosecuting  attorney 
and  magistrate  Judge. 

In  the  second  class  of  cases  the  magistrate  clerk  shall 
prepare  a complete  itemized  fee  bill  which  Shall  be  certified 
to  the  clerk  of  the  circuit  court  of  the  county*  together  with 
all  papers  and  docket  entries  in  the  ease.  Thereafter,  the 
circuit  clerk  shall  prepare  a fee  bill  of  all  costs  in  the 
case  for  which  the  state  or  county  is  legally  chargeable.  All 
such  fee  bills  shall  then  be  proceeded  with  as  in  the  case  of 
fee  bills  for  costs  incurred  in  circuit  court. 

Section  550.190,  RSMo  1949,  provides  for  the  examination 
and  certification  of  fee  bills  in  criminal  cases  in  circuit 
court  and  reads: 

"The  prosecuting  attorney  shall  strictly  ex- 
amine each  bill  of  costs  which  shall  be  delivered 
to  him,  as  provided  in  Section  550.140,  for 
allowance  against  the  state  or  county,  and  shall 
ascertain  as  far  as  possible  whether  the  services 
have  been  rendered  for  which  the  charges  are 
made,  and  whether  the  fees  charged  are  expressly 
given  by  law  for  such  services,  or  whether  greater 
charges  are  made  than  the  law  authorizes.  If  the 
fee  bill  has  been  made  out  according  to  law,  or 
if  not  after  correcting  all  errors  therein,  he 
shall  report  the  same  to  the  Judge  of  the  court, 
either  in  term  or  in  vacation,  and  if  the  same 
appears  to  be  formal  and  correct,  the  Judge  and 
prosecuting  attorney  shall  certify  tb  the  state 
comptroller,  or  clerk  of  the  county  court,  accord- 
ingly as  the  state  or  county  is  liable,  the  amount 
of  costs  due  by  the  state  or  county  on  the  fee 
bill,  and  deliver  the  same  to  the  clerk  who  made 
it  out,  to  be  collected  without  delay,  and  paid 
over  to  those  entitled  to  the  fees  allowed.  ' 

While  Section  550.190,  supra,  requires  the  prosecuting 
attorney  and  circuit  judge  to  examine  the  fee  bill  and  deter- 
mine, as  far  as  possible,  if  the  services  rendered  and  charged 
for  therein  are  authorized  by  the  statutes,  and  if  the  fee  bill 
has  been  made  out  according  to  law.  All  errors  must  foe 
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corrected  and  the  fee  bill  appear  to  be  correct  and  formal 
before  the  prosecuting  attorney  and  circuit  judge  sign  and 
certify  it  to  the  state  comptroller  or  to  the  county  for  payment, 
as  the  case  may  be. 

With  reference  to  the  sheriff's  mileage  in  those  cases 
when  the  costs  shall  be  paid  by  the  state,  it  is  the  duty 
of  the  circuit  judge  %b  strictly  examine  and  certify  such 
criminal  costs  to  the  state  comptroller  for  payment  in  the 
manner  discussed  in  the  preceding  paragraph.  However,  in  those 
criminal  cases  in  which  the  costs  shall  be  paid  by  the  county, 
a different  procedure  Is  to  te  followed  with  reference  to  the 
sheriff's  mileage. 

The  provisions  of  Section  57.410,  RSMo  1949,  require  the 
sheriff  of  a third  or  fourth  class  county  to  charge  and  collect 
every  fee  accruing  to  his  office,  except  those  criminal  fees 
chargeable  to  the  county.  This  section  has  particular  signifi- 
cance in  the  present  inquiry  since  your  county  of  Stone  is 
one  of  the  fourth  class  and  said  section  must  be  considered  in 
arriving  at  the  correct  answer  to  the  third  Inquiry . 

The  section  reads  as  follows s 

"In  all  counties  of  the  third  and  fourth 
classes,  the  sheriff  shall  charge  and 
colleot  for  and  on  behalf  of  the  county 
every  fee  accruing  to  his  office  which 
arises  out  of  his  duties  in  connection 
with  the  Investigation,  arrest,  prosecu- 
tion, care,  commitment  and  transportation 
of  persons  accused  of  or  convicted  of  a 
criminal  offense,  except  such  criminal 
fees  as  are  chargeable  to  the  county  < 

The  sheriff  may  retain  all  fees  collected 
by  him  in  civil  matters." 

Prom  this  section  it  appears  that  the  sheriff  of  a third 
or  fourth  class  county  is  not  required  to  charge  for  mileage 
or  other  fees  in  criminal  cases  when  the  county  shall  pay  the 
costs.  It  is  believed  the  sheriff's  mileage  shown  in  the  fee 
bill,  along  with  other  court  costs  of  the  sheriff,  that  Section 
550.190,  supra,  nor  any  other  section  of  the  statutes  impose  the 
duty  upon  the  circuit  judge  to  examine  and  certify  such  mileage 
or  other  fees  of  the  sheriff  to  the  county  court  for  payment. 

Section  550.240,  supra,  requires  a fee  bill  to  be  made, 
which  shall  be  examined  and  certified  to  by  the  prosecuting 
attorney  and  magistrate  judge  in  all  criminal  cases  finally 
determined  in  magistrate  court,  when  the  county  shall  pay  the 
court  costs. 
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For  the  same  reasons  given  above , it  is  believed  that 
all  criminal  oases  finally  determined  in  magistrate  court, 
and  also  in  view  of  the  provisions  of  Section  57.  410,  supra, 
the  magistrate  Judge  is  not  required  to  examine  and  certify 
to  the  sheriff's  mileage  or  other  fees,  l.e. , those  of  a 
sheriff  of  a third  or  fourth  class  county,  to  the  county  court 
for  payment. 

The  third  inquiry  also  involves  the  proposition  as  to 
whether  or  not  the  duty  of  the  circuit  or  magistrate  Judge  in 
examining  and  certifying  fee  bills  of  criminal  cases  for  pay- 
ment is  discretionary  or  ministerial. 

In  the  case  of  State  ex  rel,  Houser  v.  Oliver  116  Mo.  at  l.c. 
188  it  was  held  that  a criminal  court  judge,  in  certifying  criminal 
cost  fee  bills  to  the  state  auditor  for  payment  was  not  performing 
a ministerial,  but  a discretionary  duty,  and  mandamus  was  not  a 
proper  remedy  to  control  his  actions  in  such  matter.  At  l.c.  194 
the  court  said! 

“The  matter  in  issue  was  one  of  fact, 
whether  it  were  true,  as  stated  in  the 
return,  that  defendant  allowed  in  the 
fee  bill  certified  to  the  state  auditor, 

'fees  for  at  least  three  witnesses  to 
establish  any  one  fact  in  said  cause,' 

If  the  determination  of  that  question 
called  for  the  exercise  of  discretionary 
powers  and  judgment,  then  the  action  of 
defendant  cannot  be  controlled  by  mandamus. 

Unless  such  powers  were  intended  to  be 
conferred  upon  the  judge  of  the  criminal 
court,  it  is  difficult  to  see  any  good 
reason  why  the  supervision  of  the  fee  bill 
made  out  by  the  cleric  should  have  been 
given  to  and  so  positively  enjoined  upon 
the  Judge  and  prosecuting  attorney.  The 
mere  ministerial  act  of  calculating  the 
amount  of  the  mileage  and  per  diem  of 
a witness  at  rates  fixed  by  the  statute 
could  have  been  done  as  well  by  the  clerk. 

That  is  not  all  that  is  required  by  this 
statute.  There  must  be  a determination 
of  what  issues  of  fact  were  involved  in 
the  trial  and  the  number  of  witnesses  nec- 
essary, not  exceeding  three,  to  each  fact 
to  properly  present  those  issues  to  the 
jury.  The  statute  does  not  mean  that 
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the  number  of  Independent  facts  must  be 
ascertained  and  three  witnesses  allowed 
to  each  fact,  though  one  or  more  witnesses 
might  testify  to  a number  of  them.  * * * 

To  avoid  the  allowance  of  fees  for  fifteen 
witnesses,  when  three  were  all  that  should 
have  been  paid  by  the  state,  was  the  purpose 
and  Intent  of  the  statute.  If  no  discretion 
was  allowed  these  auditing  officers,  the  statute 
would  be  wholly  nugatory." 

In  view  of  the  foregoing,  and  in  answer  to  the  third 
Inquiry,  it  is  our  thought  that  In  examining  and  certify-: 
ing  fee  bills  under  the  provisions  of  Section  550.190*  supra, 
the  circuit  Judge  may  exercise  discretion  and  approve  all 
costs  found  due  the  claimant  which  are  in  accordance  with 
the  applicable  statutes.  The  Judge  should  disapprove  all 
other  costs  shown  in  the  fee  bill.  In  those  criminal  cases 
in  which  the  state  shall  pay  the  costs,  he  shall  strictly 
examine  the  fee  bill  and  determine,  insofar  as  possible,  if 
the  services  rendered  and  charged,  for,  including  the  sheriff's 
mileage,  are  authorised  by  the  statutes,  and  if  the  fee  bill 
has  been  made  out  according  to  law.  All  errors  appearing 
therein  must  be  corrected  before  he  signs  and  certifies  it 
to  the  state  for  payment.  It  is  further  believed  that  under 
the  provisions  of  Section  57.410,  supra,  the  circuit  judge 
is  not  required  to  examine  and  certify  the  mileage  of  a 
sheriff  of  a third  or  fourth  class  county  in  a criminal  fee 
bill  in  those  instances  when  the  county  shall  pay  the  court 
costs. 

In  criminal  cases  finally  determined  in  magistrate  court 
under  the  provisions  of  Section  550*240,  supra,  and  also 
Section  57.410,  supra,  when  the  court  costs  shall  be  paid  by 
the  county  the  magistrate  is  not  required  to  examine  and 
certify  the  sheriff's  mileage  to  the  county  court  for  payment. 

The  fourth  inquiry  of  the  opinion  request  reads* 

” (4)  In  the  elections  of  school  boards  for 
reorganized  school  districts  and  members  of 
special  road  districts  boards  should  there 
be  printed  ballots?  If  there  is  not  i3  the 
election  valid?1' 

While  this  inquiry  does  not  so  state,  it  is  assumed  to 
refer  to  the  election  of  directors  of  an  enlarged  school 
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district  under  statutory  provisions  relating  to  the  reorganiza- 
tion of  school  districts. 

Section  165.687,  HSMo  1 949,  provides  for  the  election  of 
six  directors  in  an  enlarged  district  and  reads  as  follows: 

"If  the  proposal  to  form  such  enlarged 
district  has  received  a majority  of  the 
votes  cost  on  such  proposition  the  county 
board  of  education  shall  order  an  election 
in  such  enlarged  district,  at  & time  and 
place  or  places  to  be  fixed  by  the  oounty 
board  of  education,  not  more  than  thirty 
days  after  the  date  of  the  election  when 
such  enlarged  district  was  formed,  for 
the  purpose*  of  electing  six  directors  in 
such  enlarged  district.  The  election  shall 
be  conducted  m the  manner  as  provided  by 
section  165.330.  Until  such  time  as  a 
majority  of  the  district  board  members  of 
the  enlarged  district  are  elected  and 
qualified,  the  county  board  of  education 
Shall  perform  such  duties  with  respect  to 
conducting  the  election  as  would  be  performed 
by  the  district  board  of  education  were  it  in 
existence,  but  the  costs  of  election  shall  be 
paid  from  the  incidental  fund  of  the  enlarged 
district . Two  directors  shall  be  elected  to 
serve  until  the  next  annual  school  election, 
two  to  serve  until  the  second  annual  school 
election,  and  two  to  serve  until  the  third 
annual  school  election.  After  the  expir- 
ation of  the  initial  terms,  members  elected 
shall  serve  for  three  years.  The  directors 
above  provided  shall  be  governed  by  the  laws 
applicable  to  six-director  school  districts.  - 

It  is  noted  that  said  section  states  that  the  election 
shall  be  conducted  in  the  manner  provided  by  Section  165.330* 
RSMo  1949.  Section  165.330  has  been  repealed  and  a new  section 
bearing  the  same  number  in  RSMo  Cumulative  Supplement  1955 
has  been  enacted  and  reads,  in  part,  as  follows: 

“1.  The  qualified  voters  of  such  town,  city 
or  consolidated  sohool  district  shall  vote  by 
ballot  upon  all  questions  provided  by  law  for 
submission  at  the  annual  school  meetings,  and 
such  election  shall  be  held  on  the  first  Tues- 
day in  April  of  each  year,  and  at  such  conven- 
ient place  or  places  within  the  district  as 
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the  board  may  designate,  beginning  at  seven 
o'clock  a.m.  and  closing  at  six  o'clock  p.m. 
of  said  day.  ©i@  board  shall  appoint  three 
Judges  of  election  for  each  voting  place, 
and  said  Judges  Shall  appoint  two  clerks j 
said  Judges  and  clerks  shall  be  sworn  and 
the  election  otherwise  conducted  in  the  same 
manner  as  the  elections  for  state  and  county- 
officers  and  the  result  thereof  certified  by 
the  judges  and  clerks  to  the  secretary  of  the 
board  of  education,  who  shall  record  the  same, 
and,  by  order  of  said  board,  shall  issue  cer- 
tificates of  election  to  the  persons  entitled 
thereto  i and  the  results  of  all  other  proposi- 
tions submitted  must  be  reported  to  the 
secretary  of  the  board,  and  by  him  duly 
entered  upon  the  district  records. 

"2.  All  propositions  submitted  at  said  annual 
meeting  may  be  voted  for  upon  one  and  the  same 
ballot,  and  necessary  poll  books  shall  be  made 
out  and  furnished  by  the  secretary  of  the  board j 
provided,  that  In  all  cities  and  towns  having 
a population  exceeding  two  thousand  and  not 
exceeding  one  hundred  thousand  inhabitants,  in 
counties  containing  not  less  than  two  hundred 
thousand  nor  more  than  four  hundred  thousand 
Inhabitants  according  to  the  last  national 
census,  said  elections  may  at  the  option  of 
the  board  be  held  at  the  same  time  and  places 
as  the  election  for  municipal  officers  and  in 
all  cities  and  towns  having  a population  exceed- 
ing two  thousand  and  not  exceeding  one  hundred 
thousand  Inhabitants  in  other  counties,  said 
elections  shall  be  held  at  the  same  time  and 
places  as  the  election  for  municipal  officers, 
and  the  Judges  and  clerks  of  such  municipal 
election  shall  act  as  Judges  and  clerks  of  said 
school  election,  but  the  ballots  for  said  school 
election  shall  be  upon  separate  pieces  of  paper 
and  deposited  in  a separate  ballot  box  kept  for 
that  purpose . " 

The  section  provides  that  the  voters  "shall  vote  by 
ballot  upon  all  questions  provided  by  law  for  submission  at 
the  annual  school  meetings,  * * * All  propositions  submitted 
at  said  annual  meeting  may  be  voted  for  upon  one  and  the 
same  ballot,  * # #.‘*  The  section  further  provides  that  in 
cities  and  towns  having  certain  designated  populations,  the  elec 
tlon  may,  at  the  option  of  the  board,  be  held  at  the  same  time 
and  place  as  the  election  for  municipal  officers  with  the  same 
Judges  and  clerks  for  both  elections.  The  ballots  for  the 
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school  election  shall  be  upon  separate  pieces  of  paper  and 
deposited  in;  separate  ballot  boxes. 

Prom  the  provisions  of  said  sections,  it  is  obvious  that 
the  election  of  directors  of  an  enlarged  school  district  and 
directors  of  a city,  town  or  consolidated  district  shall  be 
by  ballot,  but  neither  section  states  that  the  names  of  the 
candidates  shall  appear  on  a printed  ballot . However,  the 
last  quoted  section  does  state,  that  the  election  shall  be  con- 
ducted in  the  same  manner  as  elections. for  state  and  county 
officers . 

Section  111.400,  RSMo  1949*  requires  all  ballots  cast  in 
elections  for  such  officers  within  the-  state  to  be  printed  and 
distributed  at  public  expense . In  view  of  the  provisions  of 
this  Section,  printed  ballots  shall  be  used  in  the  election  of 
directors  of  an  enlarged  school  district,  but  heitherothls, sec- 
tion nor  any  other  sections  define  the  term  ’’printed  ballot." 
In  this  connection  we  call  attention  to  the  case  of  State 
ex  rel.  Page  et  al.  v.  Vossbrinck  et  at.,  257  S.W.  2d  208. 

This  was  a mandamus  proceeding  brought  for  the  purpose 
of  challenging  certification  of  the  results  of  a special 
election  for  consolidating  two  school  districts  into  an  en- 
larged district.  The  ballots  used  in  the  election  were 
questioned  because  they  had  been  prepared  upon  a duplicating 
machine  from  an  original  typewritten  form,  rather  than  having 
been  prepared  upon  a printing  press.  The  court  held  that 
printed  ballots  were  required  in  elections  of  this  nature 
and  the  ballots  in  question  were  'printed  ballots’1  within 
the  meaning  of  the  statute.  At  l.c.  210,  the  court  said: 

"While  Section  165.680  prescribes  the 
form  of  the  ballots  to  be  used  at  an  elec- 
tion on  a proposed  enlarged  district,  it 
contains  no  direction  whatever  as  to  the 
mechanics  of  their  preparation.  It  does 
provide,  however,  that  such  an  election 
shall  be  conducted  in  the  same  manner  as 
elections  for  state  and  county  officers; 
and  when  we  turn  to  the  statutes  relating 
to  the  conduct  of  election,  we  find  the 
requirement  in  Section  111.400  RSMo  1949* 

V.A.M.S.,  that  'All  ballots  east  in  elec- 
tions for  public  officers  within  this  state 
shall  be  printed. 1 Even  though  it  is  true 
that  Chapter  111  by  its  own  terms  excludes 
its  application  to  school  elections  generally. 

Section  111.010  RSMo  1949,  V.A.M.S.,  its 
application  to  an  election  upon  a proposed 
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enlarged  district  is  specially  authorized  by 
the  reference  in  Section  165.680,  so  that 
for  the  purposes  of  this  case  It  would  seem 
that  relators  are  at  least  correct  in  their 
Insistence  upon  the  necessity  for  printed 
ballots.:  ■> ;■  • . . . 

"But  even  though  it  was  obligatory  that 
printed  ballots  should  have  been  employed, 
it  does  hot  follow  that  the  ballots  pre-  , 
pared  by  the  duplicating  process  failed 
to  satisfy  such  requirement.  It  is  a 
well  known  fact  that  the  word  ’printed' 
has  a variety  of  meanings  depending  upon 
the  connection  in  which  it  is  used.  In 
its  broadest  sense  the  term  ’printed-  is 
used  in  contradistinction  to  Something  pre- 
pared in  script.  Having  due  regard  for  the 
purpose  to  be  served,  we  are  convinced  that 
the  Legislature,  in  laying  down  the  require- 
ment that  ballots  should  be  printed,  was  not 
primarily  concerned  with  the  precise  mechani- 
cal process  by  which  such  result  should  be 
accomplished,  but  rather  with  the  fact  that 
the  letters,  figures,  and  symbols  appearing 
on  the  ballots  should  be  of  the  character 
of  those  that  are  commonly  and  ordinarily 
referred  to  as  print.  In  this  case  there  is 
no  contention  that  the  ballots  in  dispute 
did  not  fully  conform  in  language,  symbols, 
and  arrangement  with  those  which  had  been 
prepared  and  supplied  by  Vossbrinck.  In- 
stead the  only  criticism  is  that  they  had 
been  prepared  upon  a duplicating  machine  from 
an  initial  typewritten  form  rather  than  by 
having  been  run  through  a printing  press 
with  the  impression  made  upon  the  paper  by 
contact  with  inked  type.  !?he  ballots  in 
question  were  'printed'  within  the  meaning 
of  the  statute,  and  there  would  be  no  basis 
in  law  for  directing  that  they  be  rejected 
in  determining  the  results  of  the  election 
at  which  such  ballots  were  cast,1' 

Prom  the  foregoing  it  appears  that  in  all  elections  for 
directors  of  enlarged  districts  held  in  accordance  with  Sections 
165.687,  RSMo  1949,  165.330,  RSMo  Cum,  Supp.  1955  and  111.400, 
RSMo  1949,  printed  ballots  shall  be  used,  but  the  meaning  of 
the  word  ''printed",  as  used  in  Section  111.400,  supra,  does 
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not  require  the  ballots  to  be  prepared  only  upon  a printing 
press.  As  indicated  by  the  court  in  State  v,  Vossbrlnck,  supra, 
the  ballots  may  be  prepaid  by  use  of  some  other  mechanical 
device  than  a printing  press  and  they  will  still  be  printed 
ballots  within  the  meaning  of  Section  111,400,  supra* 

In  answer  to  the  first  part  of  the  fourth  inquiry,  it 
is  our  thought  that  printed  ballots  shall  be  used  in  all 
elections  for  directors  of  enlarged  school  districts  in 
order  to  render  such  elections  valid. 

The  latter  part  of  the  fourth  inquiry,  in  effect,  asks 
if  printed  ballots  shall  be  used  in  the  election  of  members 
of  the  board  of  commissioners  of  a special  road  district,  and 
in  the  event  printed  ballots  are  not  used,  if  the  election 
is  valid. 

The  inquiry  fails  to  indicate  the  kind  of  special  road 
district  or  county  involved,  that  is,  it  fails  to  state  if 
the  inquiry  was  intended  to  refer  to  a special  eight-mile 
road  district  or  a special  benefit  assessment  district  of  a 
nontownship  organisation  county,  as  referred  to  in  Sections 
233.010  to  233.165,  and  233.170  to  233.315,  RSMo  1949,  respec- 
tively, or  if  the  reference  was  to  special  benefit  assessment 
districts  of  township  organization  counties  organized  under  the 
provisions  of  Sections  233.320  to  233.470,  RSMo  1949. 

Inasmuch  as  your  oounty  of  Stone  is  a nontownshlp  organi- 
zation county.  It  is  assumed  that  the  reference  Intended  was 
to  the  election  of  road  commissioners  of  a special  benefit 
assessment  district  of  a nontownship  organization  oounty. 

In  an  opinion  of  this  department  written  for  Honorable 
William  Lee  Dodd,  Prosecuting  Attorney  of  Ripley  County  on 
January  16,  1950,  it  was  concluded  that  the  board  of  commissioners 
of  a special  road  district  organized  under  provisions  of  . 

Article  11,  Chapter  46,  RSMo  1939,  should  determine  the  manner 
of  taking,  ascertaining  and  recording  the  vote  in  an  election 
of  a commissioner. 

Article  11,  Chapter  46,  RSMo  1939,  has  been  retained  in 
its  entirety,  as  Sections  233. 170  to  233.315  of  RSMo  1949, 
dealing  with  special  benefit  assessment  road  districts  in 
non- township  organization  counties.  Section  8712,  RSMo  1939, 
quoted  in  the  opinion,  Is  now  Section  233.180,  RSMo  1949.  A 
copy  of  said  opinion  is  enclosed  as  it  is  believed,  to  fully 
answer  the  latter  part  of  the  fourth  inquiry  regarding  the 
election  of  commissioners  of  a special  road  district. 
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CONCLUSION 

It  is  therefore  the  opinion  of  tills  department  that; 

1*  Whan  a sheriff  serves  a warrant  on  a defendant  In 
a criminal  case  while  traveling  on  other  official  business 
not  connected  with  such  criminal  ease,  and  if  said  warrant 
is  served  more  than  five  miles  from  the  place  where  the 
court  is  held,  and  mileage  is  claimed  under  the  provisions 
of  Section  57.300,  RSMo  1949*  the  sheriff  shall  be  entitled 
to  mileage  at  the  rate  of  ten  cents  for  each  mile  actually 
traveled,  as  provided  by  said  section. 

E«  (a)  The  examination  and  certification  of  fee  bills 
of  criminal  cases,  under  the  provisions  of  Section  550.190, 

RSMo  1949#  is  a discretionary  duty  of  the  circuit  Judge,  He 
is  required  to  certify  to  the  sheriff's  mileage  in  those  cases, 
the  costs  of  which  shall  be  paid  by  the  State  of  Missouri. 

There  is  no  statutory  duty  upon  the  Judge  to  examine  and 
certify  to  the  mileage  of  a sheriff  of  a third  or  fourth 
class  county  in  those  criminal  cases  in  which  the  county 
shall  pay  the  court  costs,  and  the  sheriff's  mileage  is 
exempt  from  payment  under  the  provisions  of  Section  57.410, 

RSMo  1949, 

(b)  The  examination  and  certification  of  fee  bills  of 
criminal  cases  finally  determined  in  magistrate  court,  under 
the  provisions  of  Section  550.190,  RSMo  Gum.  Supp . 1955,  is 
a discretionary  duty  of  the  magistrate  judge.  No  statutory 
duty  is  imposed  upon  the  judge  to  examine  and  certify  to  the 
mileage  of  a sheriff  of  a third  or  fourth  class  county  in  a 
criminal  case  when  the  Costs  shall  be  paid  by  the  county, 
and  the  sheriff's  mileage  is  exempt  from  payment  under  the 
provisions  of  Section  57.410,  RSMo  1949. 

3,  In  the  election  of  directors  of  an  enlarged  school 
district  printed  ballots  shall  be  u3sd,  and  are  necessary 
to  a valid  election.  Sections  165.687,  111.400,  RSMo  1949, 
and  165.330,  RSMo  Cura,  Supp.  1955*  shall  be  followed  in 
holding  such  election. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Paul  N,  Chitwood, 

Yours  very  truly. 


Enclosures 
PNG : db i lc s gm 


John  M,  Dalton 
Attorney  General 


CRIMINAL  COSTS: 
CRIMINAL  LAW: 
COST'S* 

MOTOR* VEHICLES: 


FILED 


The  county  is  liable  for  the’  costs  of  a pro- 
secution for  failure  to  report  a motor-  ve- 
hicle accident  commenced  under  Sec.  303.370  R 
Mo  Cum.  Supp.  1955 # if  the  defendant  is  found 
guilty  and  is  unable  to  pay  the  costs. 


February  28,  1957 


Honorable  Thomas  D.  Graham 
Representative,  Cole  County 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Oraham: 


Reference  is  made  to  your  request  for  an  official  opin- 
ion, which  request  reads  as  follows: 

" Sheriff  Ben  Markway  of  Cole  County  has 
poeed  a problem  to  me  on  which  I hope  you 
will  give  me  an  opinion. 

"The  venue  for  all  of  the  safety  respon- 
sibility claims  lies  in  Cole  County  and 
the  question  is  this.  If  a defendant  is 
found  guilty  and  is  unable  to  pay  the  costs, 
either  for  the  court  or  the  sheriff,  how 
can  the  Sheriff  of  Cole  County  collect  his 
mileage  expense  and  the  costs? 

"I  should  appreciate  an  opinion  on  this  at 
the  first  opportunity,  and  thank  you  very 
much  for  your  kindness." 

You  Inquire  as  to  how  the  Sheriff  of  Cole  County  can 
collect  his  mileage  expenses  and  costs,  in  the  event  a defend- 
ant i3  found  guilty  of  failing  to  file  a report  under  the  pro- 
visions of  Section  303.370  RSMo  Cum.  Supp.  1955#  and  is  unable 
to  pay  the  costs. 

Section  303.370  RSMo  Cum.  Supp.  1955#  makes  the  failure 
to  report  an  accident  punishable  by  a fine  not  In  excess  of  five 
hundred  dollars.  As  previously  pointed  out  in  an  opinion  of  this 
office  to  James  T.  Riley,  Prosecuting  Attorney  of  Cole  County, 
under  date  of  January  21,  1957#  a copy  of  which  is  enclosed  here- 
with, it  is  difficult  to  determine  whether  said  section  constitu- 
tes a "fine",  within  the  meaning  of  Section  550.050  RSMo  19^9,  or 
a misdemeanor.  Likewise,  in  this  opinion  we  do  not  feel  that  a 
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determination  of  the  question  is  necessary,  for  the  reason  that 
in  either  event  the  ultimate  conclusion  would  be  the  same.  Sec- 
tion 550.050,  provides  in  part  as  follows: 

"*  # * if  he  is  convicted,  and  unable  to  pay 
the  costs,  the  county  shall  pay  all  the  costs, 
except  such  as  were  incurred  on  the  part  of 
the  defendant." 

Section  550.030,  relating  to  misdemeanors,  provides  as 
follows: 

"When  the  defendant  is  sentenced  to  imprison- 
ment in  the  county  Jail,  or  to  pay  a fine,  or 
both,  and  is  unable  to  pay  the  costs,  the  county 
in  which  the  indictment  was  found  or  information 
filed  shall  pay  the  costs,  except  such  as  were 
incurred  on  the  part  of  the  defendant." 

Both  of  the  above -noted  statutory  provisions  provide  that  the 
county  shall  be  liable  for  the  costs  (except  costs  incurred  on 
the  part  of  the  defendant),  where  a defendant  is  found  guilty 
and  is  unable  to  pay  the  cost 3. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  county 
is  liable  for  the  costs  of  a prosecution  for  failure  to  report  a 
motor  vehicle  accident  commenced  under  Section  303.370  RSMo  Cum. 
Supp.  1955*  if  the  defendant  is  found  guilty  and  is  unable  to  pay 
the  costs. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Donal  D.  Guffey. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 

DIK^.d 
enc . ( 1 ) 


TAXATION : 


Residential  property  at  127  East  Circle  Drive, 
Jefferson  City,  Missouri,  owned  by  Missouri 
Council  of  Churches,  exempt  from  taxation  un- 
der Article  X,  Section  6,  of  Missouri's  Con- 
stitution of  1545,  and  Section  137  (6)  RSMo 
1949. 


April  29,  1957 


Honorable  Tliomas  D.  Graham 
Member,  Missouri  House  of  Representatives 
512  Central  Trust  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Graham: 

Tliis  opinion  is  in  answer  to  your  request  reading.  In 
part,  a3  follows: 

"I  enclose  herewith  a letter  from  the 
Missouri  Council  of  Churches,  Mr.  A. 

Greig  Ritchie,  Executive  Director, 
which  I believe  is  self-explanatory. 

"I  should  like  to  have  an  opinion  from 
your  office  as  to  whether  or  not  prop- 
erty such  as  that  owned  by  the  Missouri 
Council  of  Churches  and  other  church 
organizations,  and  used  as  a parsonage 
by  the  executive  director  and  other 
ministerial  employees,  is  subject  to 
real  property  taxes  under  the  laws  of 
the  State  of  Missouri;  or,  whether  or 
not  such  property  comes  under  Section 
137.100,  RSMo.  1949,  and  is  exempt." 

Essential  facts  to  be  considered  in  this  opinion  may  be 
briefly  stated,  as  gained  from  your  letter  of  inquiry,  the  com- 
munication of  April  12,  1957  addressed  to  you  by  the  Executive 
Director  of  the  Missouri  Council  of  Churches,  and  from  investi- 
gations made  by  tills  office. 

In  February,  1952  the  Missouri  Council  of  Churches  pur- 
chased a residential  property  to  be  used  a3  a manse  at  127 
East  Circle  Drive,  Jefferson  City,  Missouri.  In  1955  and  I956 
the  property  was  placed  on  the  tax  rolls  of  Cole  County,  and 
efforts  made  to  have  such  tax  abated  on  the  ground  that  the 
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property  is  exempt  from  taxation  have  not  resulted  in  such 
abatement.  The  Missouri  Council  of  Churches  desires  to  sell 
the  property  but  the  taxes  levied  and  unpaid  at  this  date 
have  forestalled  a sale.  At  no  time  since  acquisition  of 
the  property  lias  it  been  held  as  commercial  property,  or  been 
used  a3  income  producing  property  by  the  Missouri  Council  of 
Churches. 

Of  legal  necessity  this  opinion  is  directed  to  the  par- 
ticular facts  mentioned  herein.  In  Midwest  Bible  and  Mission- 
ary Institute  v.  Sestric,  260  S.W.  (2d)  25,  364  Mo.  167,  l.c. 

174,  we  find  the  following: 

"And  it  is  of  course  true  that  each  tax 
exemption  case  is  'pecularily  one  which 
must  be  decided  upon  its  own  facts.’ 

Taxation  is  the  rule.  Exemption  there- 
from is  the  exception.  Claims  for  ex- 
emption are  not  favored  in  the  law." 

The  Missouri  Council  of  Churches  was  incorporated  in  April, 
1947  by  pro  forma  circuit  court  decree  in  St.  Louis  County,  Mis- 
souri. The  following  language  from  Article  II  of  the  original 
Articles  of  Agreement  adopted  by  the  corporation,  and  now  on 
file  in  the  office  of  Missouri's  Secretary  of  State,  reflect  the 
general  purposes  and  powers  of  the  corporation  necessary  for  con- 
sideration in  this  opinion: 

"The  purposes  and  objects  of  this  Associ- 
ation shall  be  to  promote  and  extend  the 
Christian  religion  in  the  State  of  Missouri 
by  providing  an  interdenominational  agency 
for  cooperation  in  Christian  education,  mis- 
sions, comity,  social  relations  and  other 
Christian  activities,  and  to  function  as  the 
accredited  agency  of  the  International  Coun- 
cil of  Religious  Education;  * * * The  Associ- 
ation shall  have  power  to  acquire  and  hold 
property  of  every  kind,  * * 

Purposes  and  powers  of  the  corporation,  as  briefly  recited  above, 
disclose  the  special  character  of  the  corporation,  and  the  decree 
of  Incorporation  found  that  the  objects  and  purposes  set  out  in 
the  original  Articles  of  Agreement  brought  the  incorporators 
within  the  framework  of  Chapter  33,  Article  10,  R.S.Mo.  1939 
(Chapter  352  RSMo  1949)  particularly  applicable  to  incorporation 
of  benevolent,  religious  and  educational  associations. 
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Article  10,  Section  6 of  the  Constitution  of  Missouri 
provides: 


"Exemptions  from  taxation.— All  property, 
real  and  personal,  of  the  3tate,  counties 
and  other  political  subdivisions,  and 
non-profit  cemeteries,  shall  be  exempt 
from  taxation ; and  all  property,  real  and 
personal,  not  held  for  private  or  corpor- 
ate profit  and  used  exclusively  for  re- 
ligious worship,  for  schools  and  colleges, 
for  purposes  purely  ciiari table,  or  for 
agricultural  and  horticultural  societies 
may  be  exempted  from  taxation  by  general 
law.  All  laws  exempting  from  taxation 
property  other  than  the  property  enumer- 
ated in  this  article,  shall  be  void." 

Section  137.100  RSMo  1949  provides,  in  part: 

"The  following  subjects  shall  be  exempt 
from  taxation  for  state,  county  or  local 
purposes : 


"(6)  All  property,  real  and  personal  actu- 
ally and  regularly  used  exclusively  for 
religious  worship,  for  schools  and  colleges, 
or  for  purposes  purely  charitable,  and  not 
held  for  private  or  corporate  profit  3hall 
be  exempted  from  taxation  for  state,  city, 
county,  school,  and  local  purposes;  pro- 
vided, however,  that  the  exemption  herein 
granted  shall  not  include  real  property 
not  actually  used  or  occupied  for  the  pur- 
pose of  the  organization  but  held  or  u3ed 
a3  investment  even  though  the  income  or 
rentals  received  therefrom  be  used  wholly 
for  religious,  educational  or  charitable 
purposes . " 

The  above  quoted  constitutional  and  statutory  provisions 
were  reviewed  by  the  Missouri  Supreme  Court  as  late  as  July  11, 
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1955  In  the  case  of  St.  Louis  Gospel  Center  v.  Prose , 28o 
S.W.  (2d)  827.  In  such  case  the  Court  denied  the  exemption 
from  taxation  because  the  property  Involved  was  occupied  by 
a tenant.  Miss  Hobbs.  In  ruling  the  question  the  Court 
spoke  as  follows  at  280  S.W.  (2d)  827,  l.c.  830 : 

:,The  relation  which  plaintiff  and  Miss 
Hobbs  bore  to  each  other  was  that  of 
landlord  and  tenant,  and  the  small  apart- 
ment occupied  by  her  to  the  extent  of  Its 
area  or  space,  during  her  tenure.  Inter- 
fered with  and  interrupted  the  exclusive 
use  of  the  property  for  religious,  charTt- 
able  and  educational  purposes.  Her  occu- 
pation as  a mere  tenant  In  no  way  furthered, 
fulfilled  rounded  out  or  dovetailed  into 
the  purposes  of  plaintiff  or  of  Midwest  as 
religious,  charitable  or  educational  or- 
ganizations. The  rooms  occupied  by  her 
as  a tenant  were  availed  of  by  plaintiff  as 
a source  of  income,  or  profit.  Actually 
and  legally  the  relationship  was  purely  a 
commercial  one.  Because  of  the  nature  of 
her  use  and  occupancy,  it  could  not  be 
reasonably  said  the  building  was  used  ex- 
clusively for  religious,  charitable  or 
educational  purposes,  and  so  the  property 
did  not  come  within  the  purview  of  the  tax- 
exempting  constitutional  and  statutory  pro- 
visions, construing  them  from  a strict 
though  reasonable  standpoint." 

It  Is  the  view  of  this  office  that  the  converse  of  the  rule 
stated  and  applied  In  the  case  of  St.  Loui3  Gospel  Center  v. 
Prose,  cited  supra,  should  be  applied  to  the  facts  being  con- 
sidered in  this  opinion  touching  the  residence  property  at  127 
Eas.1  Circle  Drive,  Jefferson  City,  Missouri  owned  by  the  Mis- 
souri Council  of  Churches.  It  must  be  reasonably  concluded  that 
the  ownership,  use  and  occupancy  of  the  property  for  non-commer- 
cial use  "furthered,  fulfilled,  rounded  out  or  dovetailed  into 
the  purposes'*  of  the  Missouri  Council  of  Churches  as  such  lang- 
uage was  used  in  the  decision  cited  above,  and  such  property  is 
exempt  from  taxation  under  the  constitutional  and  statutory  pro- 
visions considered. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  residential 
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property  at  127  East  Circle  Drive,  Jefferson  City,  Missouri 
owned  by  the  Missouri  Council  of  Churches,  and  not  used  for 
commercial  purposes,  is  exempt  from  taxation  under  Article 
X,  Section  6,  of  Missouri's  Constitution  of  1945,  and  Sec- 
tion 137  (6)  RSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JLO'M:hN 


John  M.  Dalton 
Attorney  General 


"CONVICTED"  DEFINED:  The  word  "convicted"  as  I’sed  in  numbered  para- 

LIQUOR  LAW:  graph  2 of  Section  312.510,  RSMo  1949,  includes 

within  its  meaning  a plea  of  guilty,  as  does  a 
trial  before  the  court  which  results  in  a finding 
of  guilt. 


June  17,  1957 


Honorable  Peter  J.  Qrewach 
Prosecuting  Attorney 
Lincoln  County 
Troy,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

"Subparagraph  2 of  Section  312.510  of  the 
Revised  Statutes  calls  for  a revocation  of 
a license  upon  conviction  of  any  offenses 
outlined  in  the  Chapter.  Subparagraph  3 of 
the  same  section  sets  forth  the  procedure 
to  be  followed  if  by  final  Judgment  the  per- 
mittee is  acquitted  of  the  charge. 

"It  appears  to  me  that  it  was  the  Intent  of 
the  legislature  that  the  word  conviction  used 
in  Paragraph  2 should  be  construed  as  a find- 
ing of  guilt  by  the  jury. 

"Will  you  please  furnish  your  opinion  of  the 
meaning  of  this  terminology." 

The  single  point  which  is  raised  in  your  above  request,  as 
we  view  it,  is  whether  the  word  "convicted"  as  used  in  paragraph 
2 of  Section  312.510  of  the  Revised  Statutes  of  Missouri,  1949, 
means  conviction  by  a Jury  only  or  whether  it  also  embraces  a 
plea  of  guilty,  and  a judgment  of  conviction  by  the  court  follow 
ing  such  plea. 

In  this  regard  we  direct  your  attention  to  the  case  of 
Wilson  v.  Burke,  202  S.W.  2d  876.  At  l.c.  878  of  its  opinion, 
the  Missouri  Supreme  Court  stated: 

The  contentions  made  by  respondent  and  the 
discussion  in  the  brief  and  in  the  cases  cited 
by  respondent  respecting  the  historicity  and 
limitations  of  the  nolo  contendere  plea  are 
interesting.  But  they  cannot  avail  respondent 
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here.  The  statute.  Section  4906,  stands 
between  respondent  and  the  license  for  which 
he  applied.  The  legislature  has  the  right  to 
determine  what  may  deprive  an  applicant  of 
the  right  to  receive  a license  to  sell  liquor. 
Such  right  is  one  of  the  prerogatives  of  the 
legislative  branch  of  the  government.  The 
legislature  has  the  right  to  Ignore  the  manner 
in  whichthe  conviction  was  reached,  whether  up- 
on trial,  upon  plea  of  guilty  or  plea  of  nolo 
contendere.  Upon  this  very  point  this  Court 
has  heretofore  ruled  in  Nelbling  v.  Terry,  352 
Mo.  396,  177  S.W.  2d  502,  503,  152  A.L.R.  249, 
wherein,  in  a disbarment  action  against  Terry, 
it  was  contended  that  because  Terry  had  pleaded 
nolo  contendere  to  a charge  of  using  the  mails 
to  defraud  that  the  judgment  of  conviction  upon 
such  plea  could  not  be  used  as  the  basis  of  dis- 
barment action  there  upon  appeal.  In  that  case 
the  statute,  R.S.Mo.  1939,  Sec.  13333,  Mo.R.S.A., 
stated  that  'a  conviction  for  any  criminal  of- 
fense involving  moral  turpitude1  authorized  dLs- 
barment.  The  decision  of  the  question  before 
us  in  that  case  turned  on  the  effect  of  a nolo 
contendere  plea  upon  which  the  judgment  of  con- 
viction was  there  based.  In  ruling  that  ‘Terry's 
conviction  on  his  plea  of  nolo  contendere  1 was 
'sufficient  to  authorize  his  disbarment  under 
our  statute',  we  discussed  the  meaning  of  the 
word  'convicted*  as  used  in  a disability  statute, 
and  said,  in  part  (352  Mo.  loc.  cit.  39o,  177 
S.W.  2d  loc.  cit.  504,  152  A.L.R.  249):  'By 
statute,  in  certain  instances,  a judgment  of 
conviction  has  been  given  force  because  of  the 
fact  of  its  rendition.  In  such  Instances  the 
judgment  of  conviction  is  made  a basis  for  en- 
forcing a statutory  disability.  Such  statutes 
in  no  wise  authorize  the  use  of  a conviction 
as  an  adnlssion  to  be  used  to  establish  li- 
ability in  a civil  suit.  Nor  do  the  statutes 
make  any  distinction  in  convictions  according 
to  the  nature  of  the  plea  resulting  in  suoh 
convictions.  Nor  is  there  any  logical  reason 
for  a distinction.  For  statutory  purposes  a 
conviction  on  a plea  of  not  guilty  carries  the 
same  force  as  one  entered  on  a plea  of  guilty . ' 

We  squarely  ruled  in  Terry's  case,  as  we  do 
here,  that  the  statute,  being  a disability 
statute,  and  falling  to  note  any  distinction 
or  exceptions  in  Jud®nents  of  conviction  'ac- 
cording to  the  nature  of  the  plea  resulting  in 
such  convictions ' that  we  are  without  any  au- 
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thority  to  write  any  exception  whatever  Into 
the  statute.  Such  la  a legislative  function. 

The  legislature  wrote  the  statute.  Our  func- 
tion la  limited  to  its  Interpretation.  We  can 
write  neither  the  statute  nor  our  philosophy 
with  respect  to  how  we  may  believe  the  legis- 
lature should  have  written  the  statute.  State 
v.  Kennedy,  343  Mo.  786,  794,  123  S.W.  2d  118. 

• « e,” 

In  the  case  of  Meyer  v.  Missouri  Real  Estate  Commission, 

183  S.W.  2d  342 , at  l.c.  343*  the  Kansas  City  Court  of  Appeals 
stated: 

"We  are  of  the  opinion  that  the  word  'convic- 
tion', as  used  In  the  Missouri  Real  Estate  Com- 
mission Act,  should  be  taken  in  its  most  com- 
prehensive sense,  that  is,  to  include  the  Judg- 
ment of  the  court  upon  a verdict  or  confession 
of  guilt.  * * 

An  almost  unlimited  number  of  other  cases  of  the  same  import 
as  the  two  Missouri  oases  discussed  above,  from  foreign  jurisdic- 
tions, could  be  adduced  in  support  of  the  Missouri  law  stated 
above.  We  note  the  following:  State  v.  Staples,  124  Atl.  2d. 
187;  Huff  v.  Anderson,  90  S.E.  2d  329;  State  v.  Compton,  100  Atl. 
2d  304;  Bubar  v.  Dlzdar,  60  N.W.  2d  77;  People  v.  Dali,  140  Pao. 
2d  828.  We  will  further  state  that  trial  before  the  court,  re- 
sulting in  a finding  of  guilt.  Is  also  a conviction  within 
the  meaning  of  Section  312.310, 

CONCLUSION 


It  Is  the  opinion  of  this  department  that  the  word  con- 
vlcted"  as  used  In  numbered  paragraph  2 of  Section  312. 510,  RSMo 
1949#  Includes  within  Its  meaning  a plea  of  guilty,  as  does  a 
trial  before  the  court  which  results  in  a finding  of  guilt. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Hugh  P.  Williamson. 

Yours  very  truly. 


HFW/lc/bi 


John  M.  Dalton 
Attorney  Oeneral 


MOTOR  VEHICLES: 
OPERATOR *S  AND 
CHAUFFEURS  LICENSES: 
CRIMINAL  LAW: 


Subsection  4 of  Section  302.010  is 
constitutional.  Driver’s  license 
may  be  suspended  for  convictions 
in  proper  court  while  convictions 
may  be  on  appeal. 


October  21, 


Honorable  Leslie  R.  Groves 
State  Representative 
521  Sunset  Drive 
Macon,  Missouri 


Dear  Mr.  Groves: 


This  is  in  response  to  your  request  for  an  opinion 
dated  September  11,  1957,  which  reads  in  part  as  fol- 
lows: 

"I  hereby  request  an  opinion  from  you 
as  to  whether  or  not  Section  302.010(4) 
is  constitutional.  I would  also  like 
to  know  whether  or  not  that  statute  is 
rendered  ineffective  by  its  apparent 
inconsistency  in  that  it  defines  ‘con- 
viction* as  any  conviction  ‘whether 
appealed  or  not*  but  then  goes  on  to 
say  that  if  the  conviction  is  appealed 
and  reversed  or  set  aside  it  shall  not 
be  considered  a ‘conviction*.  " 

In  accordance  with  Section  302.010,  enacted  by  the 
68th  General  Assembly  in  1955,  L.  1955,  p«  621,  the  pres- 
ent definition  of  "conviction**  in  the  Missouri  Driver* s 
License  Law  is  as  follows: 

"(A)  ‘flonviction* , any  conviction 
whither  appealed  or  not,  except  that 
if  any  conviction  is  appealed  and 
reversed  or  set  aside  on  appeal  it 
shall  not  be  considered  a ‘conviction* 
under  this  chapter;  also  a forfeiture 
of  bail  or  collateral  deposited  to 
secure  a defendant’s  appearance  in 
court,  which  forfeiture  has  not  been  va- 
cated, 3hall  be  equivalent  to  a convic- 
tion;" 

Upon  first  consideration  there  may  be  a serious 
question  arise  in  regard  to  the  constitutionality  of  such 
a definition.  This  is  so  since  it  has  been  pointed  out 
that  this  definition  is  the  basis  for  the  revocation  of  a 
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driver’s  license  under  the  provisions  of  Section  302.271, 
Cum.  Supp.  1955*  That  section  providing  for  revocation 
for  conviction  upon  three  charges  of  careless  or  reckless 
driving  committed  within  a period  of  two  years.  In  order 
to  better  understand  the  situation  herein,  it  is  thought 
best  to  inquire  first  as  to  whether  a driver* s license 
under  the  law  is  such  a property  right  that  it  is  to  be 
protected  by  the  due  process  of  law  provisions  of  the 
IIi8souri  Constitution  of  1945*  That  a license  to  oper- 
ate a motor  vehicle  upon  the  state  highways  is  a privi- 
lege and  not  a property  right  or  a personal  right,  has 
been  decided  by  the  majority  of  the  appellate  courts  of 
the  country.  It  is  thought  that  the  Missouri  Law  is  as 
stated  in  the  case  of  Sch waller  v.  May,  234  Mo.  App.  185, 
115  S.W.  2d  207  at  l.c.  209.  In  that  case,  in  regard  to 
such  license,  it  wa3  stated  by  the  St.  Louis  Court  of 
appeals  as  follows: 

"To  the  contrary,  it  amounted  to  no 
more  than  a personal  privilege  ex- 
tended to  him  to  be  exercised  sub- 
ject to  tho  restrictions  placed  upon 
its  use  by  the  sovereign  power  of 
its  creation,  which  means  that  he 
took  it  subject  to  the  right  of  sus- 
pension or  revocation  on  such  condi- 
tions as  the  ordinance  imposes." 

In  th8  case  of  State  v.  Guerringer,  178  S.W.  65,  265 
Mo.  408,  at  l.c.  (S.W.)  67,  it  was  said  by  the  Missouri 
Supreme  Cour’;  as  follows: 

"Moreover,  the  Constitution  guaran- 
tees to  defendant  that  he  shall  not 
be  deprived  of  his  property,  or  his 
liberty,  or  his  life  without  due 
process  of  law.  Section  30,  art. 2, 

Const.  Mo.  1875.  If  he  had  no  op- 
portunity to  file  a motion  for  a 
new  trial,  as  we  must  concede  he 
did  not  have,  but  notwithstanding 
this  his  life  be  taken,  it  will 
have  been  taken  without  due  process 
of  law;  for,  while  the  right  of  ap- 
peal is  not  essential  to  due  process 
of  law  (Reetz  v.  Michigan,  188  U.S. 
loc . cit.  508,  23  Sup.  Ct.  390,  47 
L.  Ed.  563),  yet,  if  an  appeal  be 
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allowed  to  some  persons,  and  not  to 
all  persons  similarly  situated,  such 
deprivation  of  the  right  to  an  appeal 
is  equivalent  to  the  denial  of  due 
process  of  law,  for  due  process  of 
law  and  the  equal  protection  of  the 
laws  are  secured  only  * if  the  laws 
operate  on  all  alike,  and  do  not  sub- 
ject the  individual  to  an  arbitrary 
exercise  of  the  powers  of  government* 

(Duncan  v.  Missouri,  152  U.S.  loc.cit. 

362,  14  Sup.  Ct.  572,  3$  L.Ed.  465)." 

A more  recent  decision  on  this  point  is  contained  in 
the  case  of  Ex  parte  Carey,  267  S.W.  at  l.c.  607  as  fol- 
lows: 


"In  Missouri  there  is  no  constitu- 
tional right  to  bail  after  convic- 
tion; the  provision  guaranteeing 
bail,  except  in  capital  cases,  re- 
lates to  persons  who  are  accused, 
before  trial  and  conviction.  Ex 
parte  Heath,  227  Mo.  393,  126  S.W. 

1031.  Nor  is  there  any  constitu- 
tional right  of  appeal  in  this  state. 

Such  right  is  enjoyed  solely  by  stat- 
ute, and  the  privileges  and  immunities 
ancillary  thereto,  including  stay  of 
execution  and  bail  pending  the  appeal, 
are  likewise  of  statutory  creation, 
and  consequently  limited  to  the  number 
and  kind  given  by  statute.  Ex  parte 
Heath,  supra;  State  v.  Leonard,  250 
Mo.  406,  157  S.W.  305." 

It  is  believed  from  the  citations  above  that  it  must 
be  concluded  that  the  right  of  appeal  is  not  essential  to 
due  process  of  law;  that  there  is  no  right  of  appeal  un- 
less it  is  provided  for  by  statute.  It  is  believed  it 
must  be  considered,  therefore,  that  the  legislature  can 
provide  for  the  revocation  of  a driver’s  license  for  a 
conviction  by  a proper  trial  court  while  that  conviction 
is  on  appeal  to  a higher  court. 

It  is  not  thought  that  the  exception  as  to  the  de- 
privation of  the  right  to  an  appeal  being  discriminatory 
so  as  to  be  construed  as  a denial  as  a due  process  of  law. 
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as  pointed  out  in  the  Guerringer  case,  above,  could  be 
raised  here.  The  law  treats  all  of  those  similarly 
situated  in  a like  manner  in  regard  to  the  revocation 
of  drivers*  licenses.  It  is  believed  that  conviction  in 
the  first  instance  by  a duly  constituted,  lawful  court 
satisfies  the  constitutional  guaranty  of  due  process  of 
law.  Further  procedure  thereafter  in  a criminal  cause 
must  be  in  accordance  with  statute  law.  When  the  legis- 
lature has  enacted  a law  defining  the  conditions  under 
which  persons  will  be  prohibited  licenses  to  use  the 
state  highways,  it  is  thought  that  the  two  main  tests  of 
the  constitutionality  of  that  law  are  those  of  uniformity 
and  of  reasonableness.  The  reason  for  the  new  definition 
appears  to  be  that  where  three  convictions  of  careless  or 
reckless  driving  within  the  prescribed  period  of  time  by 
trial  courts  are  had,  it  is  deemed  evidence  enough  of  the 
driving  habits  of  an  operator  so  convicted  to  cause  the 
revocation  of  his  driver’s  license.  Since  time  for  an 
appeal  of  the  third,  second  or  even  the  first  conviction 
during  the  term  could  carry  far  beyond  the  allotted  two- 
year  period,  it  may  well  have  been  the  legislative  intent 
that  this  law  unquestionably  enacted  in  the  furtherance 
of  public  safety  was  not  to  be  nullified  by  even  the 
usual  necessary  delay  caused  by  the  taking  of  an  appeal. 
Since  the  reasonableness  of  purposes  can  no  doubt  be  ably 
substantiated  by  the  state,  the  law  must  be  said  to  pass 
that  test. 

This  law  may  be  also  said  to  add  attributes  of  uni- 
formity rather  than  to  detract  therefrom.  "Convict ion" 
originally  meant  the  absolutely  final  conviction  of  the 
highest  court  that  could,  under  the  law,  be  reached  by 
appeal  and  again  meant  a finding  from  which  no  appeal  wa3 
taken  and  the  time  for  appeal  had  lapsed.  Such  a condi- 
tion meant  the  almost  immediate  revocation  of  some  licenses 
and  then  caused  escape  from  the  effect  of  the  law  of  others 
by  reason  of  an  appeal  carrying  the  time  of  a conviction 
beyond  the  requisite  two-year  period.  No  cases  seem  to 
have  been  decided  by  other  jurisdictions  in  regard  to  the 
fact  that  a conviction  in  the  court  of  first  instance  may 
cause  a revocation.  It  is  indicative  of  the  general  law 
that  in  a great  many  states  conviction  is  merely  required 
to  support  driver’s  license  revocation  rather  than  final 
conviction.  There  is  some  authority  to  the  effect  that 
the  word  "conviction"  alludes  to  the  result  obtained  in 
a trial  by  the  court  of  first  instance. 

In  the  case  of  Ritter  v.  The  Democratic  Press  Company, 
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63  Mo.  453,  where  the  circuit  court  had  disqualified  a 
person  offered  as  a witness  on  the  ground  that  he  had 
been  convicted,  while  the  conviction  was  on  appeal,  the 
court  stated  at  l.e.  461: 

"*  * * The  only  question  is  whether 
Saunders,  sentenced  as  he  had  been 
to  the  penitentiary,  though  he  had 
appealed  to  this  court,  where  the 
judgment  was  reversed,  was  at  the 
time  he  was  offered  as  a witness,  a 
competent  one.  We  think  the  circuit 
court  properly  excluded  him.  He  was 
convicted  of  a crime  which  disquali- 
fied him  as  a witness,  and  the  sub- 
sequent reversal  of  that  judgment 
by  this  court,  could  not  be  antici- 
pated by  the  circuit  court." 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
Section  302.010,  subsection  4,  is  constitutional. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  James  W.  Faria. 


Very  truly  yours, 


JVFldbtlc 


John  M. Dal ton 
Attorney  General 


Dept,  of  Corrections: 


Amounts  paid  from  penitentiary  personal 
service  appropriations  may  be  credited 
against  the  amount  owed  by  penitentiary 
for  purchases  from  penitentiary  farms . 


May  14,  1957 


Mr.  C R.  Hardy 
Auditor 

Department  of  Corrections 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  office, 
which  request  reads  as  follows: 

"Under  Section  4l  of  House  Bill  No.  377  of 
the  Sixty -eighth  General  Assembly  there 
was  created  a Division  of  Prison  Farms, 
which,  according  to  the  Bill,  should  be 
operated  under  the  established  Working 
Capital  Revolving  Fund  with  such  restric- 
tions as  were  provided  for  Prison  In- 
dustries under  the  same  fund. 

"House  Bill  No,  377  was  signed  and  became 
a law  July  14,  1955,  and  cash  balances 
were  transferred  as  required. 

"Since  no  appropriations  had  been  made 
under  which  the  Working  Capital  Revolving 
Fund  could  operate,  an  opinion  was  re- 
quested of  the  Attorney  General  as  to  how 
operations  might  be  carried  on.  The  opinion 
was  favorable  to  operations  under  the 
Penitentiary  Revolving  Fund  appropriation, 
which  was  made  prior  to  the  enactment  of 
House  Bill  No.  377. 

"All  classified  expenditures  have  been 
paid  for  the  factories  and  farms  from 
appropriations  made  for  the  Revolving  Fund, 
with  the  exceptions  of  a number  of  Farms 
Foremen,  General  Farmers,  and  Dairymen. 
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"The  original  appropriation  for  the  Revolving 
Fund  Personal  Service,  which  was  requested 
for  the  1955-57  budget,  covered  only  employees 
for  the  Industries  factories  and  was  not  suf- 
ficient for  payment  of  the  Farms'  employees, 
thus  making  it  necessary  to  pay  Farms  and 
Dairy  employees  from  the  Penitentiary  Personal 
Service  appropriation. 

"All  sales  made  to  the  Penitentiary  by  the 
Division  of  Farms  are  carried  on  the  Working 
Capital  Revolving  Fund  receivables  account  and 
paid  by  cash  from  the  Penitentiary  Revenue, 

Operations . 

"Since  it  is  evident  that  the  actual  cost  of 
production  on  the  farms  is  not  fully  shown, 
due  to  the  fact  that  the  Farms'  employees  have 
not  been  paid  from  the  Working  Capital  Revolving 
Fund,  an  opinion  is  respectfully  requested  as 
follows : 

"Would  the  Accounting  Department  of  the  Peniten- 
tiary be  permitted  to  charge  against  the  opera- 
tions of  the  various  farms  and  dairies  such 
amounts  as  have  been  paid  for  each  farm  and 
dairy  by  the  Penitentiary  from  the  Penitentiary 
Personal  Service  account,  and  credit  the  re- 
ceivables account  held  by  the  Working  Capital 
Revolving  Fund  as  due  from  the  Penitentiary, 
thus  reducing  the  amount  of  payments  to  be  made 
to  the  Working  Capital  Revolving  Fund?" 

Section  216.191,  RSMo,  1955  Supp.,  which  established  the 
Working  Capital  Revolving  Fund  for  the  Department  of  Corrections, 
provides,  in  part,  as  follows: 

"1 . The  gross  or  total  receipts  and  income 
of  all  industrial  and  farm  operations  of 
the  institutions  within  the  department  of 
corrections  shall  be  paid  into  the  state 
treasury  and  credited  to  the  'Working  Capital 
Revolving  Fund',  which  is  hereby  created. 

"2.  The  working  capital  revolving  fund  shall 
be  used  only  for  the  establishment,  maintenance, 
rehabilitation,  expansion  and  operation  of  the 
prison  industrial  and  farm  programs  and  may  be 
expended  for: 
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(1)  The  purchase  of  raw  materials  to  be 
manufactured,  processed  or  grown,  including 
seed,  fertilizer,  farm  animals  and  other 
necessary  adjuncts  to  successful  farm  opera- 
tion; 

(2)  The  purchase,  repair  and  replacement 
of  machinery  and  equipment; 

(3)  The  erection  of  new  buildings  and  the 
repair  and  improvements  of  buildings  used  in 
such  industrial  or  farm  operations; 

(4)  The  payment  of  inmate  labor  as  pro- 
vided In  section  216.340;  and 

(3)  All  other  necessary  expenses  and 
costs  Included  in  the  manufacturing,  growing, 
processing,  handling  and  marketing  of  articles 
produced  and  in  the  operation  and  administra- 
tion of  the  industrial  and  farm  programs  of 
the  division. 

"3.  The  divisions  of  prison  industries  and 
prison  farms  shall,  on  or  before  the  fif- 
teenth day  of  each  month,  make  and  enter  in 
proper  account  books  for  each  Industry  or 
farm  operation  a full  and  accurate  account 
of  all  moneys  received  and  expended  during 
the  preceding  month,  on  what  account  re- 
ceived or  expended,  and  shall  keep  proper 
vouchers  therefor,  and  shall  prepare  state- 
ments for  the  director  of  the  department 
of  corrections  of  each  Industry  and  farm 
operation  conducted  by  the  division  which 
shall  accurately  reflect  the  financial 
condition  and  show  the  profit  or  loss  of 
each  industry  and  farm  operation  for  the 
preceding  month.  At  the  end  of  each  fiscal 
year,  the  divisions  shall  prepare  statements, 
and  submit  them  to  the  director  cf  the  de- 
partment, of  the  financial  condition  of  each 
Industry  and  farm  operation  showing  the 
capital  assets,  current  assets  including 
Inventory  of  raw  materials,  supplies  and 
finished  and  unfinished  products,  the  amount 
of  sales  of  articles  manufactured,  processed 
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or  grown,  the  liabilities,  including  the 
amount  of  depreciation  charged  off,  and  the 
operating  costs,  including  the  amount  actually 
paid  for  inmate  labor  and  the  profit  or  loss 
accrued  to  each  operation.  Any  profit  or  sur- 
plus earned  shall  remain  in  the  working  capital 
revolving  fund  and  shall  be  paid  out  only  as 
provided  by  law.  Such  information  shall  be  for 
the  use  of  the  director  and  for  inclusion  in 
his  report  to  the  governor  and  general  assembly 
as  provided  in  section  216.030." 

The  above  statutory  provision  clearly  Indicates  an  Intention 
on  the  part  of  the  General  Assembly  to  make  the  farm  and  indus- 
trial operations  at  the  state  penal  Institutions  self-sustaining 
operations,  with  the  payment  of  all  expenses  of  such  operations 
from  the  proceeds  thereof.  This  appears  particularly  from  the 
fifth  subparagraph  of  Subsection  2,  above  quoted,  wherein  the 
Legislature  provided  for  the  payment  of  administration  of  the 
industrial  and  farm  programs  of  the  division  from  the  Working 
Capital  Revolving  Fund.  This  also  appears  in  the  third  sub- 
section, in  which  the  Legislature  has  required  that  the  accounts 
be  kept  in  order  to  "accurately  reflect  the  financial  condition 
and  show  the  profit  or  loss  of  each  industry  and  farm  operation." 
Obviously,  if  a portion  of  the  cost  of  the  farm  operation  is 
being  paid  other  than  from  the  Working  Capital  Revolving  Fund, 
as  is  presently  the  situation,  there  is  no  true  reflection  of 
the  profit  and  loss  from  the  operation  of  the  farms. 

The  proposed  accounting  procedure,  referred  to  in  your 
opinion  request,  would  result  in  the  Working  Capital  Revolving 
Pund's  being  eventually  charged  with  the  expenditures  presently 
made  from  the  personal  service  appropriations  for  the  State 
Penitentiary  and  would,  in  turn,  bring  about  a true  picture  of 
the  profit  or  loss  from  the  operation  of  the  farms,  a situation 
which  does  not  presently  exist. 

Therefore,  it  appears  to  us  that  the  proposed  accounting 
procedures  would  be  wholly  in  accord  with  the  object  of  the 
Legislature  in  establishing  the  Working  Capital  Revolving  Fund 
and  would  more  accurately  reflect  the  true  picture  of  the  opera- 
tion of  the  farms.  We  find  nothing  in  the  law  which  prohibits 
the  procedure  which  you  propose,  and  therefore  we  are  of  the 
opinion  that  the  charges  to  which  you  have  referred  would  be 
authorised . 
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CONCLUSION 


Therefor*.,  it  Is  the  opinion  of  this  office  that  the 
Accounting  Department  of  the  Missouri  State  Penitentiary  may 
charge  against  the  operations  of  the  various  farms  and  dairies 
such  amounts  as  have  been  paid  for  each  farm  and  dairy  by  the 
penitentiary  from  the  penitentiary's  personal  service  account 
and  credit  the  receivables  account  held  by  the  Working  Capital 
Revolving  Fund  as  due  from  the  penitentiary,  thereby  reducing 
the  balance  owed  by  the  penitentiary  for  purchases  from  prison 
farms  and  dairies. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Robert  R.  Welbom. 


Yours  very  truly. 


RRWtml 


JOHN  M.  DALTON 
Attorney  General 


BOARDIHG  HOMES  FOR  CHILDREN:  The  home  for  children,  known  as  the  Con- 
vent of  the  Good  Shepherd,  located  at 
SENATE  BILL  NO.  41 : 3801  Gravols  Avenue,  St.  Louis,  Missouri, 

is  not  subject  to  the  provisions  of  Senate 
Bill  No.  4l,  enacted  by  the  69th  General 
Assembly  of  Missouri. 


July  29,  1957 


H.  M.  Hardwicke,  M.  D. 

Acting  Director 
Division  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

"Would  your  office  be  good  enough  to  ren- 
der us  an  opinion  as  to  whether  'Boarding 
homes  for  ahildren*  as  characterized  by  the 
Convent  of  the  Good  Shepherd  located  in  St. 
Louis,  Missouri,  are  subject  to  the  provi- 
sions of  Senate  Bill  No.  41  as  enacted  into 
law.  The  reason  that  institutions  of  this 
type  present  & problem  is  that  they  do  not 
render  nursing  care  nor  offer  medical  at- 
tention to  their  resident  children.  In  point 
of  fact,  it  is  our  understanding  that  they  of- 
fer only  re-education  of  the  child,  in  addi- 
tion to  food,  shelter  and  laundry. 

"We  have  assumed  that  homes  offering  nursing 
and  medical  care  to  retarded  convalescent  or 
chronically  ill  children  do  come  under  the 
intent  of  the  nursing  home  licensing  law.  On 
a basis  of  this  understanding  we  are  requir- 
ing such  homes  to  meet  all  provisions  of  the 
law. " 


Senate  Bill  No.  41,  enacted  by  the  69th  General  Assembly 
and  signed  by  the  Governor,  repealed  and  re-enacted  an  act  found 
in  Laws  of  Missouri  1955*  page  698,  which  in  turn  repealed  Sec- 
tions I98.OIO  through  198.070,  RSNo  1949*  These  sections,  found 
in  the  Revised  Statutes  of  Missouri,  1949*  were  enacted  in  1941 
and  are  to  be  found  in  Laws  of  1941,  page  368.  The  title  of 
this  original  Bill  read: 

"AN  ACT  to  provide  for  the  licensing  of  conva- 
lescent, nursing,  shelter  or  boarding  homes  for 
aged,  chronically  ill  or  incurable  persons,  and 
for  the  terras  and  fees  of  such  licenses  and  the 
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revocation  thereof;  requiring  written  applica- 
tion for  such  license;  providing  for  inspection 
of  the  licensed  premises;  authorizing  the  State 
Board  of  Health  to  prescribe  general  rules  and 
regulations  and  providing  penalty  for  the  viola- 
tion thereof." 

We  believe  that  the  title  to  the  original  Bill,  quoted  above, 
remains  the  title  to  the  current  Bill,  Senate  Bill  No.  4l.  The 
title  to  the  original  Bill  was  limited  to  nursing  homes  for  the 
aged,  chronically  ill  or  ineurable  persons.  We  believe  that  such 
limitation  would  be  applicable  to  the  present  Bill. 

In  this  regard,  we  dlreot  attention  to  Section  23  of  Article 
III  of  the  Constitution  of  Missouri,  which  reads: 

"No  bill  shall  contain  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  title,  except 
bills  enacted  under  the  third  exception  in  section 
37  of  this  article  and  general  appropriation  bills, 
whloh  may  embrace  the  various  subjects  and  accounts 
for  which  moneys  are  appropriated." 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  home  for  Chil- 
dren known  as  the  Convent  of  the  Good  Shepherd,  located  at  3801 
Ora vole  Avenue,  St.  Louis,  Missouri,  is  not  subjeot  to  the  pro- 
visions of  Senate  Bill  No.  41,  enacted  by  the  69th  General  As- 
sembly of  Missouri. 

The  foregoing  opinion,  whloh  is  hereby  approved,  was  pre- 
pared by  Assistant  Attorney  General  High  P.  Williamson. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 

By 


HPW/bi 


Robert  R.  welbom 
Assistant  Attorney  General 


SIGNING  DEATH  CERTIFICATES:  A dentist  is  not  a "physician"  as  that  tern 
DEFINITION  OF  "PHYSICIAN":  is  used  in  the  Laws  of  Missouri  authorizing 

a "physician"  to  sign  a death  certificate 
under  certain  circumstances . 


August  1,  1957 


H.  M.  Hardwicke,  M.  D. 

Acting  Director 
Division  of  Health 
Jefferson  City,  Missouri 

Dear  Dr.  Hardwicke: 

Your  recent  request  for  an  official  opinion  reads: 

"We  have  received  a request  for  clarifica- 
tion of  the  law  as  it  may  relate  to  prac- 
ticing dentists  in  the  State  of  Missouri. 

Apparently  this  matter  is  of  some  very  real 
importance  to  those  dentists  who,  either  in 
hospitals  or  in  their  private  offices,  give 
general  anesthesia  and  as  a result  are  pre- 
sented with  the  possibility  of  sudden  death 
of  the  patient  from  anesthetic  causes.  The 
question  of  whether  a dentist  licensed  in 
the  State  of  Missouri  has  a right  to  sign  a 
death  certificate  is  an  important  one,  par- 
ticularly in  relation  to  the  organisation 
of  a hospital  staff  which  accepts  dentists 
as  members. 

"The  memorandum  in  question  is  quoted  in 
its  entirety  for  your  information: 

‘I  have  been  appointed  to  a committee  of 
the  St.  Margaret* s Hospital  Dental  Staff 
to  investigate  the  legality  of  a doctor 
of  dental  surgery  signing  a death  certif- 
icate. 

'Kindly  inform  me  as  to  the  interpretation 
of  the  Revised  Statutes  of  Missouri,  1949, 

(L.  1947,  VII,  p 232,  P?  14)  in  regard  to 
the  term  "physician".  In  the  index,  "phy- 
sician" appears  to  be  an  all  inclusive  term 
including  not  only  doctors  of  dentistry,  but 
also  osteopathic  physicians  and  chiropractors. ' " 
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Section  193.140,  RSMo  1949,  which  is  the  statute  to  which 
you  refer,  provides  as  follows i 

"Person  In  charge  of  lntenaent  to  secure 
what  faots — referral  to  coroner,  when. — 

(1)  The  person  In  charge  of  Interment 
shall  file  with  the  local  registrar  of  the 
district  In  which  the  death  or  stillbirth 
occurred  or  the  body  was  found  a certif- 
icate of  death  or  stillbirth  within  3 days 
after  the  occurrence. 

"(2)  In  preparing  a certificate  of  death 
or  stillbirth  the  person  In  charge  of  In- 
terment shall  obtain  and  enter  on  the  cer- 
tificate the  personal  data  required  by  the 
division  from  the  persons  best  qualified 
to  supply  them.  He  shall  present  the  cer- 
tificate of  death  to  the  physician  last  in 
attendance  upon  the  deceased  or  to  the  ooro- 
ner  having  jurisdiction  who  shall  thereupon 
certify  the  cause  of  death  according  to  his 
best  knowledge  and  belief.  He  shall  present 
the  certificate  of  stillbirth  to  the  physi- 
cian, midwife  or  other  person  In  attendance 
at  the  stillbirth,  who  shall  oertlfy  the 
stillbirth  and  such  medical  data  pertaining 
thereto  as  he  can  furnish. 

"(3)  Thereupon  the  person  In  charge  of  In- 
terment shall  notify  the  appropriate  looal 
registrar.  If  the  death  ooourred  without 
medical  attendance,  or  the  physician  last 
in  attendance  falls  to  sign  the  death  cer- 
tTf f oat eY  In  iucITevent^enCocarrmgl^rar 
shall  inform  the  looal  health  officer  and 
refer  the  case  to  him  for  immediate  Investi- 
gation and  certification  of  the  cause  of 
death  prior  to  Issuing  a permit  for  burial, 
cremation  or  other  disposition  of  the  body. 

When  the  looal  health  officer  Is  not  a physi- 
cian or  when  there  is  no  such  officer,  the 
looal  registrar  may  complete  the  certificate 
on  the  basis  of  Information  received  from 
relatives  of  the  deceased  or  others  having 
knowledge  of  the  faots.  If  the  circumstances 
suggest  that  the  death  or  stillbirth  was 
caused  by  other  than  natural  causes,  the  lo- 
oal registrar  shall  refer  the  case  to  the 
ooroner  for  investigation  and  certification." 

The  following  oases  hold  that  a dentist  Is  not  a "physician" 
as  that  term  Is  used  In  the  law. 
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In  the  case  of  People  v.  De  France,  62  N.W.  709#  at  l.e. 

711,  the  Supreme  Court  of  Michigan  stated! 

H Counsel  oontend  that  the  testimony  of 
the  witness  Land  was  a privileged  com- 
munication, under  the  provisions  of  sec- 
tion 7516,  ROW.  St.,  which  provides  that 
'no  person  duly  authorised  to  practice 
medicine  or  surgery,  shall  be  allowed  to 
disclose  any  information  which  he  may  have 
acquired  in  attending  any  patient  in  his 
professional  character,  and  which  informa- 
tion was  necessary  to  enable  him  to  pre- 
scribe for  such  patient  as  a physician,  or 
to  do  any  act  for  him  as  a surgeon.'  the 
question  presented  is  whether  this  language 
includes  a dentist.  At  the  common  law,  in- 
formation gained  by  a physician  or  surgeon 
while  in  attendance  upon  his  patient  was 
not  privileged.  The  purpose  of  this  stat- 
ute was  to  throw  around  such  disclosures 
as  the  patient  is  bound  to  make  for  the  in- 
formation of  his  attending  physio lan  the 
dock  of  secrecy,  and  the  prime  object  of 
the  aot  was  to  invite  confidence  in  respect 
to  ailments  of  a secret  nature,  and  the 
spirit  of  the  aot  would  not  include  a case 
where  the  infirmity  was  apparent  to  every 
one  on  inspection.  In  practice,  however, 
the  statute  has  not  been  so  limited  in  con- 
struction, for  the  reason  that  the  words 
of  the  aot  are  broad  enough  to  inolude  any 
information  necessary  to  enable  the  physi- 
cian to  prescribe  or  the  surgeon  to  act. 
Nevertheless,  the  purpose  of  the  act  is  to 
be  considered  in  determining  whether  the 
dentist  was  intended  to  be  included  within 
its  terms.  Certainly  the  terms  'dentist' 
and  'surgeon'  are  not  interchangeable,  and 
if  a dentist  is  to  be  held  to  be  a surgeon, 
within  the  meaning  of  this  aot,  it  must  be 
because  his  business  as  a dentist  is  a 
branch  of  surgery.  It  is  apparent  that  the 
aot  related  to  general  practitioners,  and 
to  those  whose  business  as  a whole  comes 
within  the  definition  of  'physician'  or 
burgeon.'  A dentist  is  one  whose  profes- 
sion it  is  to  clean  and  extract  teeth,  re- 
pair than  when  diseased,  and  replaoe  them, 
when  necessary, by  artificial  ones.  The 
only  case  which  we  have  found  which  bears 
directly  upon  this  question  is  that  of 
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State  v.  Fisher  (No.  Sap.)  24  S.W.  167,  in 
which  a majority  of  the  supreme  court  of 
Missouri  held  that  a dentist  is  not  to  be 
considered  a surgeon.  * • 

In  the  case  of  The  State  ex  rel.  v.  Fisher  (119  No.  344), 
the  issue  before  the  Court  was  whether  a dentist  was  exempt 
from  Jury  service.  Exemption  was  granted  by  a dentist  on  the 
basis  of  the  following  portion  of  Section  6062,  RSMo  1889,  which 
exempted  a "person  exercising  the  functions  of  a * * * practi- 
tioner of  medicine."  In  regard  to  the  claim  of  the  dentist  rela- 
tor that  he  came  within  the  provisions  of  this  portion  of  the 
statute,  the  court,  in  holding  that  the  relator  did  not  come 
within  this  statute,  stated 1 

"Here  it  can  not  be  successfully  claimed 
that  relator  finds  any  exemption  in  the 
terms  of  the  statute,  for  certainly  he  is 
not  a 'practitioner  of  medicine  and  sur- 
gery in  any  of  their  departments, ' as  de- 
fined in  section  6871,  nor  does  he  exhibit 
the  qualifications  required  by  that  section, 
to  wit,  a diploma  from  a legally  chartered 
medical  institution  in  good  standing  and  a 
certificate  from  the  board  of  health.  His 
contention,  stripped  of  all  verbiage  and 
disguises,  and  stated  baldly  and  boldly, 
simply  is,  that,  inasmuch  as  he  possesses 
a diploma,  granted  him  by  a reputable  den- 
tal college,  and  a certificate  of  the  oity 
register  showing  the  filing  of  that  diploma 
and  the  enrollment  of  his  name  on  the  'Roll 
of  Dental  Surgeons, ' that,  therefore,  he  is 
entitled  to  the  same  exemptions  from  Jury 
servioe  as  if,  instead  of  auallfylng  under 
the  provisions  of  section  0889,  he  had  ac- 
tually qualified  under  those  of  section 
6871.  Ihl 3 contention,  for  reasons  already 
given,  can  not  prevail;  it  will  not  bear  a 
moment's  scrutiny.  Either  relator  is  a 
practitioner  of  medicine  and  surgery,  or  he 
is  not.  If  not,  that  determines  this  liti- 
gation against  him;  if  he  is  such  practi- 
tioner, then  this  fact  avails  him  nothing 
until  he  oomplies  with  the  terns  and  condi- 
tions of  section  6371  and  its  associate 
sections.  The  law,  by  the  terms  it  employs, 
means  a lawful  'practitioner  of  medicine,  ' 
not  one  who  fails  to  comply  with  its  require- 
ments. Relator  makes  no  pretense  of  such 
compliance.  The  statute  in  question  being 
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couched  In  unambiguous  terms.  Its  words  are 
to  be  taken  'in  their  slain  or  ordinary  and 
usual  sense,  R.  S.  1889,  Sec.  6570." 

In  the  o&se  of  State  v.  NoNinn,  24  S.E.  523,  at  l.o.  524, 
the  Supreme  Court  of  North  Carolina  stated 1 

"The  court  instructed  the  Jury  that  a pre- 
scription from  a dental  surgeon  was  not  'a 
prescription  from  a physician, 1 which  would 
protect  one  who  sold  intoxicating  liquor  on 
Sunday.  Code,  $ 1117 • *A  physician  is  one 
authorized  to  prescribe  remedies  for  and 
treat  diseases)  a doctor  of  medicine.'  Webst. 

Diet.  To  the  same  purport  are  the  Century  and 
the  Standard  Dictionaries.  A dentist  or  den- 
tal surgeon  is  one  who  performs  manual  or  me- 
chanical operations  to  preserve  teeth,  to 
cleanse,  extract.  Insert,  or  repair  than.  The 
statutes  of  this  state  recognize  that  dentists 
are  not  included  in  the  term  'physician, ' the 
latter  being  regulated  by  Code.  §§  3121-3134, 
with  the  amendatory  acts  of  1805  (chapters  117 
and  26l)  and  1889  (chanter  l8l),  while  dentists 
are  governed  by  Code.  §§  3148-3156,  and  the 
amendatory  acts  of  loby  (chapter  178)  and  1891 
(chapter  251).  If  dentists  came  within  the 
term  'physician'  as  used  in  Code,  $ 1117* 

'toothache'  would  become  more  alarmingly  pre- 
valent than  'snake  bite';  and  that  it  would, 
with  usage,  become  more  dangerous,  is  evident 
from  the  fact  that  the  very  first  dental  sur- 
geon's prescription  for  toothache,  coming  be- 
fore us,  is  for  'one  pint  of  whiskey.'  The 
size  of  the  tooth  is  not  given,  nor  whether 
it  was  a molar,  incisor,  eye  tooth,  or  wisdom 
tooth;  and  yet  there  are  32  teeth  in  a full 
set,  each  of  which  might  ache  on  Sunday.  The 
duties  of  a dentist  are  limited  to  the  'manual 
or  mechanical  operations'  on  the  teeth.  When- 
ever the  use  of  liquor  is  necessary,  it  being 
a remedy  to  act  on  the  body,  and  only  indirect- 
ly in  any  case  for  the  teeth,  within  the  pur- 
view of  the  statute,  it  must  be  prescribed  by 
a 'physician,*  to  authorise  a sale  on  Sunday." 

In  the  oase  of  Oulf,  Mobile  and  N.  R.  Co.  v.  Willis,  157  So. 
899#  at  l.o.  901,  the  Supreme  Court  of  Mississippi  stated: 

"(2-4)  We  are  of  opinion  that  a dentist  is 
not  a physician  within  the  Intent  and  meaning 
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of  section  153 6,  Code  of  X930.  The  purpose 
of  this  statute  was  to  protect  physicians 
and  surgeons  from  having  to  testify  as  to 
communications  made  to  them  in  their  pro- 
fessional capacity,  and  to  protect  patients 
from  having  to  disclose  statements  made  to 
physicians*  * * 

On  the  basis  of  the  above,  we  do  not  believe  that  a dentist 
oooes  within  the  meaning  of  the  word  "physician " as  that  tern  is 
used  in  the  law  of  Missouri  regarding  the  signing  of  death  cer- 
tificates* 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a dentist  is  not 
a "physician"  as  that  term  is  used  in  the  laws  of  Missouri  au- 
thorizing a "physioian"  to  sign  a death  certificate  under  cer- 
tain circumstances* 

The  foregoing  opinion,  which  is  hereby  approved,  was  pre- 
pared by  Assistant  Attorney  Oeneral  Hugh  P.  Williamson. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  Oeneral 

By 


HfH/bi 


Robert  R.  Welbom 
Assistant  Attorney  General 


APPROPRIATIONS:.  Use  of  funds  appropriated  in  Section  1,  House 

PENITENTIARY:  Bill  No.  312,  Sixty-ninth  General  Assembly, 

DEPARTMENT  OF  CORRECTIONS:  for  "Additions,  Repairs  and  Replacements"  at 

penal  institutions . 


FILED 


September  19,  1957 


Hr*  0.  R#  Hardy 
Auditor 

Department  of  Corrections 
Jefferson  City,  Missouri 

Dear  Hr,  Hardy t 

This  refers  to  your  letter  requesting  an  opinion  d?  this 
office  concerning  the  interpretation  of  certain  provisions  of 
House  Bill  Ho.  312,  Sixty-ninth  General  Assembly,  which  request 
reads  as  follows * 

"House  Bill  Ho  * 312  Of  the  Sixty-ninth  Gen- 
eral Assembly,  an  AOt  to  appropriate  money 
from  the  Second  State  Building  Fond  to  the 
State  penitentiary  and  other  state  institu- 
tions, provides  under  Section  1,  tines  28  to 
38,  as  followss 

'Additions,  Repairs  and  Replacements: 

*For  remodeling  of  buildings,  repairing 
of  buildings,  repairing  and  replacement 
of  equipment,  and  equipping  all  build- 
ings and  grounds  for  the  present  State 
Penitentiary,  present  Women's  prison 
Buildings,  prison  Farms,  and  Intermedi- 
ate Reformatory,  and  any  other  necessary 
improvements,  such  repairs,  replacements 
and  remodeling  and  the  priority  of  the 
same  to  be  determined  and  the  work  approved 
by  the  Director  of  Public  Buildings  before 
payment , 1 

"An  opinion  is  respectfully  requested  as  to 
items  that  may,  or  may  not,  be  purchased  from 
the  above  mentioned  appropriation: 

1.  Hay  funds  be  used  for  constructing  a 
new  building  or  buildings? 

2.  What  should  'repairs  and  replacements 
of  equipment'  include? 
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3.  Would  this  cover  repair  of  motor 
equipment  and  purchase  of  now  motor  equip- 
ment for  use  in  the  ’Repairs  and  Replace- 
ment ’ work? 

4,  Hay  funds  be  used  for  purchase  of 
tools  to  perfoxra  the  work  to  be  done? 

$,  Would  the  purchase  of  new  hospital 
equipment,  new  kitchen  equipment,  new  office 
equipment,  new  garage  equipment,  new  fire 
engine  and  equipment  be  permitted  under  this 
appropriation? 

6*  Would  employment  of  skilled  labor,  to 
oversee  remodeling  and  repairing  Work,  be  per- 
mitted and  the  employment  of  additional  cleri- 
cal force  to  handle  such  necessary  work? " 

With  respect  to  the  use  of  the  funds  In  question  for  the 
construction  of  new  buildings,  we  point  out  that  the  statutory 
provision  which  you  quote  contains  nothing  specifically  author- 
izing the  use  of  the  funds  for  this  purpose.  Instead,  it  au- 
thorizes the  use  of  the  funds  for  remodeling,  repairing  and 
equipping  buildings,  without  mentioning  the  construction  of  new 
buildings . There  Is  nothing  which  could  conceivably  be  contended 
to  refer  to  the  construction  of  new  buildings  other  than  the 
phrase  “and  any  other  necessary  Improvements  **  j and,  considered 
In  Its  context,  it  does  not  appear  that  this  phrase  should  be  so 
construed. 

In  the  same  connection,  it  should  be  noted  that  the  provi- 
sion of  House  Bill  No,  312  which  you  quote  Is  a reappropriation 
of  funds  originally  appropriated  in  a law  passed  by  the  68th 
general  Assembly  (Laws  of  Missouri,  1955,  Extra  Session,  page  4). 

In  the  law  passed  by  the  68th  General  Assembly,  the  caption  to 
this  provision  reads  "Repairs  and  Replacements ” . In  House  Bill 
No.  312,  this  caption  was  Changed  to  read  “Additions,  Repairs  and 
Replacements1’,  but  there  was  no  change  in  the  body  of  the  provi- 
sion for  the  purpose  of  authorizing  “additions”,  except  the  sub- 
stitution of  the  words  “and  equipping”  for  the  word  “to”,  so  as 
expressly  to  authorize  the  purchase  of  new  equipment . 

Further,  it  will  be  noted  that  in  Section  1 of  House  Bill 
No.  312,  preceding  the  provision  which  you  quote,  there  is  a pro- 
vision, under  the  caption  “Additions'1,  which  expressly  appropri- 
ates money  for  the  construction  of  new  buildings.  In  this  respect, 
such  section  is  the  same  as  the  corresponding  section  of  the  law 
passed  by  the  68th  General  Assembly;  and  it  is  in  accord  with  the 
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pattern  followed  throughout  House  Bill  No.  312*  and  the  laws 
passed  by  the  68th  General  Assembly  dealing  with  the  same  sub- 
ject, which  was  for  each  section  to  deal  first  with  appropria- 
tions for  the  construction  of  new  buildings  and  then  with  appro- 
priations for  repairs  and  replacements  and  miscellaneous  items. 

in  the  circumstances,  it  is  the  opinion  of  this  office  that 
the  statutory  provision  which  you  quote  cannot  be  construed  to 
authorise  the  use  of  the  funds  appropriated  thereby  for  the  pur- 
pose of  constructing  new  buildings. 

We  turn  now  to  a discussion  of  factors  to  be  considered  in 
answering  your  other  questions . The  statutory  provision  which 
you  quote  authorises  the  use  of  the  funds  appropriated  thereby 
for  “repairing  and  replacement  of  equipment,  and  equipping  all 
buildings  and  grounds ■ for  various  penal  institutions.  It  will 
be  notea  that  ^equipping"  relates  specifically  to  buildings  and 
grounds” . The  phrase  “repairing  and  replacement  of  equipment " 
is  not  so  definitely  tied  to  “buildings  and  grounds".  However, 
in  the  corresponding  section  of  the  law  passed  by  the  68th  Gen- 
eral Assembly,  the  language  was  “repairing  and  replacement  of 
equipment  to  all  buildings  and  grounds ”j  and  it  is  questionable, 
at  best,  whether  there'1  was  any  intention  that  the  provision  in 
House  Bill  Ho.  312  should  have  a different  meaning  in  this  re- 
spect . 

In  any  event,  the  statutory  provision  in  question,  which 
appropriates  money  in  the  Second  State  Building  Fund,  is  limited 
by,  and  must  be  construed  in  the  light  of,  section  37(a)  of  ar- 
ticle III  of  the  Constitution  of  Missouri,  Which  creates  that 
Fund  (State  ex  rel . State  Building  Commission  v.  smith.  Mo*,  @1 
8.W.  2d  6l|).  Section  37(a),  which  was  added  to  the  Constitution 
by  the  amendment  approved  at  the  election  on  January  24,  1956, 
authorises  the  issuance  of  $75,000,000  in  bonds  for  certain  pur- 
poses and  provides  that  the  proceeds  of  the  sale  of  the  bonds 
shall  be  paid  into  the  Second  State  Building  Fund  and  shall  be 
used  only  for  the  purposes  for  which  the  bonds  are  authorized  to 
be  issued  (see  L aws  of  Missouri,  1955,  page  867).  The  purposes 
for  which  the  bonds  may  be  issued  are  stated  as  follows* 

”*  * * for  the  purpose  of  repairing,  remodel- 
ing or  rebuilding,  or  of  repairing,  remodeling 
and  rebuilding  state  buildings  and  properties 
at  all  or  any  of  the  penal,  correctional  and 
reformatory  institutions  of  this  state,  the 
state  training  schools,  state  hospitals  and 
state  schools  and  other  eleemosynary  institu- 
tions of  this  state,  and  institutions  of  higher 
education  of  this  state,  and  for  building  addi- 
tions thereto  and  additional  buildings  where 
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necessary,  and  for  furnishing  and  equipping 
any  such  improvements . " 

In  connection  with  repairing,  remodeling,  and  rebuilding, 
the  words  "buildings  and  properties"  are  used,  and  these  words, 
of  course,  must  be  given  a somewhat  broader  meaning  than  ’‘build- 
ings" alone.  However,  it  is  believed  that  the  rather  vague  and 
general  term  "properties"  must  be  construed  in  the  light  of,  and 
its  meaning  is  limited  by,  its  use  in  connection  with  the  word 
"buildings"  and  the  later  reference  to  "any  such  improvements . " 
insofar  as  the  purchase  of  furniture  and  equipment  1b  concerned, 
the  only  authorisation  is  In  the  last  phrase  which  authorises  the 
furnishing  and  equipping  of  "any  such  improvements  *V  Inherent 
throughout  the  language  used  in  stating  the  purposes  of  the  bonds 
Is  the  concept  that  the  bonds  are  to  provide  money  for  the  reha- 
bilitation and  construction,  add  the  furnishing  and  equipping, 
of  buildings,  and  for  items  closely  related  or  comparable  thereto; 
and  such  was  the  common  understanding  of  the  bond  program  when  the 
constitutional  amendment  was  under  consideration. 

On  the  basis  of  the  foregoing,  it  Is  our  conclusion  that  the 
funds  appropriated  by  the  statutory  provision  quoted  by  you  may 
be  used  for  the  purchase  of  new  equipment  for  buildings,  and  that, 
while  questions  might  arise  concerning  specific  items,  this  would 
include  generally  hospital,  kitchen,  office,  and  garage  equipment. 
However,  we  do  not  see  how  either  the  statute  or  the  basic  consti- 
tutional provision  can  be  so  construed  as  to  permit  the  use  of  the 
funds  for  the  purchase  of  a new  fire  engine  and  equipment. 

With  respect  to  the  purchase  and  repair  of  motor  equipment, 
and  the  purchase  of  tools,  for  use  in  making  repairs,  we  do  not 
regard  such  equipment  and  tools  as  being  "equipment  H or  "proper- 
ties" such  as  are  contemplated  by  the  constitutional  amendment 
authorising  the  bonds.  It  is  our  opinion,  however,  that  the  cost 
of  such  equipment  and  tools,  or  a portion  thereof,  may  be  proper- 
ly regarded  as  a cost  of  the  repair  of  buildings  contemplated  by 
the  constitutional  amendment  and  statute,  and  may  be  paid  from 
proceeds  of  the  bonds  appropriated  for  that  purpose.  This  neces- 
sarily involves  a question  of  fact  as  to  the  extent  to  which  the 
equipment  and  tools  are  to  be  used  and  expended  in  making  such 
repairs.  There  may  be  instances  in  which  such  equipment  and  tools 
may  be  used  both  in  making  such  repairs  and  in  general  operations 
of  the  penitentiary  or  where  they  may  have  substantial  resale 
value  when  their  use  in  making  such  repairs  has  ended.  Such  fac- 
tors must  be  considered  in  determining  whether,  and  to  what  extent, 
the  cost  of  the  equipment  and  tools  may  be  paid  from  the  bond  pro- 
ceeds as  a cost  of  authorised  building  repairs;  and  the  determina- 
tion in  each  instance  must  depend  upon  the  facts  of  the  particular 
case. 
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With  respect  to  the  employment  of  skilled  labor  and  clerical 
employees  in  connection  with  repair  and  remodeling  work  and  the 
payment  of  their  salaries  from  this  appropriation,  we  enolose  a 
copy  of  an  ©pinion  furnished  by  this  office  to  Truman  b.  Ingle, 
under  date  of  October  15*  I9t3,  in  which  the  conclusion  was  reached 
that  the  salaries  of  employees  performing  services  in  connection 
with  "repairs  and  replacements"  and  "additions"  could  be  paid  out 
of  funds  appropriated  for  those  purposes*  That  opinion  is  equally 
applicable  here. 


It  is  the  opinion  of  this  office  that  funds  appropriated  by 
Section  1*  House  mil  No.  312,  Sixty-ninth  general  Assembly*  for 
"Additions,  Repairs  and  Replacements"  at  penal  institutions  (1) 
cannot  be  used  for  the  construction  of  new  buildings,  (2)  can  be 
used  for  the  purchase  of  equipment  for  buildings,  which  would  in- 
clude generally  hospital,  kitchen,  office*  and  garage  equipment* 

(3)  cannot  be  used  for  the  purchase  of  a new  fire  engine  and  equip- 
ment* (4)  can  be  used  for  the  purchase  or  repair  of  equipment  and 
tools  for  use  in  making  repairs  to  buildings,  to  the  extent  that, 
on  the  basis  of  facts  of  particular  oases,  such  expenditures  can 
be  classified  as  a cost  of  the  building  repairs,  and  (5 ) can  be 
used  to  pay  salaries  of  employees  performing  services  in  connec- 
tion with  repairs  and  remodeling. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  John  0.  Baumann, 

fours  very  truly. 


John  M.  Dalton 
Attorney  General 


IH330URI  CONSERVATION 
COMMISSION: 
REGULATIONS  FOR  LAKE 
WAPPAPELLO: 


Regulations  promulgated  by  the  Missouri 
Conservation  Commission,  which  regula- 
tions are  that  decoys  shall  not  be  left 
unattended  in  the  Lake  Wappapello  area 
and  that  shooting  blinds  erected  by 
private  individuals  in  that  area  may  be 
occupied  by  the  first  person  who  reaches 
them  and  finds  them  vacant  are  within 
the  power  of  the  Conservation  Commis- 
sion to  make. 


January  2,  1957 


Honorable  Rex  A.  Henson 
Prosecuting  Attorney 
Butler  County 
Poplar  Bluff,  Missouri 


Dear  Sir: 


Tour  recent  request  for  an  official  opinion  reads: 

"I  would  like  to  have  your  opinion  on 
some  of  the  recent  rules  and  regula- 
tions of  the  Missouri  Conservation 
Commission  with  respect  to  the  coining 
duck  season. 

"When  a meeting  of  the  sportsmen  was 
held  in  Poplar  Bluff  a few  days  ago, 

I was  informed  that  you  attended  the 
meeting  at  which  this  problem  was 
discussed,  and  you  are,  no  doubt,  famil- 
iar with  the  discontent  among  many  of 
the  hunters  in  this  area. 

"My  first  impression  upon  reading  the 
recent  rules  and  particularly  the  rules 
which  provide  that  duck  decoys  left  un- 
attended in  the  hunting  area  are  sub- 
ject to  seizure  by  the  Commission,  and 
the  rule  which  provides  that  the  duck 
blinds  constructed  in  a public  area 
such  as  Wappapello  Lake  are  open  to 
the  public  on  a 'first  come-first 
serve*  basis,  were  rules  which  could 
not  be  enforced  by  the  Commission  be- 
cause it  appeared  to  me  that  these 
acts  would  constitute  a confiscation 
of  property  in  violation  of  the  Con- 
stitution and  the  general  laws  of  the 
state. 

"Without  going  into  the  merit  of  the 
complaints  of  the  various  hunters  over 
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these  rules  and  regulations,  I would 
appreciate  an  opinion  at  an  early  date 
from  you  as  to  whether  or  not  the  laws 
of  this  state  permit  the  Missouri  Con- 
servation Commission  to  pass  and  en- 
force the  rules  and  regulations  above- 
referred  to." 

The  regulations  upon  this  matter,  to  which  you  refer, 
together  with  some  comments  regarding  them,  read  as  follows: 

"1.  Waterfowl  hunting  privileges 
shall  be  provided  on  a *firat-eome- 
first  served*  basis. 

"2.  Hunters  shall  build  their  own 
blinds.  However,  the  construction 
of  a blind  or  other  hunting  facility 
shall  not  give  the  builder  any  prefer- 
ence or  priority  rights  on  the  use  of 
such  blind  or  hunting  facility;  neither 
shall  it  give  the  builder  any  preference 
or  priority  rights  on  the  construction 
of  a blind  or  other  hunting  facility 
on  the  same  site  in  any  subsequent  year. 

"3*  Unoccupied  blinds  may  be  used  by 
the  first  hunter  who  comes  along.  The 
builder  shall  not  claim  priority  or 
the  right  to  evict  the  first  hunter  who 
occupies  the  blind  each  day.  It  shall 
be  illegal  during  the  open  hunting  sea- 
son to  lock,  bar,  or  otherwise  render 
unusable  any  blind  located  on  this 
area.  Any  incompleted  blinds  existing 
as  such  on  or  after  the  opening  date  of 
the  waterfowl  season  may  be  completed 
and  occupied  on  any  day  of  the  open 
shooting  season  by  any  hunter  or  hunters 
on  a » first  come  - first  served*  basis. 

"4-  Occupied  blinds  shall  not  be  closer 
than  200  yards  apart. 

"5»  No  commercially-operated  blinds 
will  be  permitted. 
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"6.  No  decoys  shall  be  left  in  hunt- 
ing position  unattended  at  any  time. 

No  decoys  shall  be  stored  in  or  near 
the  blind  or  on  the  public  hunting 
grounds  overnight.  Each  hunting  party 
shall  remove  the  decoys  they  are  using 
from  the  public  hunting  grounds  when 
they  cease  hunting. 

"REMARKS : 

"The  Wappapello  Reservoir  was  opened 
to  public  hunting  under  a 29  year  li- 
cense granted  to  the  Conservation  Com- 
mission by  the  Secretary  of  War  in  1946. 

"Hunting  pressure  on  the  area  has  in- 
creased from  less  than  25  duck  blinds 
in  1946  to  over  600  blinds  in  1955 • 

"The  Missouri  Conservation  Commission 
has  handled  hunting  on  the  Wappapello 
area  on  an  administrative  basis  from 
1946  to  date.  Each  year  a plan  of 
management  is  drawn  up  and  submitted 
to  the  U.S.  Corps  of  Engineers  for 
the  current  yearfs  operation. 

"The  Corps  of  Engineers  representatives 
have  indicated  they  are  in  favor  of  firm 
regulations  being  inaugurated  by  the 
Commission  to  minimise  some  of  the  problems 
which  have  arisen  on  the  area.  They  strong- 
ly disapprove  of  commercialising  of  duck 
hunting  by  a few  resort  owners.  The  regu- 
lations proposed  for  the  Wappapello  area 
are  almost  identical  to  those  in  force  on 
similar  Corps  of  Engineers  lands  on  the 
Mississippi  River  between  St.  Louis  and 
the  Iowa  line." 

We  believe  that  the  regulations  relating  to  unattended 
decoys  is  answered  by  an  opinion,  a copy  of  which  is  en- 
closed, rendered  on  June  24,  1953#  to  W.  T.  Bollinger,  Jr., 
Representative  from  Carter  County.  You  will  note  that  this 
opinion  holds  that  no  Conservation  Commission  agent  or 
other  officer  has  any  lawful  authority  to  confiscate  or 
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hold  permanently  or  destroy  property  of  an  individual 
used  in  the  violation  of  the  game  and  fish  law  or  regu- 
lations of  the  Conservation  Commission,  but  that  such 
officer  or  agent  may  only  take  temporarily  into  his  cus- 
tody any  such  property  to  be  used  as  evidence  in  the  prose- 
cution of  a violator. 

Section  252.230,  RSKo  1949  reads: 

"Any  per eon  violating  any  of  the  pro- 
visions of  this  chapter  wherein  other 
specific  punishment  is  not  provided, 
and  any  person  violating  any  of  such 
rules  and  regulations  relating  to 
wild  life,  shall  be  guilty  of  a mis- 
demeanor and  upon  conviction  shall  be 
punished  by  imprisonment  in  the  county 
jail  not  exceeding  three  months  or  by 
a fine  not  exceeding  five  hundred  dol- 
lars, or  by  both  such  fine  and  imprison- 
ment . " 

We  believe  that  these  decoys  could  be  seized  by  a 
conservation  agent,  if  the  decoys  were  left  unattended 
in  violation  of  the  regulation,  and  used  for  purposes  of 
evidence  in  a prosecution  under  the  above  section.  We  be- 
lieve that  after  such  use  they  must  be  returned  to  the  owner. 

Your  other  question  is  in  regard  to  the  occupancy  of 
duck  blinds  erected  on  the  Lake  Wappapello  area  by  private 
individuals.  Wappapello  is  owned  by  the  Federal  Government 
and  is  administered  by  the  United  States  Department  of  Army 
Corps  of  Engineers.  On  October  10,  1946,  the  Secretary  of 
War  Issued  the  following: 

■The  SECRETARY  OF  WAR,  under  authority 
of  Section  4 of  the  act  of  Congress  ap- 
proved 22  December  1944  (Public  Law  534, 

76th  Congress;  56  Stat .667,669) , hereby 
grants  to  the  MISSOURI  CONSERVATION  COM- 
MISSION of  the  State  of  Missouri  a li- 
cense for  a period  of  twenty  (20)  years, 
but  revocable  at  will  by  the  Secretary 
of  War,  to  occupy  and  use,  for  the  pur- 
pose of  managing  and  controlling  all 
wildlife  resources,  land  and  water  areas 
in  the  WAPPAPELLO  RESERVOIR  AREA,  Mis- 
souri, as  outlined  in  red  on  the  map 
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attached  hereto  and  made  a part  there- 
of. 

"THIS  LICENSE  is  granted  subject  to  the 
following  provisions  and  conditions* 

*1.  That  the  exercise  of  the  privileges 
hereby  granted  shall  be  without  cost  or 
expense  to  the  WAR  DEPARTMENT,  shall  be 
subject  to  the  approval  of  the  District 
Engineer  in  charge  of  the  locality,  and 
shall  effectuate  the  attached  general 
plan  of  management,  and  the  specific  and 
detailed  activities  under  said  plan  of 
Management  shall  be  submitted  to  the 
said  District  Engineer  by  the  Conserva- 
tion Commission,  State  of  Missouri,  on 
or  before  1 April  1947  and  annually  on 
or  before  1 April  thereafter  and  shall 
be  subject  to  the  approval  of  the  said 
District  Engineer. 

* * * * * *.« 

Pursuant  to  the  above  the  Missouri  Conservation  Com- 
mission enacted,  by  virtue  of  its  regulation  making  power 
Article  IV,  Sections  40  - 46,  Constitution  of  Missouri, 
the  regulations  above  set  forth  in  regard  to  duck  blinds 
and  decoys. 

The  "plan  of  management"  of  the  Wappapello  area  as 
worked  out  by  the  Missouri  Conservation  Commission  was, 
we  are  informed,  unofficially  approved  by  the  Army  Corps 
of  Engineers  shortly  after  its  completion.  The  Army 
Corps  of  Engineers,  with  full  knowledge  of  the  plan  of 
management  since  its  inception,  has  at  no  time  subsequent 
made  any  criticism  of  it,  which  amounts  to  tacit  consent* 

It  does  appear  in  order  for  the  general  public  to 
use  and  enjoy  the  Wappapello  area  the  regulation  regard- 
ing the  use  of  duck  blinds  is  necessary  in  order  to  keep 
a few  persons  from  monopolising  the  area  and  commercial- 
izing that  to  which  the  general  public  should  be  able  to 
freely  use. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  regula 
tions  promulgated  by  the  Missouri  Conservation  Commission 
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which  regulations  are  that  decoys  shall  not  be  left  un- 
attended in  the  Lake  Wappapello  area  and  that  shooting 
blinds  erected  by  private  individuals  in  that  area  may 
be  occupied  by  the  first  person  who  reaches  them  and 
finds  them  vacant  are  within  the  power  of  the  Conserva- 
tion Commission  to  make. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  iny  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 
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A farmer  selling  eggs  produced  by  his  flock  on  his 
farm  to  customers  in  a town  via  door  to  door  route 
need  not  grade  or  label  3aid  eggs  nor  does  he  need 
a license  to  sell  said  eggs  as  a door  to  door  route 
is  not  an  established  place  of  business  as  referred 
to  in  Sections  196.313  and  196.323,  RSMo  Cum.  Supp. 
1955. 


October  15,  1957 


Honorable  W.  D.  Hlbler,  Jr. 

State  Representative 
Charlton  County 
Brunswick,  Missouri 

Dear  Sir: 

This  is  In  answer  to  your  opinion  request  to  this  office 
dated  August  7,  1957,  and  reading  in  part  as  follows: 

"The  question  is  whether  a farmer  is  allowed 
to  sell  eggs  which  he  produces  on  his  farm 
to  private  customers  in  town  for  their  own 
use  without  grading  or  and  labeling  them." 

The  statutory  provisions  to  which  you  refer  in  your  letter 
of  request  are  Sections  196.313  and  196.328,  Cum.  Supp.  1955. 
These  sections  provide  in  part  as  follows: 

"196.313— No  person  shall  buy,  sell,  trade 
or  traffic  in  eggs  in  this  state  without  a 
license  with  the  following  exceptions: 

"(1)  Those  who  sell  only  eggs  produced  by 
their  own  flocks,  provided  such  eggs  are  not 
sold  at  an  established  place  of  business  a- 
way  from  the  premises  of  such  producer;" 

"196.328— No  markings  are  required  on  containers 
or  subcontainers  of  eggs: 


"(2)  When  sales  are  made  without  advertis- 
ing, by  the  producer,  from  eggs  produced  on 
his  own  premises  and  are  not  sold  at  an  es- 
tablished place  of  business  away  from 
premises  of  such  producer;" 
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As  we  Interpret  your  opinion  request,  the  farmer  to  whom 
you  have  reference  therein  Is  delivering  eggs  produced  by  his 
flock  via  a door  to  door  route  to  consumers  In  a city.  If 
this  is  the  correct  factual  situation,  then  the  farmer  under 
the  above  statutes  does  not  have  to  grade  or  label  his  eggs, 
nor  does  he  have  to  have  a license  to  sell  said  eggs.  An 
"established  place  of  business"  as  used  in  the  above  statutes 
referred  to  a permanent  place  of  business  such  as  a grocery 
store  or  produce  market  and  does  not  include  selling  door  to 
door. 


CONCLUSION 


It  1b  the  opinion  of  this  office  that  a farmer  selling 
eggs  produced  by  his  flock  on  his  farm  to  customers  in  a town 
via  a door  to  door  route  need  not  grade  or  label  said  eggs, 
nor  does  he  need  a license  to  sell  said  eggs  as  a door  to 
door  route  is  not  an  established  place  of  business  as  refer- 
red to  in  Sections  196.313  and  196.328,  RSMo  Cum.  Supp.  1955. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Richard  tf.  Dahms. 

Very  truly  yours. 


John  M.  Dalton 
Attorney  General 


The  Missouri  Real  Estate  Commission  cannot  pay 
to  the  Missouri  Real  Estate  .ssociation  tv:enty- 
five  dollars  a month  for  postage  on  the  Missouri 
Real  Estate  Association  Bulletin,  as  the  legis- 
lature has  not  appropriated  funds  to  the  Com- 
mission for  that  purpose. 


January  11,  1957 


Honorable  J.  W.  Hobbs,  Secretary 
Missouri  Real  Estate  Commission 
222  Monroe  Street 
Jefferson  City,  Missouri 

Dear  Mr.  Hobbs* 

This  is  in  answer  to  your  opinion  request  to  this  office 
dated  December  11,  1956,  and  reading  as  follows* 

'‘The  Missouri  Real  Estate  Association,  a 
state  association  of  real  estate  licensees, 
publish  a monthly  bulletin  to  its  members. 

This  commission  has  never  had  an  appropria- 
tion or  allowance  for  the  expense  of  educa- 
tion to  applicants  or  licensees. 

"The  members  of  the  commission  have  been 
invited  to  use  the  service  of  the  above 
bulletin  with  information  in  regard  to  our 
rules  and  regulations,  the  requirements  of 
the  Missouri  Real  Estate  Lioense  Law,  the 
explanation  of  subjects  used  in  the  examina- 
tion for  licenses,  etc, 

"The  request  for  an  opinion  1st  Can  this  com- 
mission pay  to  the  Missouri  Real  Estate  Associa- 
tion, through  the  State  Treasurer,  the  amount  of 
twenty  five  dollars  a month,  to  be  used  as  post- 
age in  mailing  the  monthly  bulletin  to  members?" 

The  Missouri  Real  Estate  Commission  was  created  by  Section 
339.120,  RSMo  1949.  That  section  reads  in  part  as  follows: 

"There  is  hereby  created  the  'Missouri  Real 
Estate  Commission, ' • * * for  the  purpose  of 
carrying  out  and  enforcing  the  provisions  of 
this  chapter.  * * 

In  order  for  the  Missouri  Real  Estate  Commission  to  pay  any 
funds  over  to  the  Missouri  Real  Estate  Association  to  be  used  as 
postage  on  the  bulletin  of  the  above  named  association,  there 
would  have  to  be  an  appropriation  by  the  legislature  to  the  Mis- 
souri Real  Estate  Commission  for  that  specific  purpose.  There  has 
been  no  such  appropriation. 


MISSOURI  REAL  ESTATE 
COMMISSION : 
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3eotion  339.070,  aSMo  1949,  provides  as  follows: 

'’All  fees  and  charges  payable  under  this 
chapter  shall  be  collected  by  the  division 
of  collection  in  the  department  of  revenue. 

No  money  shall  be  paid  out  of  this  fund  ex- 
cept by  an  appropriation  by  the  general 
assembly.  Warrants  shall  be  Issued  monthly, 
upon  the  state  treasurer  out  of  this  fund  only, 
for  the  payment  of  the  salaries  and  all  nec- 
essary expenses  of  said  commission.  Vouchers 
for  said  salaries  and  expenses  shall  be  first 
approved  by  the  commission.  Any  surplus  re- 
maining in  said  fund  at  the  end  of  the  biennium 
shall  be  paid  into  the  general  revenue  fund. 

The  total  expense  for  every  purpose  incurred 
by  the  commission  shall  not  exceed  the  total 
fees  and  charges  collected  and  paid  into  the 
state  treasury , ” 

As  can  be  seen  from  this  section,  the  Commission  receives 
its  operating  funds  through  appropriations  from  the  legislature 
and  no  moneys  can  be  paid  out  without  an  appropriation  from  the 
legislature.  The  legislative  appropriation  for  the  Commission, 
beginning  July  1,  1955  and  ending  June  30,  1957# is  found  at  page 
179  of  the  Laws  of  1955#  and  is  Section  7.380  of  the  Laws  of  1955. 
The  legislature,  in  that  section,  appropriated  $98,000.00  total  to 
the  Commission  for  the  use  of  the  Commission.  Hone  of  this  $98,000 
was  appropriated  to  the  Commission  to  be  given  by  the  Commission 
to  the  Missouri  Real  Estate  Association  to  be  used  as  postage  for 
that  association's  bulletin.  All  of  the  money  was  appropriated 
"for  the  use  of  the  Missouri  Real  Estate  Commission,"  The  appro- 
priation would  be  violated  if  any  part  thereof  was  to  be  used  for 
any  purpose  other  than  that  for  which  it  was  specified  in  the 
appropriation  section.  The  use  of  a part  thereof  for  postage  on 
the  Missouri  Real  Estate  Association  Bulletin  would  not  be  using 
the  money  for  the  purposes  for  which  it  was  appropriated. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the  Missouri 
Real  Estate  Commission  cannot  pay  through  the  State  Treasurer  to 
the  Missouri  Real  Estate  ssociation  twenty-five  dollars  a month 
to  be  used  as  postage  on  the  Missouri  Real  Estate  Association 
Bulletin  as  the  legislature  has  not  appropriated  funds  to  the 
Missouri  Real  Estate  Commission  to  be  used  for  that  purpose. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Richard  W.  Dahms. 

Yours  very  truly, 

JOHN  M.  DALTON 

^ Attorney  General 
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STATE  AUDITOR:  An  audit  made  by  the  State  Auditor  pur- 

13  IENNIAL  AUDIT  OF  SIX-  suant  to  a petition  by  parties  in  a 

DIRECTOR  SCHOOL  DISTRICT:  school  district  under  Section  29.230,  is, 

where  such  audit  follows  the  requirements 
of  Section  165.115  and  is  accepted  by  the 
board  of  directors,  sufficient  to  obviate  the  necessity  of  the  board 
of  directors  of  a six-director  school  district  to  arrange  for  the 
biennial  audit  required  in  Section  165.115,  RSMo  1955  Cum.  Supp. 


May  20,  1957 

Honorable  lias  Ice  11  Holman 
State  Auditor 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  opinion  re- 
quest in  which  you  ask  the  following: 

"The  Sixty-eighth  General  Assembly  of  Mis- 
souri, 1955 j enacted  Senate  Bill  No.  107 
(which  now  is  Section  165.115,  Cumulative 
Supplement,  1955)  requiring  the  board  of 
directors  of  each  six-director  school  dis- 
trict to  arrange  for  a biennial  audit  of 
its  financial  affairs  and  attendance  re- 
cords. However,  this  department  has  re- 
ceived a petition  containing  the  signatures 
of  five  per  cent  of  the  qualified  voters  of 
a six-director  school  district  requesting 
an  audit  of  the  books  and  accounts  of  the 
school  district  as  provided  by  Section 
29.230,  R.S.Mo.,  1949. 

"In  this  connection,  an  audit  which  will 
follow  the  requirements  3et  forth  in  Sec- 
tion I65.II5,  Cumulative  Supplement,  1955, 
will  be  made  of  the  financial  records  of 
the  school  district  covering  a two-year 
period. 

"I  will  appreciate  your  advice  and  official 
opinion  in  answer  to  the  following  question: 

1.  Will  it  be  necessary  for  the  board 
of  directors  of  a six-director  scnool  dis- 
trict to  arrange  for  the  biennial  audit  of 
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Its  financial  affairs  and  attendance  re- 
cords required  under  the  provisions  of 
Section  165.115#  Cumulative  Supplement, 

1955#  In  addition  to  the  audit  made  by 
the  state  auditor?" 

The  statutes  involved  herein  are  Sections  29.230,  RSMo 
19^9,  and  I65.H5  RSMo  Cum.  Supp.  1955. 

Section  29.230  is  a lengthy  one  and  shall  not  be  set 
forth  fully  herein;  however,  the  pertinent  part  of  said  stat- 
ute reads  as  follows: 

"*  * * He  [the  auditor]  shall  audit  any 
department,  board,  bureau  or  commission 
of  the  state  which  is  under  the  control 
or  supervision  of  the  governor  or  any 
other  elected  official  of  the  state, 
upon  the  request  of  the  governor,  and 
lie  shall  further  audit  any  political 
subdivision  of  the  state  whenever  requested 
to  do  so  by  five  per  cent  of  the  qualified 
voters  of  such  political  subdivision,  de- 
termined on  the  basis  of  the  vote3  cast 
for  the  office  of  governor  in  the  last 
election  held.  Such  political  subdivision 
shall  pay  the  actual  cost  thereof;  pro- 
vided, that  no  political  subdivision  shall 
be  so  audited  by  petitions  more  than  once 
in  any  one  calendar  or  fiscal  year." 

(Words  in  brackets  supplied.) 

The  other  statute.  Section  165.115  reads  as  follows: 

"1.  Hie  board  of  directors  of  each  six- 
director  school  district  is  required  to 
arrange  for  a biennial  audit  of  its  fi- 
nancial and  attendance  records.  The  audit 
shall  be  made  and  sworn  to  by  someone  se- 
lected, but  not  regularly  employed  by  the 
board  of  directors.  The  expenses  of  the 
audit  shall  be  paid  out  of  the  incidental 
fund  of  the  district. 

"2.  The  board  of  directors  may  conduct 
special  Investigations  in  addition  to  the 
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regular  biennial  audit. 

"3.  The  prosecuting  attorney  of  the  county 
in  which  such  district  is  located,  or,  if 
such  district  be  a part  of  two  or  more  coun- 
ties, the  prosecuting  attorney  of  the  county 
in  which  the  greater  portion  of  the  assessed 
valuation  of  such  district  lies,  shall  pro- 
vide legal  counsel  and  advice  when  requested 
by  the  auditor  during  the  progress  of  the 
audit. 

4.  All  six-director  school  districts 
shall  be  subject  to  the  same  type  of  audit 
which  shall  include  the  following: 

(1)  An  examination  and  analysis  of 
sources  of  income; 

(2)  Verification  of  disbursements; 

(3)  Reconciliation  of  budget  items 
with  actual  receipts  and  dis- 
bursements ; 

(4)  A report  of  budget  procedures; 

(5)  An  examination  of  legal  author- 
ization for  expenditures; 

(6)  An  examination  of  board  minutes, 
insurance  policies,  contracts  and 
deeds  to  real  estate; 

(7)  Verification  of  assets  and  lia- 
bilities; 

(8)  An  analysis  of  bonded  indebtedness, 

(9)  An  examination  of  capital  assets,  in- 
ventories, Burplus  accounts  and 
vouchers  payable, 

(10)  Verification  of  all  accounts  paid 
through  examination  of  vouchers; 
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(11)  A statement  of  whether  or  not  the 
fiscal  affairs  of  the  district  have 
been  administered  according  to  law; 

(12)  An  evaluation  of  the  accounting 
system. 

"5.  The  auditors  shall  submit  copies  of  the 
audit  report  to  each  member  of  the  board  of 
directors , and  the  board  shall  submit  the 
audit  to  the  state  department  of  education, 
and  the  county  superintendent  of  schools  im- 
mediately upon  Its  comple tion.  If  the  audit 
is  not  received  by  the  state  department  of 
education  within  one  hundred  and  twenty  days 
following  the  close  of  the  fiscal  year  all 
state  sild  shall  be  withheld  until  such  audit 
is  filed. 

"6.  The  board  of  directors  shall  publish  a 
summary  of  the  audit  report  within  thirty 
days  of  its  receipt  with  a statement  of 
where  it  is  on  file  and  advising  tiiat  it  is 
available  for  inspection. " 

Having  set  forth  the  question  involved  and  the  statutes 
giving  rise  to  such  question,  it  should  be  mentioned  that  there 
are  no  cases  determining  such  question,  nor  have  any  cases  been 
found  involving  analogous  questions.  Consequently,  the  ques- 
tion at  hand  must  necessarily  be  resolved,  mainly,  from  a study 
of  the  two  above  mentioned  statutes. 

As  can  be  noted  from  Section  165.115,  above,  the  board  of 
directors  of  a six-director  school  district  is  required  to  ar- 
range for  a biennial  audit  of  its  financial  and  attendance 
records . 

The  next  requirement  is  that  the  audit  shall  be  made  and 
3worn  to  by  someone  selected,  but  not  regularly  employed,  by 
the  board  of  directors. 

Then,  in  Subsection  4 of  this  section  the  various  matters 
which  the  audit  shall  include  are  set  forth. 

As  a consequence  of  the  audit  which  is  required  when  there 
is  a petition  filed  pursuant  to  Section  29.230,  supra,  and  the 
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audit  which  the  board  of  directors  is  required  to  have  made 
under  Section  165.115,  3upra,  the  particular  school  district 
is  placed  under  a financial  burden  since  it  must  pay  for  both 
audits.  And,  of  course,  the  audits  may  cover  the  same  period 
of  time  which  further  illustrates  that,  if  possible,  one 
audit  should  suffice. 

Whether  or  not  one  audit  is  sufficient,  or  in  other  words, 
whether  an  audit  made  pursuant  to  a petition  under  Section 
29.230,  supra,  is  sufficient  to  satisfy  the  requirement  of 
Section  I65.H5,  supra,  would  depend  upon  whether  or  not  the 
particular  audit  followed  the  requirements  of  the  latter  sec- 
tion. Since  such  audit  could  follow  the  requirements  of  Sec- 
tion I65.II5,  there  being  no  limitation  placed  upon  the  mat- 
ters covered  in  the  audit  under  Section  29.230,  and  it  having 
been  stated  in  the  opinion  request  that  such  audit  will  fol- 
low the  requirements  of  Section  165.115,  then  the  one  audit 
would  be  sufficient.  It  should  be  further  pointed  out  that 
such  an  audit  would  have  to  be  accepted  by  the  board  of  di- 
rectors of  the  particular  school  district  since  such  body  is 
authorised  to  select  the  party  who  shall  make  the  audit  re- 
quired in  Section  165.115. 

If,  a3  stated  In  the  opinion  request,  the  audit  made 
pursuant  to  a petition  under  Section  29.230  follows  the  re- 
quirements of  Section  165.115*  and  Is  accepted  by  the  board 
of  directors  of  the  particular  school  district,  then  such 
audit  would  satisfy  the  requirement  of  the  biennial  audit  un- 
der Section  I65.H5. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  an  audit 
made  by  the  State  Auditor  pursuant  to  a petition  by  parties  in 
a school  district  under  Section  29.230,  is,  where  such  audit 
follows  the  requirements  of  Section  165.115  and  is  accepted  by 
the  board  of  directors,  sufficient  to  obviate  the  necessity  of 
the  board  of  directors  of  a six-director  school  district  to  ar- 
range for  the  biennial  audit  required  In  Section  165.115*  RSMo 
1955  Cura.  Supp. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  assistant,  Harold  L.  Henry. 


Yours  very  truly. 


HLH: vlw:hw 


John  M.  Dalton 
Attorney  General 


ASSESSOR J: 
TAXATION : 
REVENUE: 
COUNTIES: 


County  assessor  or  deputies  of  all  counties  except  class 
one  counties  and  the  City  of  St.  Louis  must  call  at  office, 
place  of  doing  business  or  residence  of  each  property  owner 
in  county  and  require  them  to  make  a list  of  all  taxable 
real  and  tangible  personal  property  owned  by  such  person  in 
county.  Property  owner  has  the  duty  to  fill  in  the  valua- 
tion of  all  real  and  personal  property  Included  In  assess- 
ment list. 


February  19,  1957 


Honorable  John  A.  Johnson 
State  Senator 
24th  Senatorial  District 
Ellington,  Missouri 

Dear  Senator  Johnson: 

This  is  in  answer  to  your  opinion  request  to  this  office 
dated  February  7,  1957#  and  which  reads  as  follows: 

"Pursuant  to  a request  from  the  Reynolds  Coun- 
ty Court,  I hereby  request  your  opinion  on  the 
following  matter: 

"The  assessor  of  Reynolds  County  has  devised  a 
means  of  assessment  which  the  county  court  thinks 
is  illegal.  I would  like  therefore  to  have  your 
opinion  as  to  whether  or  not  this  is  a legal  man- 
ner in  which  to  make  assessments. 

"The  assessor  has  been  mailing  out  assessment 
blanks  and  asking  the  property  owners  to  fill 
in  the  description  of  the  property  and  to  leave 
the  valuation  blank  open.  He  has  advised  the 
property  owners  that  he  will  later  fill  in  the 
proper  figure  in  the  valuation  column.  This  is 
being  done  by  mall.*4 

In  answer  to  your  first  inquiry  as  to  whether  it  is  illegal 
for  the  assessor  to  mail  out  assessment  blanks  to  the  property 
owners  asking  them  to  fill  in  the  description  of  the  property,  we 
are  attaching  hereto  two  opinions  from  this  office  to  the  Honor- 
able Clarence  Evans,  dated  March  2,  1949,  and  to  Honorable  Allen 
Rolston,  dated  December  21,  1949.  These  opinions  hold  that  it  is 
the  duty  of  the  assessor  to  call  at  the  office,  place  of  doing 
business  or  residence  of  each  property  owner  within  the  county, 
excepting  class  one  counties  and  the  City  of  St.  Louis,  and  to 
require  such  persons  to  make  and  return  a correct  statement  of 
taxable,  real  and  tangible  personal  property  in  the  county  owned 
by  such  property  owner.  These  opinions  hold  that  the  statutory 
provision,  which  is  now  Section  137. 115,  RSMo.  1949#  which  directs 
the  assessor  to  call  at  the  office,  place  of  doing  business  or 
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residence  of  eaoh  person  required  to  list  property,  is  manda- 
tory and  the  assessor  may  not  by  any  other  means  make  his  de- 
mand upon  the  property  owners  for  the  assessment  lists.  The 
assessor  is  not  required  to  be  present  at  the  time  the  list  is 
prepared,  filed  or  sworn  to  by  the  property  owner,  nor  is  it 
necessary  for  the  assessor  to  check  the  property  except  in  cases 
where  no  list  has  been  returned.  In  that  event,  it  becomes  the 
assessor's  duty  to  check  the  property  and  prepare  the  lists  him- 
self. The  assessor,  after  having  called  at  the  office,  place 
of  doing  business  or  residence  of  the  taxpayer,  and  having  of- 
ficially required  that  an  assessment  list  be  made,  need  not 
again  call  upon  the  taxpayer  to  take  said  list  and  check  the 
property  assessed.  It  is  the  duty  of  the  taxpayer  to  deliver 
the  completed  assessment  list  to  the  assessor  and  the  assessor 
may  designate  his  office  or  some  other  place  in  the  county  as 
the  place  where  the  completed  lists  may  be  delivered  or  mailed 
to  him. 

As  to  your  second  inquiry,  with  regard  to  the  request  by 
the  assessor  that  the  property  owners  leave  the  valuation  blank 
open,  we  find  that  Section  137.120,  RSMo.  1949,  sets  out  what 
the  property  list  shall  contain  which  the  property  owner  is  to 
prepare  and  submit  to  the  assessor.  This  section  provides  as 
follows: 


"Such  lists  shall  contain: 

(1)  A list  of  all  the  real  estate  and 
its  value; 

(2)  A list  of  all  the  livestock,  show- 
ing the  number  of  colts,  yearlings,  two 
year  olds  and  all  other  horses,  mares  and 
geldings  and  their  value;  the  number  of  colts, 
yearlings,  two  year  olds  and  all  other  asseB 
and  jennets  and  their  value;  the  number  of 
colts,  yearlings,  two  year  old3  and  all  other 
mules  and  their  value;  the  number  of  calves, 
yearlings  and  all  other  neat  cattle  and  their 
value;  the  number  of  pigs  and  all  other  hogs 
and  their  value;  the  number  of  lambs  and  all 
other  sheep  and  their  value;  the  number  of 
kids  and  all  other  goats  and  their  value;  the 
number  of  domesticated  rabbits,  domesticated 
animals  of  all  kinds  and  all  other  livestock 
and  their  value;  the  number  of  poultry  includ- 
ing chickens,  guineas,  ducks  and  geese  and 
their  value,  the  number  of  turkeys  and  their 
value,  the  number  of  bee  colonies  and  their 
value; 
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(3)  An  aggregate  statement  of  all  tractors, 
combines,  threshing  machines,  drilling  machines, 
power  balers  and  all  other  farm  machinery  and 
implements  and  their  value; 

(4)  A statement  of  household  property  includ- 
ing the  number  of  pianos  and  other  musical  instru- 
ments, radios,  clocks,  watches,  chains,  and  append- 
ages, sewing  machines,  washing  machines,  refrigera- 
tors, gold  and  silver  plates.  Jewelry,  household 
and  kitchen  furniture  and  the  value  thereof; 

(5)  All  trucks,  motorcycles,  airplanes  and 
all  other  motor  vehicles  and  their  value; 

(6)  All  steamboats,  keelboards,  wharf  boats 
and  all  other  vessels;  all  toll  bridges,  all 
printing  presses,  type  and  machinery  therewith 
connected,  and  all  portable  mills  of  every  de- 
scription, and  all  paintings  and  statuary,  and 
every  other  species  of  tangible  personal  property 
not  exempt  by  law  from  taxation,  ’ 

As  can  be  seen  from  the  reading  of  the  section,  it  provides 
that  the  property  owner  is  to  not  only  state  the  various  types  of 
real  and  personal  property  which  he  owns,  but  also  the  value  of 
that  property. 

It  is  the  opinion  of  this  office  that  the  property  owner  has 
the  duty  to  include  in  the  list  of  property  which  he  must  submit 
to  the  assessor  the  valuation  which  he  plaoes  on  all  the  real  and 
personal  property  owned  by  him. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  county  assessor  or 
his  deputies  in  all  counties  other  than  class  one  counties  and 
the  City  of  St.  Louis  must  call  at  the  office,  place  of  doing 
business  or  residence  of  each  property  owner  in  the  county  and 
require  them  to  make  a correct  statement  of  all  taxable  real  and 
tangible  personal  property  in  the  county  owned  by  such  person. 

It  is  illegal  for  an  assessor  to  mail  out  assessment  blanks  to 
the  property  owners  asking  the  property  owners  to  fill  in  the 
description  of  the  property. 

It  is  also  the  opinion  of  this  office  that  the  property 
owners  have  the  duty  to  fill  in  the  valuation  of  all  real  and 
personal  property  which  they  own  and  which  they  have  included 
on  the  list,  and  it  is  improper  for  the  assessor  to  require  the 
property  owners  to  leave  the  valuation  blank  open. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Richard  w.  Dahms. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


RWD/bi 
Enc.  2 


SPECIAL  ROAD  DISTRICTS:  Submission  and  approval  of  question  of 

disorganization  of  special  road  district 
under  authority  of  Sec.  233.160  RSMo 
1949  does  not  prohibit  immediate  formation 
of  new  district  under  applicable  statutes. 


j June  19,  1957 

I 


Honorable  William  G.  Johnson 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Mr.  Johnson: 

This  opinion  is  rendered  in  reply  to  your  inquiry  read- 
ing as  follows: 

"Section  233.160  of  the  Missouri  Revised  Stat- 
utes, 1949 , provides  a manner  by  which  a 
special  road  district  that  has  adopted  the 
provisions  of  Sections  233. 010  to  233.165, 
that  the  question  may  be  resubmitted  after 
expiration  of  4 years  upon  the  petition  of 
50  resident  taxpayers  of  said  district. 

"The  Syracuse  Special  Road  District  No.  1, 
of  this  county,  was  incorporated  in  1913  and 
was  dissolved  under  Section  233. 160  Revised 
Statutes  of  Missouri,  194 9,  in  the  general 
election  of  November,  1956. 

"50  resident  taxpayers  of  Syracuse  and  sur- 
rounding territory  have  made  application  to 
the  county  court  of  Morgan  County  under  Sec- 
tion 233.010  to  organize  a special  road  dis- 
trict to  be  known  as  the  Syracuse  Special 
Road  District  and  the  area  to  be  included 
is  less,  but  includes  the  same  territory 
that  was  within  the  old  special  road  district. 

I am  enclosing  a map  of  Morgan  County  wherein 
the  old  special  road  district  organized  in 
1913  and  dissolved  in  1956  is  drawn  in  blue 
pencil:  the  area  marked  in  red  is  the  pro- 
posed new  special  road  district. 
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"I  would  appreciate  you  furnishing  me  with 
an  official  opinion  as  to  the  following 
question:  Would  Section  233. 160  of  the  Re- 
vised Statutes  of  Missouri,  19^9,  preclude 
the  organization  of  another  special  road 
district  in  Syracuse  where  the  area  asked 
to  be  included  therein  is  part  of  the  same 
area  that  was  included  in  a dissolved 
special  road  district,  or  must  the  people 
of  Syracuse  wait  the  h years  to  liave  the 
question  resubmitted  as  the  above  mentioned 
Section  seems  to  indicate?" 

Section  233.160  RSMo  19^9  provides: 

"1.  If  any  district  shall  have  adopted  the 
provisions  of  sections  233.010  to  233.165 
the  question  may  be  resubmitted  after  the 
expiration  of  four  years  upon  the  petition 
of  fifty  resident  taxpayers  of  said  district 
at  the  next  general  election,  or  at  a special 
election  to  be  held  for  that  purpose  at  such 
time  as  the  county  court  may  order. 

"2.  The  county  court  shall  give  notice  of 
such  election  and  of  such  submission  by 
publishing  the  same  in  some  newspaper  pub- 
lished in  the  county,  such  notice  to  oe  pub- 
lished for  two  consecutive  weeks,  the  last 
insertion  to  be  within  five  days  next  before 
such  election;  and  such  other  notice  may  be 
given  as  the  court  may  think  proper. 

"3.  The  county  court  shall  have  the  ballots 
for  such  election  printed  and  shall  have 
printed  on  such  ballots  'For  the  disorgan- 
ization of  the  special  road  district, ' 
•Against  the  disorganization  of  the  special 
road  district. ' with  the  direction  'Erase 
the  clause  you  do  not  favor.'  If  a major- 
ity of  the  votes  upon  such  proposition  be 
cast  against  it,  said  district  shall  be  dis- 
incorporated and  the  operation  of  the  law 
shall  cease  in  said  district.  In  all  other 
respect  said  election,  and  the  results  there- 
of, shall  be  governed  by  the  provisions  of 
sections  233-010  to  233.165." 
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The  above  quoted  statute  sets  forth  procedure  for  dis- 
organization of  the  special  road  district  to  which  the  law 
is  directed.  Subparagraph  1 of  the  statute  provides  that 
the  "question"  may  be  resubmitted  after  the  expiration  of 
four  years.  The  nature  of  the  "question"  to  be  resubmitted 
is  clearly  disclosed  in  the  language  to  be  printed  on  the 
ballot:  'For  the  disorganization  of  the  special  road  district/’ 

"Against  the  disorganization  of  the  special  road  district." 
Clearly,  the  statute  has  no  reference  to  the  original  formation 
of  a road  district. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  Section  233.160  RSMo 
1949  providing  that  the  question  of  disorganization  of  a special 
road  district  may  not  be  resubmitted  until  four  years  after  the 
election  adopting  such  road  district  will  not  prohibit  incor- 
poration of  a new  road  district  immediately  after  disorgan- 
ization of  the  old  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly 


JLO*M:h« 


John  M.  Dalton 
Attorney  General 


PROSECUTING  ATTORNEYS: 

SALARY  INCREASE: 
SENATE  BILL  NO.  19B  : 
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Prosecuting  attorneys  In  third  and 
fourth  class  counties  are  not  entitled 
to  receive  the  additional  compensation 
provided  by  Senate  Bill  No.  198,  enacted 
by  the  69th  General  Assembly,  during 
their  present  terms  of  .ffice. 


August  15,  1957 


Honorable  William  0.  Johnson 
Prosecuting  Attorney  , Morgan  County 
Versailles,  Missouri 

Dear  Mr.  Johnson: 

Your  recent  request  for  an  official  opinion  reads: 

"The  County  Court  of  Morgan  County  has 
requested  that  I receive  an  opinion  from 
you  as  to  the  effective  date  of  the  addi- 
tional compensation  provided  for  Prose- 
cuting Attorneys  in  counties  of  the  third 
class  as  provided  for  in  Senate  Bill  No. 

193,  passed  by  the  69th  General  Assembly . 

I have  a letter  dated  July  8th  from  the 
office  of  Haskell  Holman,  State  Auditor, 
which  says  Senate  Bill  No.  198  will  become 
effective  August  29,  1957." 

Senate  Bill  No.  198,  enacted  by  the  69th  Oeneral  Assembly, 

which  bill  becomes  effective  August  29*  1957*  reads: 

/ * 

"Section  1.  The  proseouting  attorney  in 
counties  of  the  third  and  fourth  classes, 
in  addition  to  the  compensation  provided 
in  sections  58.280  and  56.290*  56.300, 
and  56.305*  RSMo,  shall  receive  eight 
hundred  dollars  in  3rd  class  counties  and 
six  hundred  dollars  in  4th  class  counties 
per  year,  as  compensation  for  the  addi- 
tional services  performed  by  him  in  relation 
to  aid  to  dependent  children  as  provided  in 
section  208.040  RSMo." 

Section  13  of  Article  VII  of  the  Missouri  Constitution, 
1945*  reads: 
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"The  compensation  of  state , county  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  offioe;  nor  shall  the 
term  of  any  officer  be  extended." 

In  the  case  of  Little  River  Drainage  Diet.  v.  Lassater, 

29  SW2d  716,  at  l.c.  719#  the  Missouri  Supreme  Court  stated: 

"The  constitutional  inhibition  only  applies 
to  compensation  or  fees  of  officers  for 
performing  duties  incident  to  their  offices, 
and  has  no  application  to  additional  duties 
Imposed  upon  such  officers  not  ordinarily 
incident  to  their  offices.  * • *" 

It  will  be  noted  that  the  compensation  provided  by  Senate 
Bill  No.  198,  enacted  by  the  69th  General  Assembly,  is  for  "the 
additional  services  performed  by  him  (the  prosecuting  attorney) 
in  relation  to  aid  to  dependent  children  as  provided  in  Section 
208.040  RSMo." 

That  portion  of  the  law  (§208.040,  RSMo,  Cum.  Supp.  1955) 
under  consideration  here,  which  relates  to  the  duties  of  the 
prosecuting  attorney,  reads : 

" * # * When  any  report  is  made  to  the 
prosecuting  attorney  of  the  desertion  or 
nonsupport  of  a child  for  whom  benefits 

are  claimed,  and  the  whereabouts  of  the 

deserting  or  defaulting  parent  is  known, 
or  can  be  ascertained,  it  shall  be  the 
duty  of  the  prosecuting  attorney  to  fully 
Investigate  all  the  facts  concerning  the 
desertion  or  nonsupport  and  institute 
such  action  as  he  deems  necessary  to 
secure  support  for  such  child.  If  the 
prosecuting  attorney  determines  for  any 
reason  that  an  action  should  not  be  in- 
stituted, a report  of  his  findings  and 
the  reason  an  action  would  not  be  Instituted 
shall  be  made  to  the  Division  of  Welfare, 
e e •" 

Therefore,  all  of  the  prosecuting  attorneys  who  are  in 
offioe  on  August  29,  1957,  the  effective  date  of  Senate  Bill 
No . 198,  had  had  imposed  upon  them  at  the  time  they  took  office 
the  duties  set  forth  above  enacted  by  House  Bill  No.  107  in  1955. 
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The  69th  General  Assembly  repealed  Section  206.040,  Laws 
of  1935*  and  re-enacted  the  section  which  Is  now  Section  208.040 
of  House  Bill  No.  69,  which  becomes  effective  on  August  29,  1957. 
That  portion  of  the  bill  which  relates  to  the  duties  of  the 
prosecuting  attorney  reads: 

11  * * * When  any  report  is  made  to  the 
prosecuting  attorney  of  the  desertion  or 
nonsupport  of  a child  for  whom  benefits 
are  claimed,  and  the  whereabouts  of  the 
deserting  or  defaulting  parent  is  known, 
or  can  be  ascertained,  it  shall  be  the 
duty  of  the  prosecuting  attorney  to  fully 
investigate  all  the  faots  concerning  the 
desertion  or  nonsupport  and  institute  such 
action  as  he  deems  necessary  to  secure 
support  for  such  child.  If  the  prosecuting 
attorney  determines  for  any  reason  that  an 
action  should  not  be  instituted,  a report 
of  his  findings  and  the  reason  an  action 
was  not  instituted  shall  be  made  to  the 
Division  of  Welfare.  * * *" 

It  will  be  noted  that  the  duties  imposed  upon  the  prose- 
cuting attorney  by  the  laws  of  1955  are  precisely  the  same  as  the 
duties  imposed  by  House  Bill  No.  69  of  the  69th  General  Assembly, 
which  bill  becomes  effective  August  29,  1957.  Therefore,  the 
compensation  wnich  is  provided  by  Senate  Bill  No.  198  is  for  duties 
which  were  already  inqposed  upon  the  prosecuting  attorneys  of  the 
state  at  the  time  they  assumed  office,  as  we  pointed  out  above, 
and  the  repeal  and  re-enactment  of  Section  208.040  did  not  add  a 
single  duty  or  impose  a single  additional  act  or  responsibility 
upon  prosecuting  attorneys. 

At  this  point  we  would  call  attention  to  Section  1.120, 

RSMo  1949*  which  reads: 

"The  provisions  of  any  law  or  statute 
which  is  re-enacted,  amended  or  revised, 
so  far  as  they  are  the  same  as  those  of 
prior  laws,  shall  be  construed  as  a con- 
tinuation of  such  laws  and  not  as  new 
enactments . " 
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The  law  of  1955  embraced  children  under  the  age  of  sixteen 
years.  House  Bill  No.  69 , enacted  by  the  69th  General  Assembly, 
embraces  children  under  the  age  of  eighteen  years,  thus  somewhat 
increasing  the  potential  individual  cases  with  which  the  prose- 
cutor may  have  to  deal.  But,  as  we  have  previously  stated,  the 
duties  of  the  prosecuting  attorney  under  the  latter  bill,  are 
precisely  what  they  were  in  1955.  The  fact  that  these  same 
duties  are  set  forth  in  a new  bill  enacted  subsequent  to  1955 
does  not  make  them  new  duties.  We  do  not  believe  that  this 
possibility  of  an  Increase  in  duties  in  this  area  would  affect 
the  situation  insofar  as  the  Instant  question  is  concerned. 

Any  increase  in  the  population  of  a county  constitutes  a poten- 
tial lnorease  in  the  duties  of  the  prosecuting  attorney,  but  it 
would  not  by  reason  of  that  fact  be  argued  that  his  compensation 
should  be  increased. 

Certainly,  the  changing  of  the  age  limit  from  sixteen  to 
eighteen  years  would  not  impose  on  the  prosecuting  attorneys 
additional  duties  which  were  not  Incident  to  their  offices  as 
of  the  date  they  assumed  their  present  terms  of  office. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  prosecuting 
attorneys  in  third  and  fourth  class  counties  are  not  entitled 
to  receive  the  additional  compensation  provided  by  Senate  Bill 
No.  198#  enacted  by  the  69th  General  Assembly,  during  their 

present  terms  of  office. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson. 


Yours  very  truly. 


HFWilcjml 


JOHN  M.  DALTON 
Attorney  General 


CAPITAL  ASSETS: 
REAL  PROPERTY 
"USED  IN  A TRADE 
OR  BUSINESS." 


Whether  or  not  real  property  is  "uccd  in  a trade  or 
busineo3"  so  as  to  be  excluded  from  the  definition 
of  Capital  Asset  as  such  is  defined  in  Section  1*3-- 
100  (2)  Cum.  Supp.  1955,  RSMo  19^9,  is  a factual 
determination  to  be  made  in  each  case.  Gains  and 
losses  from  capital  assets  treated  differently  under 
Missouri  and  Federal  lav;. 


FILED 
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October  23,  1 95V 


Honorable  Jack  C.  Jones 
Senator  Sixteenth  District 
Carrollton,  Missouri 


Dear  Senator  Jones: 


In  your  recent  Inquiry  you  submitted  several  hypothetical 
situations  upon  which  you  desired  to  have  an  opinion,  as  to 
whether  or  not  the  property  concerned  in  each  situation  con- 
stituted a capital  asset  under  the  provisions  of  Section  143. - 
100  (2)  Cumulative  Supplement  1955. 

You  submitted  the  following  situations: 

"Situation  A:  Taxpayer  A was  engaged  in  the 
practice  of  law.  He  purchased  a dwelling 
house  which  he  Intended  to  hold  as  a rental 
property  investment.  He  held  the  property 
for  more  than  six  months  and  sold  it. 

"Situation  B:  Taxpayer  B was  engaged  in  the 
insurance  business.  He  purchased  a dwelling 
house  which  he  intended  to  hold  as  rental 
property  Investment.  He  held  the  property 
for  more  than  six  months  and  sold  it. 

'Situation  Ct  Taxpayer  C was  a farmer.  He 
purchased  some  additional  farming  land  and 
did  not  operate  it  but  rented  it  to  others. 

He  held  the  land  for  more  than  six  months  and 
sold  it. 

"Situation  D:  Taxpayer  D was  a farmer.  Held 
the  farm  which  he  operated  for  more  than  six 
months  and  sold  it." 

It  is  not  stated  in  your  letter,  but  it  is  presumed  that 
your  questions  arise  because  of  a lack  of  understanding  of  the 
effect  of  the  changes  made  in  our  statute  in  1953. 

Section  143.100,  1 (2)  is  as  follows: 
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"1.  * • * The  terra  'capital  assets',  as 

used  In  this  subsection,  means  property 
held  by  the  taxpayer  (whether  or  not  con- 
nected with  his  trade  or  business),  but 
does  not  include  # 

"(2)  Property  used  in  his  trade  or  business, 
of  a character  which  is  subject  to  the  regu- 
lar allowance  for  depreciation,  or  real  prop- 
erty used  in  his  trade  or  business; " 

Prior  to  1953,  our  statute  permitted  capital  gains  treat- 
ment "*  * * in  any  case  * * *"  where  property  was  held  for  more 
than  six  months.  (See  prior  provisions  of  Section  143.100-1, 

RSMo  1949.)  Such  is  not  the  case  now. 

It  becomes  apparent,  immediately,  that  the  question  of 
whether  or  not  something  is  a capital  asset  requires  two  or 
three  determinations  in  the  course  of  arriving  at  any  answer  to 
the  question.  The  first  of  which  seems  to  bet  Is  there  a "trade 
or  business"  involved?  Once  that  is  determined  it  is  not  diffi- 
cult, ordinarily,  to  tell  whether  or  not  real  property  is  used" 
in  it. 


We  can  find  no  help  from  precedents  of  Missouri  cases.  Be- 
cause Section  143.200  of  our  present  code  provides  that  the  di- 
rector of  revenue  may  prescribe  rules  and  regulations  for  the 
administration  of  the  income  tax  laws,  and  because  the  section 
also  provides  that  "*  * * Such  rules  and  regulations  shall  fol- 
low as  nearly  as  practicable  the  rules  and  regulations  prescribed 
by  the  united  States  government  on  income  tax  assessments  and 
collections, " and  because  the  director  has  prescribed  such  rules 
we  find  some  help  from  a study  of  the  federal  oases. 

It  must  be  remembered,  however,  that  the  federal  code, 
Seotion  1231  of  Title  26  in  the  1954  version,  contains  provi- 
sions for  throwing  "non-capital  asset  business  property''  (other 
than  stock  in  trade,  inventories,  or  property  held  for  3ale  to 
customers)  with  "non- sale  or  exchange  inventory  conversions" 
(other  than  stock  in  trade.  Inventories,  or  property  held  for 
sale  to  customers)  into  a hodge-podge,  under  whloh  any  plus 
figure  becomes  a capital  gain  rather  than  ordinary  Income. 

Under  that  seotion  a loss  from  the  sale  of  land,  buildings,  or 
machinery  used  in  the  business,  remains  the  ordinary  loss  that 
the  other  pro visions  of  the  chapter  on  Capital  Oains  and  Losses 
prescribe,  but  the  gain  that  would  otherwise  be  ordinary  becomes 
a capital  gain.  Missouri  has  no  such  provision.  It  certainly 
is  not  possible  for  this  state's  director  of  revenue  to  follow 
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the  federal  regulations  In  to to  just  because  he  must  follow  them 
as  far  as  practicable.  We  need,  here  in  Missouri,  to  determine 
only  whether  or  not  there  was  a trade  or  business,  and  then  de- 
termine whether  or  not  the  property  was  used  in  it.  If  the  prop 
erty  in  question  was  used  in  it,  we  cannot  treat  it  as  a capital 
asset . 

It  is  recognized  by  both  federal  and  state  codes  (for  the 
State,  see  Section  1^3.100-1  which  says  a capital  asset  includes 
property  "whether  or  not  connected  with  a trade  or  business") 
and  regulations,  and  by  various  federal  cases,  that  there  can 
be  and  is  a difference  between  property  "used  in  a trade  or  busl 
ness"  and  property  "held  as  an  investment,"  or  property  "held 
for  investment  purposes."  The  1956  rules  and  regulations  cover- 
ing the  filing  of  Missouri  individual  tax  returns,  on  page  13, 
in  speaking  of  depreciation  and  depreciable  property,  states: 
"This  allowance  is  confined  to  business  or  investment  property 
* * a," 

Further,  tinder  (A),  we  find  the  heading  "Business  Property 
And  Investor’s  Property.  The  deduction  is  allowed  on  property 
used  in  the  taxpayer’s  trade  or  business  and  on  property  held 
for  the  production  of  income,  whether  or  not  used  in  the  tax- 
payer's business.  The  test  relates  to  the  use  to  which  the  prop 
erty  is  put  In  the  tax  year." 

The  regulations  make  still  other  allusions  to  property 
which  might  be  used  either  for  business  or  investment  purposes. 

Thus,  it  is  evident  that  the  State  Department  of  Revenue 
recognizes  that  not  all  income-bearing  property,  and  not  all 
depreciable  property,  is  necessarily  classed  aB  "property  used 
in  a trade  or  business." 

In  the  case  of  Fackler  v.  Commissioner,  133  Fed.  2d  509,  a 
19^3  case  from  the  Sixth  Circuit  Court  of  Appeals,  it  was  said, 
l.c.  511 t 


The  difficulty  centers  around  the  problem 
that  petitioner  here  was  engaged  in  a pro- 
fession which  admittedly  occupied  all  of 
his  business  hours,  but  there  is  such  a 
thing  as  carrying  on  a business  through 
agents  which  is  in  fact  a common  practice. 
The  question  is  one  of  degree  or  'where 
to  draw  the  line ' . " 
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In  Commissioner  v.  Boeing,  106  Fed.  2d  305,  the  taxpayer 
had  contracts  with  a logging  company  to  cut,  ship  and  sell  logs 
from  the  taxpayer's  timber  land.  The  taxpayer  received  one- 
third,  the  logging  company  two-thirds  of  the  gross  sale  price. 

The  logs  were  sold  to  various  purchasers;  the  title  to  the  logs 
remained  in  the  taxpayer  (owner)  until  sold  by  the  logging  com- 
pany. The  contractor  who  was  engaged  to  cut,  remove  and  sell 
the  logs  was  an  independent  contractor.  It  was  held  that  the 
taxpayer  was  engaged  in  a "trade  or  business."  The  court  said: 

"*  * * The  facts  necessary  to  create  the 
status  of  one  engaged  in  a 'trade  or  busi- 
ness' revolve  largely  around  the  frequency 
or  continuity  of  the  transactions  claimed 
to  result  in  a business  status." 

There  was,  of  course,  involved  in  the  Boeing  case  the  ques- 
tion of  "property  held  for  sale  in  the  ordinary  course  of  a trade 
or  business.  Involved  there,  too,  was  the  question  of  an  agency 
relationship,  notwithstanding  the  fact  that  the  contractor  was 
an  independent  contractor. 

The  opposite  was  held,  however,  in  1955  in  the  Court  of 
Appeals,  Georgia,  in  the  case  of  anith  v.  Dunn,  224  Fed.  2d  353. 
There,  under  facts  similar  in  many  respects,  the  taxpayer,  a 
practicing  architect,  turned  the  problem  of  liquidating  in- 
herited real  estate  over  to  a broker.  The  broker  carried  out 
the  sale  and  liquidation  as  a part  of  the  broker's  own  business 
and  independently  of  the  taxpayer.  The  degree  of  supervision 
and  control  retained  by  the  taxpayer  oould  be  one  main  point 
in  distinguishing  the  cases. 

In  the  case  of  Ehrman  v.  Commissioner  of  Internal  Revenue, 
120  Fed.  2d  607,  the  heirs  of  an  estate  sold  land  to  a corpora- 
tion which  proposed  to  subdivide  and  sell  the  land  by  lots. 

For  financial  reasons,  the  corporation  could  not  oontlnue. 

The  heirs  were  forced  to  re- acquire  the  land  which  had  been  sub- 
divided into  lots.  Some  lots  had  been  deeded  to  purchasers; 
some  were  under  contracts  of  sale.  The  decision  was  made  to 
carry  on  the  plans  and  to  sell  by  lots.  That  was  done.  It  was 
held,  applying  the  test  of  frequency  and  continuity  of  actions, 
as  that  test  was  laid  down  in  the  case  of  Commissioner  v.  Boeing, 
the  heirs  were  engaged  in  carrying  on  a trade  or  business  thus 
the  gain  was  not  a capital  gain. 

In  another  case,  Kemp  v.  Murray,  Court  of  Appeals,  Virginia, 
1955*  226  Fed.  2d  941,  the  taxpayer  was  not  in  the  real  estate 
business  and  devoted  most  of  his  time  to  his  duties  as  a 
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corporation  officer.  He  sold  inherited  land  primarily  to  pro- 
vide residential  sites  for  workers  in  his  plant  at  prices  below 
those  obtainable  on  the  market.  The  profits  on  the  sales  were 
held  taxable  as  capital  gains  rather  than  ordinary  income. 

In  the  case  of  Consnlssioner  v.  Smith,  203  Fed.  2d  310, 

Court  of  Appeals,  Second  Circuit,  3aith  claimed  as  bad  debts 
(business)  losses  sustained  by  loans  made  to  a corporation  in 
which  he  was  a twenty  per  cent  stockholder,  treasurer  and  gen- 
eral manager.  He  had  an  Interest  in  several  other  corporations, 
lent  money  to  them  or  left  dividends  or  salaries  as  loans  to  the 

corporation,  it  was  held: 

"Whether  a particular  loss  or  expense  is  in- 
curred in  a taxpayer's  trade  or  business  is 
a question  of  fact  In  each  particular  case." 

It  was  said  further: 

"The  full  time  management  of  one's  investments 
does  not  constitute  a trade  or  business." 

Here  the  case  was  similar  to  Bennett  y.  Clark,  287  U.  S.  410, 
53  S.  Ct.  207  » 88  L.  Ed.  397,  where  it  was  held  that  an  officer 
and  stockholder  was  not  engaged  in  a trade  or  business  merely  be- 
cause he  endorsed  corporation  notes  to  protect  his  investment. 

It  was  stated  (in  the  fonn  of  dictum): 

"If  he  had  been  regularly  engaged  in  lending 
money  to  business  enterprises,  bad  debt  losses 
resulting  therefrom  would  have  been  Incurred 
in  business." 

In  Poss  v.  C.I.R.,  75  Fed.  2d  326,  the  court  considered  the 
question  of  whether  lawyers'  fees  were  normal  and  necessary  de- 
ductions incurred  in  carrying  on  a "trade  or  business."  The 
court  said: 

"A  person  of  property  who  devotes  his  time  to 
active  management  of  it,  and  also  to  active 
participation  in  the  management  of  the  com- 
panies in  which  his  property  is  Invested  and 
who  maintains  an  office  for  that  purpose, 
where  he  spends  a substantial  part  of  hi 3 time, 
is  carrying  on  business  within  the  meaning  of  . 
the  statute  * • *.  The  line  comes  between 
those  who  take  the  position  of  passive  in- 
vestors doing  only  what  is  necessary  from  an 
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investor's  point  of  view,  and  those  who  asso- 
ciate themselves  actively  in  the  enterprise 
in  which  they  are  financially  interested  and 
devote  a substantial  part  of  their  time  to 
that  work  as  a matter  of  business," 

Later,  in  Marsoh  v,  C.X.R.,  110  Fed,  2d  423,  425,  it  was 
stated : 

"In  Miller  v.  Commissioner,  9th  Circuit,  102 
Fed.  2d  476,  479,  it  is  said: 

"•The  courts  have  held  that  where  a man  takes 
an  active  part  in  the  management  of  an  enter- 
prise in  which  he  has  investments,  his  activities 
amount  to  the  carrying  on  of  a trade  or  business, 
but  they  have  drawn  a line  between  such  cases  and 
those  where  the  activities  are  merely  looking 
after  investments  and  doing  only  what  is  neces- 
sary from  an  investment  point  of  view.  Bedell 
v.  Commissioner,  2d  Cir,  1929,  30  Fed.  2d  622; 

Washburn  v.  Commissioner,  8th  Cir.  1921,  51 
Fed.  2d  949)  Foss  v.  Commissioner,  1st  Cir.  1935, 

75  Fed.  2d  326  * * *'." 

The  court  then  further  quoted  from  the  Foss  case  the  last  part 
of  the  quotation  from  the  Foss  case  above,  "The  line  comes  be- 
tween * • * etc . " 

In  February  of  1956,  in  the  Second  Circuit,  in  the  case  of 
Folker  v,  Johnson,  230  Fed.  2d  906,  the  court  said  that  the  tern 
"trade  or  business  ' as  used  in  the  different  sections  of  the 
Internal  Revenue  Code  snould  be  given  the  same  meaning  as  far 
as  possible.  At  l.c.  907,  the  court  stated: 

"The  phrase  'trade  or  business',  has  a common 
and  well  understood  connotation  as  referring 
to  the  activity  or  activities  in  which  a per- 
son engages  for  the  purpose  of  earning  a liveli- 
hood . :l 

In  this  case  the  court  stated  that  absent  any  controlling 
precedents  requiring  the  contrary  conclusion  that  they  would  feel 
constrained  to  give  ‘‘trade  or  business"  its  more  usual  broadly 
inclusive  meaning . 

In  May  of  1956,  in  the  Eastern  District  of  Pennsylvania,  in 
First  National  Bank  of  Lansdale  v.  .Smith,  141  Fed.  Supp.  722,  at 
728,  the  court  said: 
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"A  reading  of  the  cases  which  Involve  the 
construction  of  the  term  'trade  or  business' 
discloses  a general  proposition  of  law  that 
It  Is  a question  of  fact  to  be  determined  by 
the  surrounding  circumstances  of  each  case 
as  to  whether  the  taxpayer  Involved  Is  engaged 
In  a trade  or  business  * * *.  The  general 
rule  Is  the  term  'trade  or  business, ' as  used 
in  the  I.R.C.  in  the  section  Involved  In  this 
case  as  well  as  other  sections,  bears  a re- 
atrloted  meaning  which  does  not  Include  every 
aotivlty  of  an  individual  engaged  in  for  live- 
lihood or  profit.  * * * isolated  or  occasional 
transactions  do  not  constitute  a business,  but 
varied,  continuous  and  regular  activities  by 
a taxpayer  in  a business  venture  in  which  he 
is  not  only  financially  interested  but  to  which 
he  devotes  a substantial  part  of  his  time  may 
make  such  a venture  a business.  * * • Kuhn  v. 

Thompson,  D.C.E.D.  Ark.,  decided  November  13* 

1953  (195^  Prentice  Hall,  par.  72,  358)." 

Whether  or  not  the  term  is  given  a broad  or  a restricted 
meaning,  one  can  certainly  see  that  the  answer  as  to  whether  or 
not  a trade  or  business  exists  depends  upon  the  factual  situation 
in  each  case. 

In  Oilford  v.  C.I.R.,  201  Fed.  2d  735*  Second  Circuit, 
February  5*  1953*  & taxpayer  who  had  an  interest  in  apartments 
and  other  rental  properties  wa3  held  to  be  engaged  in  "trade  or 
business,"  through  agents,  because  the  court  determined  that  an 
appreciable  amount  of  time  and  work  was  necessarily  required  on 
the  part  of  the  managing  agent,  and  if  such  management  was  a 
trade  or  business  the  taxpayer  was  so  engaged  although  she  acted 
only  through  an  agent.  There  the  court  held  that  such  necessary, 
regular  and  continuous  activity  as  maintenance  of  the  rental 
property  in  rental  condition,  the  supplying  of  services  for  the 
tenants  as  were  needed  to  rent  them  to  good  advantage,  amounted 
to  carrying  on  a trade  or  business. 

In  19^6,  the  tax  court,  in  7 T.  C.  372,  in  Hazard  v.  Com- 
missioner, allowed  Leland  Hazard,  a Kansas  City  practicing  at- 
torney, to  deduct  the  entire  loss  occasioned  by  the  sale  of  his 
Kansas  City  residence  as  an  ordinary  loss  on  the  theory  that 
after  he  left  Kansas  City  and  moved  to  Pittsburgh  and  rented 
his  old  Kansas  City  residence,  that  property  was  "used  in  the 
trade  or  business  of  the  taxpayer." 
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Prior  to  1942  depreciation  was  allowable  only  when  prop- 
erty was  "used  in  the  trade  or  business"  of  the  taxpayer.  In 
the  case  of  income-bearing  property  the  commissioner  and  the 
courts  tended  toward  allowing  depreciation  to  be  taken.  There- 
fore, to  do  so,  they  had  to  hold  that  income- bearing  property 
is  property  used  in  a "trade  or  business."  This  case,  though 
decided  four  years  after  a change  in  the  federal  law,  followed 
that  old  concept. 

Depreciation  is  now  allowed  "whether  or  not"  the  property 
is  business  or  investment  property.  (See  the  codes  and  state 
regulations  cited  supra.)  As  can  be  seen  the  later  federal 
cases  cited  herein,  do  not  use  so  elementary  a yard  stick  as 
the  tax  court  did  in  this  case.  Under  what  was  then  23e  of  the 
I.R.C.  (now  Sec.  165),  there  was  allowed  as  a deduction,  losses 
sustained  during  a taxable  year  and  not  compensated  for  by  in- 
surance. Por  individuals  this  was  limited  to  losses  incurred 
in  a trade  or  business.” 

This  case  might  also  be  explained  on  a factual  basis.  Here 
the  factual  situation  regarding  the  taxpayer's  activities  in 
connection  with  the  rental  property,  was  not  reported  in  detail. 

In  a 19^4  case,  N.  D.  Georgia,  Martin  v.  United  States,  119 
Fed.  Supp.  468,  in  discussing  whether  or  not  property  wa3  held 
primarily  for  sale,  the  court  went  into  the  question  of  whether 
or  not  a business  existed.  In  its  "conclusions  of  Law"  in  that 
case  it  said,  l.c.  473: 

'*  * * the  word  'business'  as  used  in  the  statute 
means  'busyness'-—  it  implies  that  one  is  kept 
more  or  les3  busy,  that  the  activity  is  an  00- 
oupation . " 

It  then  cited  Snell  v.  C.I.R.,  Fifth  Circuit,  97  Fed.  2d  891,  892. 

See  also  Curtis  Co.  v.  Commissioner  of  Internal  Revenue,  232 
Ped.  2d  167,  decided  in  Third  Circuit,  U.  S.  Court  of  Appeals,  March 
30,  1956,  for  a comprehensive  discussion  in  both  the  majority 
and  dissenting  opinions  on  the  same  point  as  in  the  Martin  case. 

It  is  an  obvious  conclusion,  from  the  above  cited  cases, 
that  there  is  always  a considerable  question  as  to  where  the 
line  is  drawn  between  the  mere  managerial  attention  to  invest- 
ments and  activity  so  regular  and  continuous  and  varied  as  to 
amount  to  engagement  in  a "trade  or  business."  A study  of  the 
cases  determined  only  by  the  tax  court  indicates  that  that  court 
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until  quite  recently,  at  least,  tended  toward  the  conclusion 
that  any  income-producing  property  is  property  "used  in  a trade 
or  business,”  but  the  federal  appellate  courts  seem  to  imply 
that  the  property  owner  must  engage,  either  personally  or 
through  agents  in  the  management  of  his  property,  and  such  manage- 
ment must  consist  of  more  than  the  mere  attention  to  his  invest- 
ments before  he  can  be  held  to  be  engaging  in  a ’’trade  or  busi- 
ness. ” 


If  we  apply  the  test  of  frequency  or  continuity  and  the 
test  of  the  degree  of  participation  by  the  taxpayer,  as  those 
tests  3eem  to  emerge  from  the  majority  of  the  federal  court 
oases,  to  the  situations  about  which  you  ask,  we  must  come  to 
the  following  conclusions  in  each  of  the  situations  you  submit. 

Situation  A.  ’’Taxpayer  A was  engaged  in  the  prac- 
tice of  law.  He  purchased  a dwelling 
house  which  he  intended  to  hold  as  a 
rental  property  investment.  He  held 
the  property  for  more  than  six  months 
and  sold  it." 

It  would  seem  that  more  facts  would  be  necessary  before  one 
could  make  a determination.  It  i3  obvious  that  one  could  pur- 
chase a dwelling  and  the  lot  on  which  it  stands  and  hold  it  as 
investment  property  only  and  not  take  such  a part  in  the  manage- 
ment, the  care  and  upkeep  of  it,  with  such  frequent  and  continu- 
ous and  varied  activities  as  to  make  it  amount  to  a trade  or 
business.  But,  as  seems  obvious  from  the  Gilford  and  Hazard 
cases  cited  above,  so  could  he,  under  a given  3et  of  faots,  be 
engaged  in  a trade  or  business  of  renting  his  investment  prop- 
erty, in  addition  to  his  profession  or  in  addition  to  another 
trade  or  business. 

Situation  B.  ’’Taxpayer  B was  engaged  in  the  Insur- 
ance business.  He  purchased  a dwell- 
ing house  which  he  intended  to  hold  as 
rental  property  investment.  He  held 
the  property  for  more  than  six  months 
and  sold  it." 

Situation  B is  identical  to  A.  See  the  discussion  above. 

Situation  C.  "Taxpayer  C was  a farmer.  He  purchased 
some  additional  farming  land  and  did 
not  operate  it  but  rented  it  to  others. 

He  held  the  land  for  more  than  six 
months  and  sold  it . " 
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The  situation  here  Is  identical  to  A and  B,  with  the  ex- 
ception of  the  additional  question  as  to  whether  the  mere  fact 
that  property  owned  by  some  taxpayer  is  of  the  same  kind  or 
character  as  other  property  used  in  his  trade  or  business,  is 
enough  to  require  that  all  such  property  so  held  by  the  tax- 
payer be  included  in  the  category  of  "real  property  used  in  a 
trade  or  business.  ' 

We  see  in  the  cases  of  Burkhard  v.  U.  3.,  22  Fed.  Supp.  23, 
affirmed  in  102  Fed.  2d  643,  D.C.  California  1930#  and  Smith  v. 
C.I.R.,  Court  of  Appeals,  Fifth  Circuit,  1956#  233  Fed.  2d  142, 
that  answer  to  this  question  is  No. 

In  the  Burkhard  case  it  was  said  that  a taxpayer  may  be 
both  a dealer  and  an  investor  in  real  estate  at  the  same  time 
as  respects  his  rights  to  deduct  a loss  on  an  exchange  of  real 
property . 

In  the  Smith  case  it  was  held  that  one's  usual  trade  or  busi- 
ness does  not  freeze  all  of  his  dealings  inevitably  within  the 
framework  of  that  calling,  and  he  may  hold  some  property  prima- 
rily for  sale  to  customers  in  the  ordinary  course  of  his  trade 
or  business,  while  holding  similar  property  for  other  purposes. 

It  would  follow  that  if  one  can  hold  property  "for  sale  in  the 
ordinary  course  of  a trade  or  business"  and  hold  the  same  kind 
of  property  for  investment,  he  could  likewise  hold  property 
that  he  "uses"  in  his  trade  or  business  and  some  of  the  same 
kind  for  Investment  only.  It  would  likewise  follow  that  if  a 
dealer  and  an  investor  in  real  estate  may  do  so,  so  may  a far- 
mer. 


Situation  D.  "Taxpayer  D was  a farmer.  He  held 
the  farm  which  he  operated  for  more 
than  six  months  and  sold  it." 

The  answer  to  the  question  as  to  whether  the  land  which  a 
farmer  is  actually  farming  is  "used  in  a trade  or  business 1 ' cer- 
tainly seems  obvious  and  clear  and  above  dispute.  Suoh  farm  is 
certainly  "used  in  the  trade  or  business"  of  a farmer. 

CONCLUSION 

From  the  above  discussion  we  come  to  the  conclusion  that 
whether  or  not  real  property  is  "used  in  a trade  or  business" 
so  as  to  be  excluded  from  the  Missouri  statutory  definition  of 
Capital  Asset  is  a factual  determination  to  be  made  in  eaoh 
case;  and  that  because  of  the  differences  between  federal  and 
state  statutory  provisions,  the  state  may  not  by  regulation 
treat  gains  and  losses  from  the  sale  of  capital  assets  the  same 
as  they  are  treated  under  federal  law  and  regulation. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Russell  S.  Noblet. 

Yours  very  truly. 


RSIV'lc/bl 


John  M.  Dalton 
Attorney  General 


MONINTGXICATING 

BEER: 

REVOCATION  OF 
LICENSE: 


No  pei’son  shall  be  grant jd  a permit  or 
license  to  sell  nonintoxicating  beer  whose 
permit  or  license  as  such  dealer  has  been 
revolied  or  who  has  been  convicted,  since 
the  ratification  of  the  twenty-first  amend- 
ment to  the  Constitution  of  the  United  States, 
of  the  violation  of  the  provisions  of  any  law 
applicable  to  the  manufacture  or  sale  of  in- 
toxicating liquor  or  nonin t oxi cat in"  beer. 


January  1?,  195? 


Honorable  Hollis  M.  Ketchum 
Supervisor 

Department  of  Liquor  Control 
Jefferson  City,  Missouri 


Dear  Sir: 


lour  recent  request  for  an  official  opinion  reads: 

"May  I have  your  official  opinion 
concerning  Sections  312.040  and 
312.510  of  the  Non- Intoxicating 
Beer  Law. 

"Oh  August  8,  1956,  a 3.2#  Non- 
Intoxicating  Beer  by  Drink  licen- 
see was  convicted  in  the  Court  of 
Criminal  Correction,  Division  #1, 

St.  Louis,  Missouri,  and  fined 
$25.00  and  costs  for  selling  3.2# 
non-intoxicating  beer  without  a 
license.  Records  of  this  depart- 
ment show  that  this  person's  li- 
cense expired  June  30,  1956,  and 
she  was  arrested  July  1,  1956  for 
sale  of  non-intoxicating  beer  with- 
out a license.  A license  was  issued 
July  3,  1956  and  she  was  then  con- 
victed August  8,  1956. 

"Section  312.510  of  the  Non-Intoxi- 
cating Beer  Law  reads  in  part  as 
follows: 

":t  * * * If  the  person  so  convicted 
shall  be  the  holder  of  any  permit  or 
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license  issued  pursuant  to  the  pro- 
visions of  this  chapter,  such  con- 
viction by  any  court  of  competent 
jurisdiction  shall,  without  further 
proceeding,  action  or  order  by  any 
court  or  by  the  supervisor  of  liquor 
control,  operate  to  revoke  and  for- 
feit as  of  the  date  of  such  convic- 
tion such  permit  and  all  rights  and 
privileges  granted  thereby,  and  the 
holder  of  such  permit  shall  not  there- 
after, for  a period  of  one  year  after 
the  date  of  such  conviction,  be  en- 
titled to  any  permit  for  any  person 
authorized  in  this  chapter.  ***♦.* 

"Section  312.040  of  the  Non-Intoxi- 
cating  Beer  Law  reads  in  part  as 
follows: 

" •*  * * * and  no  person  shall  be 
granted  a permit  or  license  here- 
under whose  permit  or  license  as 
such  dealer  has  been  revoked,  or 
who  has  been  convicted,  since  the 
ratification  of  the  twenty-first 
amendment  to  the  Constitution  of 
the  United  States,  of  a violation 
of  the  provisions  of  any  law  ap- 
plicable to  the  manufacture  or 
sale  of  intoxicating  liquor  or  non- 
intoxicating  beer  * * * ** 

"May  I be  advised  if  this  licensee  who 
has  been  convicted  of  a violation  of 
the  Non-Intoxicating  Beer  Law  will  be 
eligible  for  a 3*2$  Non-Intoxicating 
Beer  license  come  August  B,  1957  as~ 
set  out  in  Section  312.510  or  will 
this  licensee  be  forever  barred  from 
obtaining  a 3*2^  Non-Intoxicating 
Beer  license  as  set  out  in  Section 
312.040." 
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Paragraphs  1 and  2 of  Section  312*510,  RSMo  1949, 

read: 


*1.  Any  violation  of  any  of  the  pro- 
visions of  this  chapter  not  otherwise 
defined,  shall  be  a misdemeanor,  and 
any  person  guilty  of  violating  any  of 
said  provisions,  and  for  which  viola- 
tion no  other  penalty  is  by  this  chap- 
ter imposed,  shall,  upon  conviction 
thereof  be  adjudged  guilty  of  a mis- 
demeanor and  punished  bv  a fine  of 
not  less  than  fifty  dollars,  nor  more 
than  one  thousand  dollars,  or  by  im- 
prisonment in  the  county  jail  for  a 
term  not  exceeding  one  year,  or  by 
both  such  fine  and  jail  sentence. 

"2.  If  the  person  so  convicted  shall 
be  the  holder  of  any  permit  or  license 
issued  pursuant  to  the  provisions  of 
this  chapter,  such  conviction  by  any 
court  of  competent  jurisdiction  shall, 
without  further  proceeding,  action  or 
order  by  any  court  or  by  the  super- 
visor of  liquor  control,  operate  to 
revoke  and  forfeit  as  of  the  date  of 
such  conviction  such  permit  and  all 
rights  and  privileges  granted  there- 


We  here  note  that  the  above  section  was  enacted  in 

1933. 


It  is  a penalty  section.  The  significant  part  of  it, 
so  far  as  we  are  here  concerned,  is  the  underlined  portion 
in  paragraph  2 which,  although  stated  in  a somewhat  nega- 
tive manner,  holds  the  promise  that  if  the  person  involved 
is  otherwise  qualified  he  may,  within  a year  after  such 
conviction  as  is  described,  apply  for  and  be  entitled  to 
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any  permit  for  any  person  authorized  by  the  chapter,  312. 
We  now  turn  to  Section  312.040,  which  reads: 


"No  person  shall  be  granted  a permit 
or  license  hereunder  unless  such  per- 
son is  of  good  moral  character  and  a 
qualified  legal  voter  and  a taxpaying 
citizen  of  the  county,  town,  city  or 
village  nor  shall  any  corporation  be 
granted  a permit  or  license  hereunder 
unless  the  managing  officer  of  such 
corporation  is  of  good  moral  character 
and  a qualified  legal  voter  and  tax- 


yaj  giuxAou  v/x 

city  or  village 


as  such 

dealer,  any  person  whose  permit  or 
license  has  been  revoked  or  who  has 


been  convicted  of  violating  such 
law  since  the  date  aforesaid;  pro- 
vided, that  nothing  in  this  section 
contained  shall  prevent  the  issuance 
of  permits  or  licenses  to  nonresidents 
of  Missouri  or  foreign  corporations 
for  the  privilege  of  selling  to  duly 
licens  d wholesalers  and  soliciting 
orders  for  the  sale  of  nonintoxicating 
beer,  to,  by  or  through  a duly  licensed 
wholesaler,  within  this  state ." 


We  here  note  that  this  section  was  enacted  in  1941 , 
therefore  being  a later  section  than  the  former.  The 
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significant  part  of  this  section,  we  believe,  is  the  under- 
lined portion. 

This  section,  in  contradistinction  to  the  former  sec- 
tion, is  a qualification  section.  It  flatly  and  plainly 
states  that  no  person  shall  be  granted  a permit  or  license 
to  sell  nonintoxicating  beer  who  has  been  convicted  of  a 
violation  of  any  law  regarding  the  sale  of  intoxicating 
liquor  or  nonintoxicating  beer  since  the  ratification  of 
the  twenty-first  amendment.  This  we  believe  brings  it  in 
direct  conflict  with  that  portion  of  Section  312.510  set 
forth  above,  which  section  states,  by  implication,  that 
after  such  a conviction  there  shall  be  an  automatic  revoca- 
tion of  the  license  and  the  holder  shall  not  be  entitled 
to  receive  a permit  for  a period  of  one  year  thereafter. 

We  do  not  believe  that  full  force  and  effect  can  be  given 
to  both  sections  because  they  are,  we  believe,  mutually 
repugnant.  We  have,  therefore,  to  determine  which  sec- 
tion shall  prevail  and  in  thi3  situation  we  fall  back  upon 
the  principle  of  law  that  where  there  is  an  irreconcilable 
repugnancy  between  two  sections  of  law  the  one  enacted 
later  in  time  prevails  and  repealed  by  implication  the 
former. 

We  are  aware  of  the  fact  that  the  law  does  not  favor 
repeals  by  implication.  In  the  case  of  Preisler  v.  Tober- 
man,  269  S.W.  2d  753 , the  Missouri  Supreme  Court  stated, 
at  l.c.  754s 

"The  1953  Act  contains  no  repealing 
clause  or  provision  whatever.  • "Re- 
peals by  implication  are  not  favored 
- in  order  for  a later  statute  to 
operate  as  a repeal  by  implication 
of  an  earlier  one,  there  must  be 
such  manifest  and  total  repugnance 
that  the  two  cannot  stand;  where 
two  acts  are  seemingly  repugnant, 
they  must,  if  possible,  be  so  con- 
strued that  the  latter  may  not 
operate  as  a repeal  of  the  earlier 
one  by  implication;  if  they  are  not 
irreconcilably  inconsistent,  both 
must  stand."  • Riley  v.  Holland, 

362  Mo.  662,  243  S.W.  2d  79,  61; 


-5- 


Honorable  H0III3  K.  Ketchum 


State  ex  rel.  and  to  Use  of  George  B. 

Peck  Co.  v.  Brown,  340  Ho.  1169,  105 
S.W.  2d  909;  State  ex  rel.  Boyd  v. 

Rutledge,  321  Ho.  1090,  13  S.W.  2d 

1061. ■ 

However,  it  will  be  noted  that  this  case  does  admit 
the  principle  of  repeal  by  implication  where  there  is  a 
total  repugnancy  which  we  believe  to  be  the  case  in  this 
case. 


In  the  case  of  Pogue  v.  Swink,  261  S.W.  2d  40,  at 
l.c.  43  et  seq.,  the  court  stated: 

"Another  principle  of  law  also  ap- 
plies; that  is:  The  rule  that 
where  a later  act  covers  the  entire 
subject  of  a prior  act  or  acts,  mani- 
festing a legislative  intent  that  the 
later  act  prescribes  the  law  with 
respect  to  the  subject  matter,  the 
later  act  supersedes  the  earlier  act 
or  acts.  The  rule  is  well  stated  in 
Murdock  v.  City  of  Memphis,  20  Wall 
590,  616,  67  U.S.  590,  616,  617,  22 

L.Ed.  429,  where  two  act3  of  Congress 
were  under  consideration.  We  quote: 

" »It  will  be  perceived  by  this 
statement  that  there  is  no  re- 
peal by  positive  new  enactments 
inconsistent  in  terms  with  the 
old  law.  It  is  the  words  that 
are  whollv  omitted  in  the  new 
statute  which  constitute  the  im- 
portant feature  in  the  questions 
thus  propounded  for  discussion. 

A careful  comparison  of  these 
two  sections  * * * can  leave  no 
doubt  that  it  was  the  intention 
of  Congress,  by  the  latter  stat- 
ute, to  revise  the  entire  matter 
to  which  they  both  had  reference, 
to  make  such  changes  in  the  law 
as  it  stood  as  they  thought  best. 
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ficatlon  of  the  twenty-first  amendment  to  the  Constitu- 
tion of  the  United  States,  of  the  violation  of  the  pro- 
visions of  any  law  applicable  to  the  manufacture  or  sale 
of  intoxicating  liquor  or  non intoxicating  beer. 

The  foregoing  opinion,  which  1 hereby  approve,  was 
prepared  by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 


HPWilc 
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and  to  substitute  their  will  in 
that  regard  entirely  for  the  old 
law  upon  the  subject.  We  are  of 
opinion  that  it  was  their  inten- 
tion to  make  a new  law  so  far  as 
the  present  law  differed  from 
the  former,  and  that  the  now  law 
embracing  all  that  was  intended 
to  be  preserved  of  the  old,  omit- 
ting what  was  not  30  intended,  be- 
came complete  in  itself  and  re- 
pealed all  other  law  on  the  subject 
embraced  within  it.  The  authorities 
on  this  subject  are  clear  and  uni- 
form. * * * What  is  changed  or 
modified  is  the  law  as  thus  changed 
or  modified.  That  which  is  omitted 
ceased  to  have  any  effect  from  the 
day  that  the  substituted  statute 
was  approved.* 

"See  also  Meriwether  v.  Love,  167  Ho. 

514,  517(1),  67  3.W.  250 ; State  ex 
rel.  Gaston  v.  Shields,  230  Mo.  91, 

102,  130  S.W.  29S,  300:  Hogel  v. 

Lindell,  10  Iio.  4$3,  48$;  59  C.J. 

919,  £ 520:  82  C.J. 5.,  Statutes,  $ 

292,  p.  496;  50  Am.  Jur.  559,  £ 556; 

Crawford,  Statutory  Construction,  196, 

§ 137;  1 Sutherland,  Statutory  Con- 
struction, 475,  5 2018." 

We  believe,  therefore,  that  no  person  whose  license 
has  been  revoked  or  who  has  been  convicted  of  a violation 
of  the  provisions  of  Chapter  312  shall  be  granted  a li- 
cense. 


g-ONCLySION 


It  is  the  opinion  of  this  department  that  no  person 
shall  be  granted  a permit  or  license  to  sell  nonintoxi- 
cating beer  whose  permit  or  license  as  such  dealer  has 
been  revoked  or  who  has  been  convicted,  since  the  rati- 


PUBLICATION  RATES: 

PUBLIC  ADVERTISEMENTS: 
CIRCUIT  COURTS: 

COUNTIES  OP  FIRST  CLASS: 


Circuit  Court  en  banc  in  cities  of  100,000 
population  or  more  has  right  to  set  publica- 
tion rates  at  a higher  figure  than  those 
established  in  Section  493.080,  RSMo.  1949* 
Maximum  publication  rates  in  counties  of  the 
first  class  are  established  by  Section  493.030, 
Cum.  Supp.  1955.  Where  city  of  100, OOOpopulation  or  more  located  in  firs 
class  county,  then  publication  rate  for  the  city  is  established  pursuant 
to  Section  493.080,  supra,  and  publication  rate  for  county  outside  the 


city  i; 


filed 


lished  by  Section  493.030,  supra. 


March  15,  1957 


Honorable  Edgar  T.  seating 

State  Senator 

Jefferson  City,  Missouri 


Dear  Senator  Keating: 


This  is  in  answer  to  your  opinion  request  to  this  office 
dated  March  9,  1957*  which  reads  as  follows: 

"I  will  appreciate  it  if  you  will  give  me  an 
opinion  on  the  right  of  the  Circuit  Court  en 
banc  to  fix  the  rate  for  public  advertising 
under  Section  493.030,  1955  Supplement. 

"This  matter  may  require  legislation  to  clarify 
the  Court's  powers  and  since  the  General  Assem- 
bly will  stop  Introducing  legislation  March  15th, 

I would  like  to  have  your  opinion  as  quickly  as 
possible.  I understand  that  your  office  has 
heretofore  rendered  an  opinion  on  this  subject 
concerning  the  Court  en  banc  in  St.  Louis  City." 

Section  493.030,  Cum.  Supp.  1955*  to  which  you  refer  in  your 
opinion  request,  reads  as  follows: 

"When  any  law,  proclamation,  advertisement, 
nominations  to  office,  proposed  constitutional 
amendments  or  other  questions  to  be  submitted 
to  the  people,  order  or  notice  shall  be  pub- 
lished in  any  newspaper  for  the  state,  or  for 
any  public  officer  on  account  of  or  in  the 
name  of  the  state,  or  for  any  county  or  for 
any  public  officer  on  account  of,  or  in  the 
name  of  any  county,  there  shall  not  be  charged 
by  or  allowed  to  any  such  newspaper  for  such 
publications  a higher  rate  than  three  cents 
per  word  for  each  insertion  for  all  type  mat- 
ter which  is  set  solid  in  any  one  size  of  type. 

When  any  law,  proclamation,  advertisement, 
nominations  to  office,  proposed  constitutional 
amendments  or  other  questions  to  be  submitted 
to  the  people,  order  or  notice,  require,  either 
wholly  or  partially  more  than  one  size  of  type, 
or  the  use  of  any  emblem,  or  the  spacing  of 
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lines  so  as  to  have  a blank  space  between 
the  lines,  or  tabular  matter,  the  rate  shall 
be  computed  by  the  square  Inch  of  space  used, 
which  rate  shall  not  exceed  the  rate  of  sev- 
enty-five cents  per  square  inch  or  major  frac- 
tion thereof  for  each  insertion.  As  used  here- 
in the  term  'word*  means  any  letter,  figure  or 
group  of  letters  or  figures  as  set  apart  by  a 
spaoe . In  all  counties  of  the  first  class  the 
maximum  established  herein  shall  not  exceed  TTve 
cents  per  word  or  one  dollar  and  twenty-five 
cents  per  square  inch,  All  laws  or  part3  of 
laws  in  conflict  herewith,  except  sections 
to  493.090,  are  hereby  repealed.” 

(underscoring  ours . ) 

This  section  oon tains  two  important  provisions  as  far  as 
an  answer  to  your  opinion  request  is  concerned.  First,  it  es- 
tablishes the  maximum  publication  rate  for  all  public  adver- 
tisements in  class  one  counties.  Second,  it  repeals  all  of  the 
laws  in  oonfllot  with  the  above  except  Sections  493.070,  493.080, 
and  493*090,  RSMo.  1949.  These  sections  read  as  follows: 

"493.070.  Advertisements  published  in  speci- 
fied newspapers  (cities  of  100,000  or  more).— 

In  all  cities  of  this  state  which  now  have,  or 
shall  hereafter  have,  a population  of  one  hun- 
dred thousand  inhabitants  or  more,  all  public 
notices  and  advertisements,  directed  by  any 
oourt,  or  required  by  law  to  be  published  in  a 
newspaper,  Bhall  be  published  in  some  dally 
newspaper  of  such  city,  of  general  circulation 
therein,  which  shall  have  been  established  and 
continuously  published  as  such  for  a period  of 
at  least  three  consecutive  years  next  prior  to 
the  publication  of  any  such  notice." 

"493.080.  Notice  of  meeting  to  determine  news- 
paper qualified  to  be  publisher— petitions  of 
newspapers.— In  all  suoh  cities  a board  consist- 
ing of  the  Judges  of  the  circuit  oourt  of  such 
city  or  of  the  Judloial  circuit  in  which  said 
city  is  situated,  or  a majority  of  them  shall  on 
or  before  the  first  day  of  January,  1942,  and 
every  two  years  thereafter,  cause  to  be  published 
in  some  daily  newspaper  of  said  city  a notloe  for 
at  least  twenty  days  announcing  and  designating 
the  time  and  place  when  and  where  said  board  shall 
hold  a hearing  to  determine  what  newspapers  in 
such  cities  are  qualified  to  publish  public  notices 
and  advertisements  under  the  provisions  of  section 
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493.070;  and  all  newspapers  In  said  cities 
desiring  to  publish  such  publlo  notices  and 
advertisements  shall , on  or  prior  to  the  date 
of  each  such  hearing,  file  with  the  board  a 
petition  verified  by  the  affidavit  of  one  of 
the  publishers  thereof,  that  such  newspaper 
has  the  qualifications  set  forth  in  said  sec- 
tion and  desires  to  be  designated  as  a quali- 
fied newspaper  under  the  provisions  of  section 
493.070,  and  a majority  of  the  board  at  such 
time  and  place  shall  determine  what  newspapers 
so  petitioning  are  qualified  under  the  pro- 
visions of  said  seotion  and  shall  make  a re- 
cord thereof  and  shall  file  a copy  thereof  with 
the  clerk  of  all  courts  of  record  within  such 


cities,  and  thereupon  such  newspapers  shall  be 
deemed  and  considered  by  all  courts  and  officers 
of  this  state  to  be  qualified  under  the  provi- 
sions of  said  section;  provided,  however,  that 
there  shall  not  be  charged  by  or  allowed  to  any 
suoh  newspaper  for  such  publications  a higher 
rate  than  fifteen  cents  per  line  for  each  inser- 
tion, the  lines  to  be  two  inches  long  and  to  be 
set  in  type  occupying  twelve  lines  to  the  column 
inch,  fractional  lines  to  be  charged  and  paid 
for  as  one  line;  provided,  however,  that  said 
petition  shall  be  accompanied  by  a good  and  suf- 
ficient bond,  in  a sum  to  be  fixed  by  said  board, 
conditioned  for  the  correct  and  faithful  publica- 
tion in  said  newspaper  of  all  said  public  notices 
and  advertisements,  in  manner  and  form  as  re- 


iiisftiaiTra 


such  newspaper 


qulred  by  law,  and  at  rates  not  in  excess  of  the 

irovided,  further,  that  the 


(Underscoring  ours.) 


”493.090.  Public  notice  or  advertisement  valid, 
when.— No  public  notice  or  advertisement  directed 
by  any  court  or  required  by  law  to  be  published 
in  a newspaper,  in  cities  of  one  hundred  thousand 
inhabitants  or  more,  shall  be  valid  unless  it  be 
published  in  a daily  newspaper  qualified  to  pub- 
lish 3ueh  notices  and  advertisements  under  the  pro- 
visions of  sections  493.070  to  493.090.” 
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Seotion  493.060,  aupra,  provides  that  the  Circuit  Court  en 
banc  In  cities  of  100,000  population  or  more  can.  If  they  deem 
it  In  the  public  Interest,  qualify  any  daily  newspaper  of  gen- 
eral circulation  for  the  publication  of  public  notices  and  ad- 
vertisements at  rates  higher  than  those  established  for  cities  of 
100,000  population  or  more  by  that  section. 

We  call  your  attention  to  the  fact  that  in  Section  493.030, 
supra,  a specific  provision  is  made  to  avoid  any  repeal  by  im- 
plication of  Sections  493.070,  493.080  and  493.090.  Such  being 
the  case,  we  feel  that  the  legislature  definitely  intended  those 
sections  to  remain  applicable  to  public  advertisements  in  cities 
having  a population  of  100,000  or  more. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  in  cities  of  100,000 
inhabitants  or  more,  the  olrcult  court  en  banc,  pursuant  to  Sec- 
tion 493.060,  supra,  has  the  right  to  set  publication  rates  for 
said  city  at  a higher  figure  than  those  established  by  said  Sec- 
tion 493.030,  supra. 

It  is  also  the  opinion  of  this  office  that  the  maximum  pub- 
lication rates  in  counties  of  the  first  class  are  established  by 
Section  493.030,  supra.  Where  a city  of  100,000  inhabitants  or 
more  is  located  within  a first  class  county,  then  the  publication 
rate  in  the  city  would  be  that  established  pursuant  to  the  pro- 
visions of  Section  493.060,  supra,  and  the  rate  for  the  county 
outside  the  city  would  be  that  established  by  Section  493.030, 
supra . 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Richard  W.  Dahms. 


Yours  very  truly. 


RWiy'bl 


JOHN  M.  DALTON 
Attorney  Oeneral 


MOTOR  VfcHICLfcS: 


(1).  a trailer  owned  by  a farmer  and  used  by  him 
exclusively  in  hauling  farm  products  or  other 
property  between  his  farm  and  town  and  between 
farms,  where  the  highways  are  used,  is  not  exempt 
from  the  requirements  of  Chapter  301>  RSMo,  with 
respect  to  the  registration  of  trailers  and  the 
display  of  license  plates  thereon.  ( ).  a farm 
wagon  is  not  a "trailer"  for  the  purposes  of  registra- 
tion. 

December  9,  1957 


Honorable  Harry  Keller 
Representative,  9th  District 
Jackson  County 
1205  Linwood  Boulevard 
Kansas  City,  Missouri 

Dear  Sir* 

This  refers  to  your  request  for  an  opinion  concerning  the  following 
questions  with  respect  to  the  licensing  of  trailers* 

(1) .  Can  a farmer  use  a trailer,  pulled  by  a 
farm  tractor  or  automobile,  to  haul  farm  products 
or  other  property  to  and  from  t own  without  obtain- 
ing a lloense? 

(2) .  Can  a trailer  be  so  operated  between  farms  owned 
by  the  same  farmer  without  a license? 

(3) .  Is  a farm  wagon,  when  pulled  by  a farm  tractor 

or  an  automobile,  a trailer  for  the  purpose  of  licensing? 

Under  the  provisions  of  Chapter  301 » RSMo,  the  owner  of  a trailer 
operated  on  the  highways  of  this  state  is  required  to  obtain  a lloense 
for  the  trailer,  i.e.,  register  the  trailer,  pay  the  registration  fee, 
and  display  a license  plate  on  the  trailer.  Upon  a search  of  the 
statutes,  we  find  no  provision  whloh  makes  an  exception  in  the  case  of 
a trailer  owned  by  a farmer  and  used  by  him  solely  in  hauling  farm 
produots  or  other  property  between  his  farm  and  town,  or  between  two 
farms,  where  the  highways  are  used.  Accordingly,  it  is  our  opinion 
that  in  such  circumstances,  a license  must  be  obtained;  and,  there- 
fore, we  answer  your  first  two  questions  in  the  negative. 

In  discussions  with  representatives  of  this  office  you  have  re- 
ferred to  a statutory  provision  making  an  exception  in  the  case  of 
operations  between  two  farms.  The  provision  which  we  believe  you 
have  had  in  mind  is  Seotion  3^4.260,  RSMo.  which  relates  to  the  opera- 
tion of  farm  tractors,  but  has  no  reference  to  trailers.  In  this 
connection,  we  are  enclosing  for  your  Information  a oopy  of  an  opinion 
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furnished  by  this  office  to  Honorable  W.  C.  Whitlow,  on  January 
which  discusses  Section  304-260  and  other  statutory  provisions  relating 
to  the  use  of  farm  tractors. 


Turning  now  to  your  third  question,  the  terms  "trailer1  and  vehicle 
are  defined  in  Section  301.010,  RSMo,  for  the  purpose  of  registration 
requirements,  as  follows! 


"(27)  'Trailer,*  any  vehicle  without  motive  power 
designed  for  oarrying  property  or  passengers  on  its 
own  structure  and  for  being  drawn  by  self-propelled 
vehicle,  except  those  running  exclusively  on  tracks, 
including  a semitrailer  or  vehiole  of  the  trailer 
type  so  designed  and  used  in  conjunction  with  a self- 
propelled  vehiole  that  a considerable  part  of  its 
own  weight  rests  upon  and  is  oarried  by  the  towing 
vehiole. 


"28  'Vehicle,*  any  mechanical  device  on  wheels, 
designed  primarily  for  use  on  highways,  except 
those  propelled  or  drawn  by  human  power,  or  those 
used  exclusively  on  fixed  rails  or  tracks." 

(Underscoring  ours.) 

In  view  of  the  fact  that  "trailer"  is  defined  as  a "vehiole"  meet- 
ing certain  requirements,  and  the  fact  that,  by  definition,  "vehiole" 
is  limited  to  a mechanical  device  on  wheels  "designed  primarily  for 
use  on  highways,"  this  office  has  previously  expressed  the  opinion 
that  a farm  wagon  is  not  a "trailer"  and  is  not  required  to  be  reg- 
istered as  such,  enclosed  herewith  is  a copy  of  an  opinion  furnished 
by  this  office  to  Honorable  Max  Benne,  on  april  20,  1954*  to  this 
effeot. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  (l)  a trailer  owned  by  a 
farmer  and  used  by  him  exclusively  in  hauling  farm  products  or  other 
property  between  his  farm  and  town,  and  between  farms  where  the  high- 
ways are  used,  is  not  exempt  from  the  requirements  under  Chapter  301, 
RSMo,  with  respect  to  the  registration  of  trailers  and  the  display  of 
license  plates  thereon,  and  (2)  in  accordance  with  the  prior  opinion  of 
this  office,  u farm  wagon  is  not  a "trailer"  for  the  purposes  of  reg- 
istration. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant,  Mr.  John  C.  Baumann. 


Yours  very  truly. 


JCB : lw 

John  14.  Dalton 

, „ Attorney  General 

Kn.  ( 2) 


County  Court  of  Jackson  County,  Missouri, 
may  purchase  and  furnish  uniforms  to  mem- 
bers of  the  Jackson  County  Highway  Patrol 
so  long  as  the  ownership  of  such  uniforms 
remains  in  the  countv. 


February  28,  1957 


Honorable  J.  Marcus  Kirtley 
County  Counselor 
Suite  202  Court  House 
Kansas  City,  Missouri 


JACKSON  COUNTY 
HIGHWAY  PATROL: 

UNIFORMS: 


r i L E 9 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads: 

"My  attention  has  been  directed  to 
an  opinion  of  your  office  under  date 
of  January  9,  1957,  holding  that  the 
purchase  of  uniforms  for  the  Sheriff 
and  his  deputies  is  not  a proper  ex- 
penditure of  the  County. 

"I  would  appreciate  an  opinion  as  to 
the  expenditure  of  such  funds  for 
such  purpose  in  Jackson  County,  where 
the  Sheriff* 3 Patrol  operates  under 
authority  of  House  3111  #542  enacted 
in  1955,  calling  your  attention  par- 
ticularly to  the  language  of  Section 
4 thereof,  now  Section  57.600." 

We  note  that  you  refer  to  our  opinion  of  January  9, 
1957,  holding  that  the  purchase  of  uniforms  for  the  sheriff 
and  his  deputies  is  not  a proper  expenditure  of  the  county. 
Since  we  do  not  feel  that  your  question  is  directed  to  this 
matter  we  do  not  feel  it  necessary  to  discuss  the  validity 
of  this  opinion. 

Your  question,  on  the  contrary,  is  directed  at  the 
maintenance  of  the  highway  patrol  of  Jackson  County,  which 
patrol  was  created  and  authorized  by  House  Bill  No.  542 
which  was  enacted  by  the  General  Assembly  in  1955*  We 
feel  that  the  county  highway  patrol  of  Jackson  County  is 
a body  separate  and  distinct  from  any  other  existing  in 
Jackson  County.  We  note  that  it  shall  consist  of  "a 
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superintendent  and  other  officers,  sergeants,  patrolmen 
and  radio  personnel  to  be  known  as  the  county  highway 
patrol." 

The  sheriff  shall  provide  rules  for  instruction  and 
discipline  and  be  at  the  head  of  this  force,  which  shall 
be  under  his  exclusive  direction. 

Your  specific  question  is  directed  at  what  is  now  Sec- 
tion 57.600,  RSHo  1949*  Cumulative  Supplement  1955,  which 
reads  as  follows: 

"All  salaries  and  expenses  of  mem- 
bers of  the  patrol  and  all  expendi- 
tures for  vehicles,  equipment,  anas, 
ammunition,  supplies  and  salaries  of 
subordinates  and  clerical  force  and 
all  other  expenditures  for  the  op- 
eration and  maintenance  of  the  patrol 
in  the  protection  of  roads  and  bridges 
maintained  and  constructed  from  the 
county  road  and  bridge  funds,  in  the 
regulation  of  traffic  on  highways 
maintained  and  constructed  by  the 
county  shall  be  paid  monthly  by  the 
county  treasurer  out  of  county  road 
and  bridge  funds  at  the  end  of  each 
month  by  warrant  drawn  by  the  coun- 
ty court  upon  the  county  treasury." 

We  note  in  this  section  that  the  county  court  is  au- 
thorised to  order  warrants  to  be  paid  by  the  county  treas- 
urer out  of  county  road  and  bridge  funds,  at  the  end  of 
each  month,  for  various  items  of  expenditure  of  the  county 
highway  patrol  of  Jackson  County,  among  which  items  is 
"equipment." 

The  question  now  is  whether  the  word  "equipment"  in- 
cludes uniforms.  As  used  in  this  section  we  believe  that 
it  does. 

In  the  case  of  Steinfeld  v.  Jefferson  County  Fiscal 
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Court,  229  8.W.  2d  319.  the  Court  of  Appeals  of  Kentucky, 
at  l.o.  321  et  seq.,hald: 

"It  is  manifest  that  the  County  Court 
did  not  abuse  its  discretion  in  adopt- 
ing the  regulation  of  October  26,  1949 
and  the  Fiscal  Court  had  the  right  to 
appropriate  money  for  the  purchase  of 
the  uniforms  in  question,  unless  pro- 
hibited by  KRS  70.560,  supra,  which 
question  we  now  will  examine. 

"KRS  70*560  raandatorily  provides  that 
the  Fiscal  Court  shall  fix  the  sala- 
ries of  the  members  of  the  police  force, 
which  right  and  power  likewise  is  pre- 
served in  KRS  70.550.  Had  the  Legis- 
lature, in  enacting  KRS  70.560,  stop- 
ped at  this  point,  we  still  would  have 
no  difficulty  in  determining  that  the 
Fiscal  Court  inferentially  would  be 
required  to  appropriate  such  auras  as 
would  be  necessary  to  purchase  reason- 
able equipment,  including  uniforms, 
for  the  department.  But  the  Legisla- 
ture apparently  anticipated  that  some 
equipment  which  otherwise  could  be 
requisitioned  might  involve  the  ex- 
penditure of  such  large  sums  of  money 
as  to  embarrass  the  general  fund  of 
the  county,  if  made  without  regard  to 
other  fiscal  requirements.  It  there- 
fore extended  the  purview  of  KRS 
70.560  and  curtailed  the  otherwise 
unlimited  authority  of  the  County- 
Court  under  the  provisions  of  KRS 
70.550  by  leaving  the  purchase  of 
certain  designated  types  and  items 
of  equipment  entirely  within  the 
discretion  of  the  Fiscal  Court. 

The  enumeration  of  such  equipment 
was  not  a designation  of  that  re- 
ferred to  in  the  preceding  section 
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of  the  statute.  It  was  a mere  lift- 
ing of  the  enumerated  types  and  items 
of  equipment  from  the  sole  authority 
of  the  County  Court  and  granting  to 
the  Fiscal  Court  the  right  to  refuse 
to  purchase  such  items  even  though 
requested  by  the  County  Court.  We  do 
not  perceive  that  the  granting  of  dis- 
crotionary powers  to  the  Fiscal  Court 
in  respect  to  the  purchase  of  the 
items  enumerated  in  KRS  70*560  in- 
fringes on  the  right  of  the  County 
Court  to  requisition  these  or  other 
items  of  equipment  which  it  deems 
necessary  for  the  proper  functioning 
of  the  police  department.  The  Fiscal 
Coxirt  has  the  absolute  right  to  reject 
requisitions  for  the  enumerated  items 
but  ha3  no  arbitrary  discretion  in 
respect  to  items  not  enumerated.  Since 
the  intention  of  the  Legislature  is  so 
clear,  we  find  no  place  for  the  appli- 
cation of  either  the  rule  or  the  maxim 
invoked  by  appellants. 

"Neither  are  we  impressed  with  the  argu- 
ment that  by  paying  for  the  uniforms  the 
Fiscal  Court  has  increased  the  compensa- 
tion of  the  police  officers.  The  wearers 
of  the  uniforms  obtain  no  property  right 
in  them,  and  use  them  only  as  they  might 
use  other  equipment,  furnished  for  the 
use  of  the  Department  and  the  benefit  of 
the  community  which  they  are  employed  to 
serve.  A different  view  might  be  taken 
if  the  officer  were  presented  with  the 
uniform  for  use  or  disposition  while  not 
engaged  in  the  service  of  the  Department." 

In  the  case  of  Edkins  v.  Board  of  Education  of  City 
of  New  York,  287  N.  Y.  505,  U N.B.  2d  75,  it  was  held 
that  under  a statute  imposing  the  duty  on  the  board  of 
education  to  purchase  such  "equipment"  as  might  be  neces- 
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sary  for  the  proper  and  efficient  manner  of  educational 
activity,  the  quoted  word  included  protective  clothing 
for  child  students  similar  to  that  furnished  by  employers 
to  men  performing  the  same  machine  shop  operations  in  in- 
dustry. 

In  the  case  of  Palmer  v.  Great  Northern  Railway  Com- 
pany (Mont.),  170  Pac.  2d  76£.  the  court  held  that  safety 
shoes  used  by  a laborer  in  railroad  shops  were  "equipment" 
within  the  state  railroad  employers*  liability  act. 

We  believe,  therefore,  that  uniforms  may  be  furnished 
to  the  Jack son  County  Highway  Patrol  so  long  as  the  owner- 
ship of  such  uniforms  remains  in  the  county  of  Jackson. 


coucmsiou 


It  is  the  opinion  of  this  department  that  the  County 
Court  of  Jackson  County,  Missouri,  may  purchase  and  furnish 
uniforms  to  members  of  the  Jackson  County  Highway  Patrol  so 
long  as  the  ownerahip  of  such  uniforms  remains  in  the  county. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Hugh  F.  Williamson. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 


COUNTY : 

COUNTY  COURT: 
PURCHASING  -iGHNT: 


Not  necessary  for  Presiding  Judge  of  County  Court, 
Jackson  County,  Missouri,  to  sign  or  indicate  his 
approval  on  a purchase  order. 


nugust  ' , 1957 


Honorable  J.  Marcus  Kirtley 
County  Counselor,  Jackson  County 
Suite  202,  County  Courthouse 
Kansas  City,  Missouri 

Attention:  Honorable  Richard  H.  Koenigsdorf, 

Assistant  County  Counselor 


Dear  Sirt 

This  will  acknowledge  receipt  of  your  request  for  an  opinion  of 
this  Department,  which  reads: 

"The  County  Court  of  Jackson  County,  Missouri, 
has  requested  this  office  to  write  you  for  an 
opinion  as  to  the  requirements  prescribed  for 
the  County  Court  in  authorising  or  validating  a 
written  order  of  purchase  made  by  the  Purchasing 
Agent  of  this  county  after  properly  certified 
to  by  the  Accounting  Officer  of  the  county, 
particularly  with  reference  to  the  following: 

" (l)  Is  it  necessary  that  the  Presiding 
Judge  of  this  County  sign,  or  in  any  manner 
indicate  his  approval,  on  a written  order  of 
purchase  prepared  by  the  Purchasing  Agent  be- 
fore such  order  of  purchase  becomes  valid? 

"(2)  If  your  answer  to  No.  1 is  in  the 
affirmative,  may  the  other  judges  of  the  County 
Court  authorize  a purchase  if  the  Presiding 
Judge  refuses  to  sign  or  disapprove  an  order  of 
purchase  of  the  purchasing  agent? 

M(3)  If  you? answer  to  No.  1 is  in  the 
negative,  what  Is  the  requirement  for  signature 
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by  any  particular  official  or  officers  of  this 
county  to  validate  an  order  of  purchase  by 
Jackson  County? 

"This  matter  is  of  immediate  concern  in  this  county 
and  it  would  vippr eclated  if  you  would  give  same 
your  earliest  possible  consideration." 

Article  VI,  Section  7,  Missouri  Constitution,  vests  in  the 
county  court  authority  to  manage  all  county  business  as  prescribed 
by  law. 

Section  50.753*  MoRS  Cum.  Supp.  1955,  created  for  all  first 
class  counties  the  office  of  county  purchasing  agent,  and  reads: 

"There  is  hereby  created  in  all  counties  of  the 
first  class  not  having  a charter  form  of  govern- 
ment the  position  of  county  purchasing  agent. 

The  purchasing  agent  shall  be  appointed  by  the 
county  court  by  order  of  the  court  and  shall 
serve  at  the  pleasure  of  the  court,  and  at  such 
compensation  as  shall  be  determined  by  the  court; 
such  purchasing  agent  shall  be  entitled  to  such 
assistants  and  employees  as  the  county  court  shall 
appoint  and  at  such  compensation  as  shall  be 
determined  by  the  court." 

Section  50.755*  MoRS  Cum.  Supp.  1955*  further  requires  all 
county  officials  and  employees  shall  make  known  to  the  county  pur- 
chasing agent  in  first  class  counties  their  needs,  and  it  is  then 
the  duty  of  said  purchasing  agent  under  the  direction  of  the  county 
court  to  investigate  and  determine  ctxe  actual  need  for  same.  Said 
sec t'ion  reads: 

"All  county  officers,  officials  or  employees,  shall 
make  known  to  the  county  purchasing  agent,  as  herein 
provided,  any  and  all  requirements  that  may  exist  for 
the  purchase  of  any  and  all  articles  needed  for  the 
proper  conduct  or  duties  of  their  office  or  position, 
and  it  shall  be  the  duty  of  such  purchasing  agent, 
under  the  direction  of  the  county  court,  to  Investi- 
gate and  determine  If  such  article  or  articles  are 
necessary  and  actually  required  for  the  proper  con- 
duct of  the  official  business  of  the  county. 

Under  Section  50.757,  MoRS  Cum.  Supp.  1955,  it  prescribes  the 
duty  of  said  county  purchasing  agent  which  is  to  purchase  necessary 
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supplies  for  the  conduct  of  the  county  business  in  all  departments  and 
said  section  reads: 

"It  shall  be  the  duty  of  the  county  purchasing 
agent  to  purchase  all  supplies  of  whatever 
kind  or  nature,  necessary  for  the  conduct  of 
the  business  of  the  county  in  ail  its  depart- 
ments; and  the  county  shall  not  be  liable 
for  any  debts  except  upon  the  written  order 
of  such  purchasing  agent,  which  agent  shall 
be  required  to  make  purchases  only  from  those 
offering  the  lowest  price,  quality  considered, 
and  the  purchasing  agent  is  not  authorized  to 
purchase  supplies  of  higher  quality  or  price 
than  is  reasonably  required  for  the  purpose  to 
which  they  are  to  be  applied." 

Section  55.010,  MoRS  194-9,  briefly  provides  that  the  county 
auditor  in  first  class  counties  as  Jackson  County,  shall  also  be 
the  budget  officer  and  accounting  officer  of  the  county. 

Section  55*030,  MoRS  194-9,  further  provides  that  the  county 
auditor  shall  keep  accounts  of  ail  appropriations  and  expenses  made 
by  the  county  court  and  no  warrant  shall  be  drawn  or  obligation  in- 
curred without  his  certificate  to  the  effect  that  there  remains  an 
unencumbered  balance  sufficient  to  pay  same.  Furthermore,  that  he 
shall  audit  and  examine  all  accounts,  demands  and  claims  presented 
for  payment  before  same  shall  be  allowed  or  a warrant  issued  therefor. 

You  first  inquire  if  it  is  necessary  that  the  presiding  judge 
of  the  county  court  of  Jackson  County,  Missouri,  sign,  or  in  any 
manner  indicate,  his  approval  on  a written  order  of  purchase  prepared 
by  the  purchasing  agent  before  such  order  of  purchase  becomes  valid. 

Your  request  is  not  as  to  whether  the  presiding  judge  is  required 
to  sign  a warrant  for  the  payment  of  such  expenditure.  The  appellate 
courts  have  held  that  to  be  merely  a ministerial  duty  and  that  he 
must  affix  his  signature  thereto  or  he  is  subject  to  mandamus. 

We  understand  from  your  request  that  said  purchase  order  made 
by  your  purchasing  agent  has  been  properly  certified  to  by  the  county 
auditor  of  Jackson  County,  Missouri. 

In  view  of  the  foregoing  statutes  creating  the  office  of  the 
county  purchasing  agent,  granting  said  purchasing  agent  of  said  county 
authority  to  determine  the  necessity  for  any  supplies  and  then  direct- 
ing him  to  purchase  such  necessary  supplies  for  the  various  depart- 
ments, we  believe  that  it  was  the  legislative  intent  in  enacting 
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such  statutes  to  permit  said  purchasing  agent  to  exercise  his  dis- 
cretion with  only  slight  lijoitations  thereon.  That  such  purchase 
order  must,  of  course,  have  the  certification  of  the  county  auditor 
and  that  under  Section  50.755*  supra,  the  county  purchasing  agent 
must  determine  the  necessity  for  any  supplies  requisitioned  by  any 
county  official  or  employee  under  the  direction  of  the  county  court. 
The  words  "under  the  direction  of  the  county  court"  have  seldom  been 
defined  by  the  appellate  courts,  however,  one  decision,  namely, 

Rosa  v.  Long,  25*  N.W.  94*  219  Iowa  471*  the  court  did  define  such 
words.  In  said  decision  the  statute  to  be  construed  authorized  the 
conservator  of  the  national  bank  to  act  "under  the  direction  of  the 
comptroller"  and  the  court  in  its  decision  held  that  to  mean  no 
more  than  that  the  conservator  shall  be  subject  to  the  direction 
of  the  comptroller,  but  that  it  did  not  require  him  to  secure 
special  authorization  from  the  comptroller  before  bringing  action 
on  ordinary  claims  against  a debtor.  In  so  holding,  the  court  said 
at  l.c.  95* 

"14-6]  The  federal  statute  relating  to  the 
appointment  powers,  and  duties  of  a conservator 
of  a national  bank  provides  as  follows:  'When- 
ever he  shall  deem  it  necessary  in  order  to  con- 
serve the  assets  of  any  bank  for  the  benefit  of 
the  depositors  and  other  creditors,  ■>  * # the 

Comptroller  of  the  Currency  my  appoint  a con- 
servator for  such  bank  and  reqviire  of  him  such 
bond  and  security  as  the  Comptroller  ■>  «•  -*  *• 
deems  proper.  The  conservator,  under  the 
direction  of  the  Comptroller,  shall  take 
possession  of  the  books,  records,  and  assets 
of  every  description  of  such  bank  and  take  such 
action  as  may  be  necessary  to  conserve  the 
assets  of  such  bank  pending  further  disposition 
of  its  business  as  provided  by  law.  Such  con- 
servator shall  have  all  the  rights,  powers,  and 
privileges  now  possessed  by  or  hereafter  given 
receivers  of  insolvent  national  banks.'  Section 
203  of  the  National  Act  of  March  9,  1933,  Bank 
Conservation  Act,  §203  l 12  USCA  §203]  . The 
language  of  this  statute  authorizes  the  conservator 
under  the  direction  of  the  Comptroller  to  take 
possession  of  such  books,  records,  and  assets  of 
every  description,  and  take  such  action  as  may  be 
necessary  to  conserve  the  assets  of  such  bank.  It 
also  gives  the  conservator  all  the  rights,  powers. 
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and  privileges  given  receivers  of  insolvent 
national  banks.  It  is  the  well-settled  rule 
of  law  that  it  is  part  of  the  duties  of  a 
receiver  to  collect  the  assets  of  the  bank, 
and,  in  pursuance  of  this  authority  and  duty, 
he  has  a right  to  comae nee  an  action  for  the 
collection  of  the  securities  in  his  possession. 
The  very  purpose  of  his  appointment  is  to  do 
what  his  name  implies,  viz.,  to  oonserve  the 
assets  of  the  bank.  It  is  claimed  by  de- 
fendant tliat,  because  the  statute  authorizes 
the  conservator  to  act  under  the  direction  of 
the  Comptroller,  it  is  necessary  for  him, 
before  commencing  an  action,  to  first  receive 
authority  therefor  from  the  Comptroller.  This 
language,  however,  means  no  more  than  that  the 
conservator  shall  be  subject  to  the  direction 
of  the  Comptroller,  and  is  not  intended  to 
require  him  to  secure  special  authority  from 
the  Comptroller  before  bringing  an  action  on  an 
ordinary  olaim  against  a debtor.  As  conservator, 
he  was  the  holder  of  the  notes  in  question,  and 
as  such  was  a proper  party.  Code  |95I1*  Turner 
v.  Richardson,  160  U.S.  67,  21  S.  Ct.  295*  45  L. 
lid.  438 j National  Bank  of  Metropolis  v.  Kennedy, 
17  Wail.  19,  21  L.  £d.  554?  Bank  of  Bethel  v. 
Pahquioque  Bank,  14  Wall.  3^3*  20  L.  bd.  640; 
Cadle  v.  Baker,  20  Wall.  650,  22  L.  ad.  44^*" 


Under  Sections  50.757*  55*030,  supra,  and  Section  50.660,  Mo. 

RS  1949,  the  only  signature  required  on  such  purchase  orders  is  that 
of  the  county  purchasing  agent  along  with  the  certificate  of  the 
county  auditor. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  Department  that  it  is  not 
necessary  for  the  presiding  judge  of  Jackson  County  court  to  sign,  or 
in  any  manner  indicate  his  approval  of,  a written  order  of  purchase 
prepared  by  the  purchasing  agent  before  such  order  of  purchase  be- 
comes valid.  The  only  signature  required  on  a purchase  order  to 
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validate  same  Is  that  of  the  county  purchasing  agent,  along  with  the 
certificate  of  the  county  auditor. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 


Yours  very  truly. 


ARH:mw 


John  M.  Dalton 
Attorney  General 


t 
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Coroner  has  authority  to  exhume  body  buried 
before  an  inquest  when  he  has  reasonable 
grounds  to  suspect  foul  play.  Coroner  has 
authority  to  perform  autopsy  only  if  neces- 
sary to  determine  cause  of  death. 


June  12,  1957 


'Honorable  Paul  Knudsen 
Prosecuting  Attorney 
Caldwell  County 
Kingston,  Missouri 

Dear  Mr.  Knudsen: 

This  is  in  answer  to  your  request  for  an  official  opinion 
from  this  office  which  reads  as  follows: 

"I  am  writing  you  to  request  an  opinion  in  refer- 
ence to  the  powers  of  the  coroner  to  have  a body 
exhumed  and  an  autopsy  performed  on  aaid  body  when 
the  coroner  has  reasonable  belief  by  reason  of  his 
investigation  to  suppose  that  said  person  died  as 
the  result  of  an  attempted  illegal  operation. 

"The  facts  of  this  particular  case  are  that  on 
May  23rd  of  this  year  a young  girl  age  23  to- 
gether with  two  men  entered  a doctor *s  office 
in  this  county  presumably  in  good  health,  and 
within  two  to  two  and  one-half  hours  afterwards 
she  had  died  in  the  doctor’s  office.  The  doctor 
signed  the  death  certificate  as  death  caused  from 
coronary  thrombosis  and  did  not  report  the  same  to 
the  coroner.  The  girl’s  parents  were  notified  who 
in  turn  had  a mortician  pick  up  the  body  and  pre- 
pare same  for  burial.  The  death  occurred  on  May 
23rd  and  burial  was  performed  on  the  afternoon  of 
May  25th.  Same  was  never  reported  to  the  coroner 
by  the  parents  nor  to  the  Sheriff’s  office  nor  to 
my  office  until  the  evening  of  Saturday  May  25th 
after  the  burial  at  which  time  inquiries  were  made 
from  the  Sheriff  of  an  adjoining  county  as  to  the 
cause  of  death.  The  coroner  immediately,  together 
with  the  Sheriff,  conducted  an  investigation  and 
from  their  investigation  they  have  strong  reason  to 
believe  that  the  girl  died  as  the  result  of  an  at- 
tempted abortion . 

"My  inquiry  is  as  to  the  powers  of  the  coroner  in 
having  the  body  exhumed  and  a post  mortem  examina- 
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tlon  made  by  a pathologist.  And  also,  as  to 
hie  duties  In  calling  an  Inquest  after  burial 
where  he  was  not  called  to  view  the  body  and 
the  death  certificate  was  signed  by  the  attend- 
ing physician  who  is  a practicing  doctor  of 
osteopathy  in  this  county." 

In  this  opinion  we  shall  assume  that  the  nearest  of  kin 
to  the  deceased  have  refused  to  give  consent  tc  the  exhumation, 
and  that  the  coroner  has  reasonable  grounds  to  believe  the  bur- 
ied girl  came  to  her  death  by  foul  means. 

Before  answering  ycur  question  we  think  it  necessary  to 
point  out  that  it  is  almost  universally  held  that  upon  inter- 
ment a body  becomes  a part  of  the  ground  to  which  It  has  been 
committed  and  is  in  the  custody  of  the  law.  Only  in  cases  of 
the  gravest  necessity  should  a body  be  disinterred.  This  is 
made  clear  in  25  C.J.S.  1020,  where  it  says: 

"It  is  the  policy  of  the  law,  except  in  cases 
of  nece3sit*y  or  for  laudable  purposes,  that  the 
sanctity  of  the  grave  should  he  maintained,  and 
that  a body  once  suitable  buried  should  remain 
undistrubed;  and  a eourt  will  not.  ordinarily 
order  or  permit  a body  to  be  disinterred  unless 
there  is  a scrong  showing  that  it  *is  necessary 
and  that  the  interests  of  justice  require  it. 

However,  thei^e  ia  no  universal  rule  applicable, 
each  case  depending  on  its  own  facts  and  clr- 
sumBt'ancea*  ana  for  a vaiid  reason,  "upon  ap- 
plication qy  a proper  person,  the  removal" of  a 
body  will  be  permitted."  (Emphasis  ours) 

The  foregoing,  however.  Goes  not  answer  the  question  whether 
the  coroner  has  the  authority  to  exhume  a body.  In  Missouri 
there  is  no  statutory  authority  expressly  authorizing  a coroner 
to  exhume  a body,  furthermore,  the  courts  of  Missouri  have  never 
decided  this  problem. 

At  common  law  the  rule  was  apparently  to  the  effect  that 
"Where  the  body  has  been  buried  before  the  coming  of  the  coro- 
ner, or  before  an  Opportunity  has  been  given  for  a view  by  him- 
self and  Jury,  it  ought  to  be  exhumed'.  13  C.J.  1249.  We  think, 
however,  that  the  answer  to  this  question  here  in  Missouri  is  to 
be  found  in  our  statutes  relating  to  coroners  and  Inquests. 

Upon  reading  these  statutes,  the  conclusion  seems  inescapable 
that  the  presence  of  the  body  at  every  Inquest  is  contemplated. 

( Emphasis  ours ) 


-2- 


Honorable  Paul  Knud sen 


Section  58.300,  RSMo  1949*  provides: 

"The  coroner  shall  administer  an  oath  or  af- 
firmation to  the  Jurors,  in  the  following  form: 

"You  solemnly  swear  (or  affirm)  that  you  will 
diligently  inquire  and  true  presentment  make, 
how  and  by  whom  the  person  who  here  lies  dead 
came  to  his  death,  and  you  shall  deliver  to  rae, 
coroner  of  this  county,  a true  Inquest  thereof, 
according  to  such  evidence  as  shall  be  laid  be- 
fore you  and  according  to  your  knowledge." 

(Emphasis  ours) 

The  oath  required  of  witnesses  at  the  inquest  is  set  out  in 
Section  58.340,  RSMo  1949.  That  section  reads  as  follows: 

"He  shall  administer  to  them  an  oath  or  affirma- 
tion in  form  as  follows: 

"You  do  swear  (or  affirm)  that  the  evidence  you 
shall  give  to  the  inquest,  concerning  the  death 
of  the  person  here  lying  dead,  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth." 

(Emphasis  ours) 
w 

Section  58.36O,  RSMo  1949*  relating  to  the  verdict  and  its 
form,  provides  aB  follows: 

"The  Jury,  having  viewed  the  body,  heard  the 
evidence,  ancT  made  al'1  the  Inquiry  in  their  power, 
shall  draw  up  and  d*nver  to  the  coroner  their  ver- 
dict upon  the  death  under  consideration,  in  writing 
under  their  hand,  and  the  same  shall  be  signed  by 
the  coroner.' 

Thus,  it  becomes  apparent  that  if  the  foregoing  statutes  are 
to  be  complied  with,  the  body  must  necessarily  be  present.  Sec- 
tion 58.260,  RSMo  1949»  provides  in  part  that  when  a person  comes 
to  his  death  by  violence  or  casualty,  the  coroner  shall  eummon  a 
Jury  to  appear  at  the  inquest  and  view  the  body.  In  our  case  here. 
It  appears  as  if  the  buried  girl  came  to  her  death  by  foul  means 
or  as  the  statute  says,  "by  violence." 

Therefore,  in  requiring  the  presence  of  the  body  at  the  in- 
quest, the  statutes  we  have  Just  cited,  impliedly  at  least,  give 
the  coroner  the  authority  to  exhume  the  body  upon  which  the  in- 
quest is  to  be  held.  We  have  based  the  foregoing  upon  the  case 
of  Sejrup  v.  Shepard  et  al.,  Minn.  Sup.,  275  N.W.  607,  decided 
in  1937>  wherein  the  Supreme  Court  of  Minnesota  in  interpreting 
its  statutes,  which  are  very  similar  to  ours,  held  the  coroner 
had  the  implied  authority  to  exhume  a body  when  he  had  reasonable 
grounds  to  believe  the  deceased  came  to  his  death  by  foul  means. 
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In  addition,  we  think  that  what  the  court  said  at  l.c.  688  Is 
vary  applicable  to  our  problem  here,  and  serves  as  a warning  to 
all  coroners.  It  said: 

"We  are  not  unmindful  of  the  duty  owed  to  the 
dead  and  the  regard  which  must  be  had  for  the 
feelings  of  relatives  and  friends.  The  disturb- 
ance of  the  resting  place  of  those  who  have  pass- 
ed on  Is  not  a matter  to  be  lightly  taken.  How- 
ever, the  Interest  of  the  state  and  its  citizens 
in  enforcement  of  the  laws  mjtst  prevail  over  these 
considerations  when  It  appeals  likely  that  a crime 
has  been  committed. 


'We  do  not  mean  to  hold  that  coroners  mav  ex- 
hume bodies  Indiscriminately,  even  for  the  pur- 
pose of  holding  an  inquest.  It  might  appear 
that, because  or  the  passage  of  time  or  becaui 


of  other  factors  tend! 
dances  of  the  cause  of 


because 

to  destroy  the  evi- 
eath,  the  inquest  would 


not  accomplish  its  purpose,  or  sufficient  cause 
for  holding  the  same  did  not  exist,  or,  because 
of  considerations  of  public  health  and  welfare, 
it  would  not  be  advisable  to  permit  the  exhuma- 
tion of  a dead  body.  In  such  cases,  or  in  any 
other  case  where  a proper  showing  was  made,  an 
Injunction  to  prevent  such  exhumation  should,  and 
undoubtedly  would.  Issue.  However,  this  is  not 
such  a situation."  (Emphasis  ours) 


The  next  problem  is  whether  the  coroner  has  the  authority  to 
perform  an  autopsy  upon  a body  to  determine  the  cause  of  death. 

The  statutory  duties  regarding  Inquests  [in  Missouri  it  is  a Judi- 
cial determination  whether  the  coroner  will  call  an  inquest,  but 
the  Inquest  and  the  autopsy  itself  are  not  Judicial  proceedings] 
which  have  been  imposed  upon  coroners  of  the  various  counties  are 
set  forth  in  Section  58.260,  RSMo  19^9,  which  reads  as  follows: 

"Every  coroner,  so  soon  as  he  shall  be  notified 
of  the  dead  body  of  any  person,  supposed  to  have 
come  to  his  death  by  violence  or  casualty,  being 
found  within  his  county,  shall  make  out  his  war- 
rant, directed  to  the  sheriff  of  the  county  where 
the  dead  body  is  found,  requiring  him  forthwith  to 
simmon  a jury  of  six  good  and  lawful  citizens  of  the 
county,  to  appear  before  such  coroner,  at  the  time 
and  place  in  his  warrant  expressed,  and  to  inquire, 
upon  a view  of  the  body  of  the  person  there  lying 
dead,  how  and  by  whom  he  cause  to  his  death." 
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In  construing  this  statute  it  has  been  judicially  held  that 
in  connection  with  an  inquest  a coroner  may  have  an  autopsy  per- 
formed. To  this  effect  see  Crenshaw  v.  O’Connell,  Mo.  App.,  150 
S.W.Sd  489.  However,  an  autopsy  even  in  such  circumstances  may 
not  be  performed  upon  the  mere  whim  of  the  coroner,  regardless  of 
his  motives,  but  only  when  necessary  to  assist  in  the  determina- 
tion of  the  cause  of  death.  Under  no  circumstances  may  an  autop- 
sy be  performed  for  the  mere  purpose  of  determining  whether  an 
inquest  should  be  held. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  if  a person 
is  buried  before  a coroner's  inquest  determined  the  cause  of  death, 
and  thereafter,  the  coroner  has  reasonable  grounds  to  believe  subh 
person  came  to  his  death  by  foul  means,  the  coroner  has  the  implied 
authority  to  exhume  the  body,  if  the  body  has  not  been  interred  so 
long  that  an  autopsy  would  not  disclose  the  evidence  the  coroner 
is  seeking. 

It  is  further  our  opinion  that  a coroner,  in  connection  with 
an  inquest  before  a Jury,  may  perform  an  autopsy  upon  a body  only 
if  it  is  necessary  to  determine  the  cause  of  death. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  George  E.  Schaaf. 


Very  truly  yours. 


8*S/lc/ld 


John  M.  Dalton 
Attorney  General 


CRIMINAL  LAW:  An  information  that  accused  crossed  yellow  line 

MOTOR  VEHICLES:  passing  another  vehicle  in  a no-passing  zone  does 

CARELESS  DRIVING:  not  charge  the  commission  of  a crime. 


January  23,  1957 


Honorable  Alden  S.  uanoe 
Prosecuting  Attorney 
Savannah,  Missouri 

Dear  Sir* 

This  office  is  in  receipt  of  your  letter  of  recent  date  re- 
questing an  offioial  opinion,  which  letter  reads  as  follows* 

"1  request  that  your  office  render  an  offioial 
opinion  to  me  concerning  the  question  of  law 
involving  the  manner  of  operation  of  motor 
vehicles  in  the  State  of  Missouri  as  indicated 
by  the  following  facts  and  circumstances.  There 
has  been  considerable  discussion  in  my  county 
among  the  law  enforcement  officers  and  the 
Magistrate  Judge  as  to  whether  or  not  a charge 
of  careless  and  reckless  operation  of  a motor 
vehicle  would  be  adequately  and  legally  stated 
by  the  allegation  that  'the  driver  crossed  a 
yellow  line  in  an  area  designated  as  a no 
passing  sone  by  the  Missouri  State  Highway 
Commission.'  These  words  would,  of  course,  be 
preceded  by  the  usual  wording  of  a careless  and 
reckless  charge,  a copy  of  which  1 am  enclosing 
for  your  use  in  answering  ray  question. 


"Section  304--QA5  Missouri  RS  194-9  seems  to  cover 
the  roatter  of  the  Highway  Commission's  authority 
to  erect  signs  designating  lanes  of  traffic  under 
certain  olroumstances,  and  the  same  section  seems 
to  make  it  a violation  of  the  traffic  code  to  dis- 
obey the  instructions  given  by  such  signs. 

"We  seem  to  have  a lot  of  crossing  of  yellow  lines 
on  the  two-lane  highways  for  the  purpose  of  passing 
other  vehicles.  Wherever  possible,  I make  my 
charge  read  that  the  pass  was  made  while  approaching 
the  crest  of  a grade  or  where  the  vision  ahead  was 
obstructed,  as  provided  under  Section  30I4..OI6 
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Missouri  RS  1949.  Quite  often  we  hare  areas 
where  the  yellow  lines  hare  been  plaoed  upon 
the  highway  by  the  State  Highway  Department 
upon  curves  which  do  not  obstruct  the  view 
ahead.  I have  been  wondering  whether  che 
simple  charge  of  crossing  the  yellow  line 
would  be  sufficient  to  sustain  a oareless 
and  reckless  driving  conviction? 

"I  am  enclosing  a sample  copy  of  the  Informa- 
tion which  would  be  worded  in  the  manner  whioh 
has  created  the  question  in  our  minds 

In  your  letter  you  enolosed  a printed  oopy  of  an  information 
whioh  omitting  caption  and  verification  reads i 

" , Prosecuting  Attorney, 

within'  and  for  ^ County,  in  the 

State  of  Missouri,  upon  ini or  vat ion  and  belief, 
and  upon  his  official  oath.  Informs  the  Magistrate 
Court  of  County,  that  on  or 

about  the  day  of  “ , 19  , 

at  and  in  said  bounty  of  ' 3e  Scats 

of  Missouri,  the  defendant  , did  then 

and  there  unlawfully  and  willfully  drive  and 
operate  a motor  vehicle,  to-wit:  , 

property  of  upon  a public  road  of 

the  3tate  of  Missouri,  known  as  U.S.  Highway 
Ho . in  a oareless  and  imprudent  . anner, 

without  exercising  the  highest  degree  of  care, 
so  aa  to  endanger  the  property,  lives  and  limbs 
of  others  using  said  highway  and  road,  by  then 
and  there  carelessly  and  Imprudently  crossing  a 
yellow  line  while  passing  another  vehicle  in  an 
area  designated  as  a no  passing  zone  by  the 
State  Highway  Commission. " 

In  the  case  of  State  v.  Reynolds,  274  S.W.  2d.  514,  l.e.  516,  it 
waa  stated  as  follows! 

"We  do  not  agree  with  the  State  that  merely 
stating  the  driver  unlawfully  operated  his 
oar  in  a careless  and  imprudent  manner  is 
good  because  It  follows  the  wording  of  tns 
statute.  We  have  set  out  the  rule  followed 
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by  the  courts  in  this  state  that  it  Is  suffici- 
ent to  frame  an  information  in  the  words  of 
the  statute  where  the  statute  describes  the 
entire  offense  by  setting  out  the  facts  con- 
stituting it.  Certainly,  the  words  used  by 
the  State  in  the  information  before  us  do 
not  describe  the  offense  oharged  as  was  held 
in  3tate  v.  Ball,  supra,  cited  by  the  State. 

If  the  Information  had  said  that  defendant 
operated  his  oar  in  a careless  and  imprudent 
manner  in  that  he  was  driving  at  a high  rate 
of  speed  or  was  operating  it  on  the  wrong 
side  of  the  road  or  that  he  was  failing  to 
keep  it  as  near  the  right-hand  side  of  the 
road  as  practicable  or  any  of  the  other  re- 
quirements of  the  statute,  and,  by  so  doing, 
he  endangered  the  property  of  another  or  the 
life  or  limb  of  any  person,  the  information 
would  have  oharged  an  offense  under  the  law. 

As  the  information  stands  it  merely  pleads 
conclusions  of  law.” 

Again,  at  l.c.  Si 5,  in  the  above  oase  the  court  quoting  from 
the  case  of  State  vs.  Maher,  23 2 Mo.  App.  996,  121*.  S.'nf.  2d.  679, 
662,  saidt 


"[2]  (*••**  The  indlotruent  should  state 

faots  which  constitute  the  offense  with  reason- 
able certainty  so  that  the  defendant  may  know 
what  he  is  to  answer.  He  should  not  have  to 
guess  at  what  he  is  to  defend  against  or  speculate 
as  to  the  meaning  of  the  allegations  in  the  charge, 
and  this  is  true  in  prosecutions  for  misdemeanors 
as  well  as  for  felonies.  The  averments  should  be 
so  dear  and  distinct  and  set  forth  with  such 
precision  and  fullness  that  there  could  be  no 
difficulty  in  determining  what  evidence  would 
be  admissible  under  them,  and  so  that  the  court 
and  Jury  may  know  what  they  are  to  try,  of  what 
they  are  to  aoqult  or  convict  the  defendant,  and 
so  that  the  record  may  show,  as  far  as  rosy  be, 
of  what  the  defendant  has  been  put  in  jeopardy. 

(Cases  cited).” 

It  is  thought  that  the  authority  to  pass  upon  what  constitutes 
a hill  or  curve  has  not  been  delegated  by  law  so  as  to  enable  the 
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employees  of  the  Highway  Apartment  or  the  Highway  Patrol  to  designate 
hills  or  curves,  where  passing  a motor  vehicle  traveling  in  the  same 
direction  would  be  illegal,  by  the  placement  of  yellow  lines  at  such 
plaoes • As  the  law  now  stands  it  is  believed  that  an  information 
cannot  be  drawn  to  describe  any  particular  crime  under  the  statutes 
by  referring  to  yellow  lines  to  sufficiently  describe  a criminal 
act.  The  principle  of  law  deemed  relevant  here  has  been  declared 
by  our  courts  in  the  case  of  State  v.  Daugherty,  358  Mo.  73 4,  216 
S.W.  2d.  467,  where  it  is  said  at  l.o.  74-1,  (Mo.  Reps.)} 

"Criminal  statutes  are  to  be  construed  strictly, 
liberally  in  favor  of  the  defendant,  and  strictly 
against  the  state,  both  as  to  the  charge  and  the 
proof.  No  one  is  to  be  made  subject  to  such 
statutes  by  implication. » State  v.  Bartley,  304 
Mo.  $6,  263  S.W.  95,  96 j State  v.  Taylor,  345  Mo. 

325,  133  S.W.  (2d)  336,  341,*  » * * *T' 

In  light  of  the  preceding  discussion  it  cannot  be  recommended 
that  prosecution  should  be  instituted  by  information  citing  accused 
with  oarelessly  and  imprudently  crossing  a yellow  line  while  passing 
another  vehicle  in  an  area  designated  as  a "no  passing"  zone  by  the 
State  Highway  Commission. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  an  information 
declaring  that  a person  crossed  a yellow  line  while  passing  another 
vehicle  in  an  area  designated  as  a no  passing  zone  by  the  Highway 
Commission  does  not  sufficiently  charge  the  commission  of  a crime. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  James  W.  Paris. 


Yours  very  truly. 


JWF  :mw 


John  M.  Dalton 
Attorney  General 


COUNTY  COURTS:  Cannot  expend  county  funds  for 

THIRD  CLASS  COUNTIES:  legal  advice. 


F i L i-  i) 

iS/_ 


April  8,  1957 


Honorable  Alden  S Lance 
Prosecuting  Attorney 
Andrew  County 
Savannah,  Missouri 

Dear  Mr . Lance : 

This  department  is  in  receipt  of  your  recent  request 
for  a legal  opinion,  reading,  in  part,  as  follows: 

Does  the  County  Court  of  a Class 
III  county  have  authority  to  expend 
county  funds  to  employ  an  attorney 
other  than  the  Prosecuting  Attorney 
to  advise  them  upon  matters  of  county 
government/ 

2.  In  the  event  that  the  Assessor  in 
a Class  III  county  makes  a mistake  in 
transferring  figures  from  the  assessment 
list  submitted  by  his  Deputy  Assessor  to 
the  County  Assessment  Books,  which  mistake 
reduced  the  assessed  valuation  of  personal 
property  from  $50 #000  to  $5*000,  and  this 
same  mistake  had  occurred  for  three  years 
in  succession  before  it  was  discovered  by 
the  authorities,  could  the  owner  of  the 
personal  property  which  was  assessed  be 
made  to  pay  State  and  County  taxes  upon 
the  $45*000  reduced  valuation  resulting 
from  the  mistake  for  each  of  the  three 
successive  years? 
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The  first  question  Inquires  if  the  county  court  of  a class 
three  county  has  authority  to  expend  county  funds  to  employ  an 
attorney  other  than  the  prosecuting  attorney  to  advise  them  upon 
matters  of  county  government. 

Section  56.060,  RSMo  1949 , enumerates  the  general  duties  of 
the  prosecuting  attorney,  and  reads  as  follows: 

The  prosecuting  attorneys  shall  commence 
and  prosecute  all  civil  and  criminal  actions 
in  their  respective  counties  in  which  the 
county  or  state  may  be  concerned,  defend  all 
suit 3 against  the  state  or  county,  and  prose- 
cute forfeited  recognizances  and  actions  for 
the  recovery  of  debts,  fines,  penalties  and 
forfeitures  accruing  to  the  state  or  county; 
and  in  all  cases,  civil  and  criminal,  in 
which  changes  of  venue  may  be  granted,  it 
shall  be  his  duty  to  follow  and  prosecute 
or  defend,  as  the  case  may  be,  all  said 
causes,  for  which,  in  addition  to  the  fees 
now  allowed  by  law,  he  shall  receive  his 
actual  expenses.  When  any  criminal  case 
shall  be  taken  to  the  courts  of  appeals 
by  appeal  or  writ  of  error,  it  shall  be 
their  duty  to  represent  the  state  in  such 
case  in  said  courts,  and  make  out  and  cause 
to  be  printed,  at  the  expense  of  the  county, 
and  in  cities  of  over  three  hundred  thousand 
inhabitants,  by  the  city,  all  necessary  ab- 
stracts of  record  and  briefs,  and  if  necessary 
appear  in  said  court  in  person,  or  shall  employ 
some  attorney  at  their  own  expense  to  repre- 
sent the  state  in  such  courts,  and  for  their 
services  shall  receive  such  compensation  as 
may  be  proper,  not  to  exceed  twenty-five 
dollars  for  each  case,  and  necessary  travel- 
ing expenses,  to  be  audited  and  paid  as  other 
claims  are  audited  and  paid  by  the  county 
court  of  such  county,  and  in  such  cities  by 
the  proper  authorities  of  the  city. 

Section  56.070,  RSMo  1949*  requires  the  prosecuting  attorney 
to  represent  the  county  in  all  civil  suits  and  to  perform  certain 
other  duties.  Said  section  reads  as  follows: 
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He  shall  prosecute  or  defend,  as  the  case 
may  require,  all  civil  suits  in  which  the 
county  is  interested,  represent  generally 
the  county  in  all  matters  of  law,  investi- 
gate all  claims  against  the  county,  draw 
all  contracts  relating  to  the  business  of 
the  county,  and  shall  give  his  opinion  with- 
out fee,  in  matters  of  law  in  which  the 
county  is  interested,  and  in  writing  when 
demanded,  to  the  county  oourt,  or  any  judge 
thereof,  except  in  counties  in  which  there 
may  be  a county  counselor.  He  shall  also 
attend  and  prosecute,  on  behalf  of  the  state, 
all  cases  before  the  magistrate  courts,  when 
the  state  is  made  a party  thereto;  provided, 
county  courts  of  any  county  in  this  state 
owning  swamp  or  overflowed  lands  may  employ 
special  counsel  or  attorneys  to  represent 
said  county  or  counties  in  prosecuting  or 
defending  any  suit  or  suits  by  or  against 
said  county  or  counties  for  the  recovery  or 
preservation  of  any  or  all  of  said  swamp  or 
overflowed  lands,  and  quieting  the  title  of 
the  said  county  or  counties  thereto,  and  to 
pay  such  special  counsel  or  attorneys  reason- 
able compensation  for  their  services,  to  be 
paid  out  of  any  funds  arising  from  the  sale 
of  said  3wamp  or  overflowed  lands,  or  out  of 
the  general  revenue  fund  of  said  county  or 
counties. 


Section  56.100,  KSMo  1949*  provides  when  the  prosecuting 
attorney  shall  give  his  written  opinion,  and  to  whom,  and  is  as 
follows: 

The  prosecuting  attorney  shall,  without  fee, 
give  his  opinion  to  any  magistrate  court,  and 
to  any  county  court,  or  to  any  judge  thereof, 
if  required,  on  any  question  of  law  in  any 
criminal  case,  or  other  case  in  which  the 
state  or  county  is  concerned,  pending  before 
such  court  or  officer. 

Section  56.250,  RSMo  1949*  permits  the  county  courts  of 
third  and  fourth  class  counties  to  employ  special  counsel  in 
prosecuting  or  defending  any  suits  by  or  against  the  county, 
and  reads  as  follows: 
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The  county  courts  of  all  counties  in  this 
state  of  the  third  and  fourth  classes  may, 
in  their  discretion,  employ  special  counsel 
or  an  attorney  to  represent  said  county  or 
counties  in  prosecuting  or  defending  any 
suit  or  suits  by  or  against  said  county  or 
counties,  and  may  pay  to  such  special  coun- 
sel or  attorney  reasonable  compensation  for 
their  services,  such  compensation  to  be 
fixed  by  the  county  court  of  such  county, 
to  be  paid  out  of  such  funds  as  the  county 
court  may  direct;  and  such  counsel  or  attorney 
shall  be  a person  learned  in  the  law,  and  at 
least  twenty-five  years  of  age. 

There  is  no  indication  of  a legislative  intent  that  the 
words  expressed  in  Sections  56.070  and  56. 100,  supra,  were  to 
be  given  a technical  meaning.  Therefore,  it  must  be  assumed  to 
be  the  legislative  intent  that  the  language  expressed  in  said 
sections  is  to  be  given  its  plain  or  ordinary  meaning. 

The  word  opinion  has  been  used  in  both  sections,  but  the 
word  advise  does  not  appear  in  either  section.  However,  since 
one  of  the  commonly  accepted  definitions  of  the  word  "advise"  is 
to  give  an  opinion,  it  is  believed  that  the  words  advise"  and 
opinion  are  synonymous  in  meaning  and  may  be  used  interchange- 
ably. Consequently,  where  the  word  opinion  is  used  in  each  of 
said  sections,  it  would  include  the  meaning  of  the  word  "advise. 
We  believe  this  is  substantiated  by  the  following  definition  of 
the  word  "advise  taken  from  Black's  Law  Dictionary: 

ADVISE.  To  give  an  opinion  or  counsel,  or 
recommend  a plan  or  course  of  action;  also 
to  give  notice.  Long  v.  State,  23  Neb.  33* 

36  N.W.  310.  To  encourage.  Voris  v.  People, 

75  Colo.  574,  227  P.  551,  553. 

This  term  is  not  synonymous  with  'persuade' 

(Wilson  v.  State,  3o  Ala.  4ll),  or  with 
'direct'  or  'instruct.'  Where  a statute 
authorizes  the  trial  court  to  advise  the 
Jury  to  acquit,  the  court  has  no  power  to 
instruct  the  jury  to  acquit.  The  court  can 
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only  counsel , and  the  Jury  are  not  bound 
by  the  advice.  People  v.  Horn,  70  Cal.  17/ 

11  P.  470.  'Advise1  imports  that  It  Is  dis- 
cretionary or  optional  with  the  person  ad- 
dressed whether  he  will  act  on  such  advice 
or  not.  State  v.  Downing,  23  Idaho,  540, 

130  P.  46l,  462;  Brown  v.  Brown,  180  N.C. 

433,  104  S.E.  889,  890. 

In  this  connection  we  direct  your  attention  to  the  status 
of  a county  court  and  the  powers  it  possesses  under  provisions 
of  the  Missouri  Constitution  of  1945  and  present  statutes.  A 
very  able  discussion  on  the  county  court  and  its  powers  is  given 
in  the  case  of  State  ex  rel.  Floyd  v.  Philpot,  364  Mo.  735/  in 
which  the  court  said  at  l.c.  744: 

"County  Courts  are  not  now  named  among  the 
’constitutional  courts' in  which  the  Judicial 
power  of  the  state  is  vested  (Article  V,  Con- 
stitution of  Missouri  1945)/  but  such  courts 
are  recognized  in  the  Article  treating  with 
'Local  Government,'  and  they  are  given  authority 
to  'manage  all  county  business  as  prescribed  by 
law. ' Section  7/  Article  VI,  Constitution  of 
Missouri  1945.  The  authorities  are  uniform  to 
the  effect  that,  outside  of  the  management  of 
the  fiscal  affairs  of  the  county,  such  courts 
possess  no  powers  except  those  conferred  by 
statute.  Rippeto  v.  Thompson,  358  Mo.  721, 

216  S. W.  (2d)  505,  508;  Bradford  v.  Phelps 
County,  357  Mo.  830,  210  S.W.  (2d)  996,  999; 

Lancaster  v.  Atchison  County,  352  Mo.  1039, 

180  S.W.  (2d)  706,  708;  State  ex  rel.  Walther 
v.  Johnson,  351  Mo.  293,  173  S.W.  (2d)  4ll, 

413." 

From  this  excerpt  of  the  opinion,  it  appears  that  a county 
court  is  no  longer  a constitutional  court"  in  which  the  state's 
Judicial  power  is  vested,  and  that  under  applicable  provisions  of 
the  new  Constitution,  court  decisions,  and  statutes  of  Missouri 
at  the  present  time,  a county  court  is  the  official  body  in  each 
county  having  charge  of  the  management  of  the  county 1 s financial 
affairs,  and  such  court  possesses  no  powers  except  those  conferred 
on  it  by  statute. 

Sections  56.070  and  56. 100,  supra,  confer  the  right  on  the 
county  court  to  request  legal  advice  of  the  prosecuting  attorney 
in  regard  to  the  matters  referred  to  in  said  sections,  which  are 
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to  advise  the  court  generally  on  questions  of  law  concerning 
proceedings  pending  before  the  court , or  matters  in  which 
the  county  is  interested,  and  pay  such  attorney  for  his  ser- 
vices from  county  funds.  When  the  court  is  in  need  of  legal 
advice  in  such  instances,  it  may  request  the  prosecuting  at- 
torney for  same,  and  it  is  the  duty  of  the  prosecuting  attor- 
ney to  give  his  free,  oral  or  written  opinion  to  the  court 
upon  the  matter  of  inquiry,  as  provided  by  Sections  56.070 
and  56.100,  RSMo  ly49. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Paul  N.  Chitwood. 

Yours  very  truly. 


PSCalrvlw 
Enclosures  (2) 


John  M.  Dalton 
Attorney  General 


COUNTY  COURTS:  When  third  class  county  court  was  advised  by 

THIRL  CLASS  COUNTIES:  prosecuting  attorney  against  legal  action  to  evict 
MAY  EMPLOY  tenant  of  county  poor  farm,  and  prosecuting  attor- 

SPECIAL  COUNSEL:  ney  refuses  to  do  anything  further  to  protect  the 

WHEN:  county's  rights,  and  the  court  thereafter  employed 

special  counsel,  who  filed  an  ejectment  suit  to 
evict  tenant,  said  special  counsel  and  not  the 
prosecuting  attorney  shall  have  exclusive  control 
of  ejectment  suit.  Courts  action  was  authorized 
by  Section  56. 250,  RSMo  19^9*  and  it  may  allow 
reasonable  compensation  to  special  counsel  and 
other  compensation  paid  from  available  county 
funds. 


May  28,  1957 


Honorable  Alden  S.  Lance 
Prosecuting  Attorney 
Andrew  County 
Savannah,  Missouri 

Dear  Mr.  Lance : 

This  department  is  in  receipt  of  your  recent  request  for 
a legal  opinion  based  upon  the  facts  presented  in  detail,  and 
which  may  be  summarized  as  follows: 

By  written  agreement,  the  county  court  of  Andrew  County 
leased  the  county  poor  farm  for  a tern  of  one  year  ending 
January  1,  1957 , to  a tenant  for  the  purpose  of  conducting  a 
nursing  home  on  such  property.  As  a part  of  the  agreement, 
the  tenant  was  to  accept  and  board  all  indigent  persons  of  the 
county  who  would  ordinarily  be  maintained  at  public  expense  on 
the  poor  farm,  For  the  board  of  such  persons,  the  county  court 
agreed  to  pay  the  tenant  $150.00  per  month. 

At  the  end  of  January,  1957 , the  county  court  has  failed  to 
notify  the  tenant  concerning  their  Intention  to  let  the  county 
poor  farm  for  the  coming  year.  At  this  time  the  tenant  had 
been  paid  $150.00  by  the  court,  although  the  lease  had  expired 
the  fl-rat  day  of  the  month.  The  court  then  requested  you  as 
prosecuting  attorney  to  bring  legal  proceedings  to  oust  the 
tenant  from  the  county  poor  farm.  In  a written  legal  opinion, 
you  advised  the  court  that  for  reasons  given  in  said  opinion, 
it  would  be  improper  to  start  legal  proceedings,  to  evict  the 
tenant  of  the  poor  farm  at  that  time.  It  appears  that  you 
failed  to  do  anything  further  in  this  matter,  and  then  the 
court  consulted  a law  firm  for  advice  on  said  matter. 

Thereafter  the  law  firm  which  had  been  employed  by  the 
county  court  filed  an  ejectment  suit  against  the  tenant  of  the 
poor  farm. 

You  have  asked  for  an  opinion  based  upon  these  facts  and 
the  four  specific  queitlons  asked  In  the  request  are: 
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"The  questions  of  law  upon  which  I desire 
your  office  to  render  an  official  opinion 
are  as  follows: 

"1.  On  the  basis  of  the  facts  as  set  out 
above,  do  I have  a right  as  prosecuting 
attorney,  to  intervene  in  the  pending  liti- 
gation as  attorney  for  the  county ? ** 

"2.  Assuming  that  the  answer  to  question 
number  one  is  'yes*,  would  I then,  as 
prosecuting  attorney  of  the  county,  have 
the  legal  right  and  authority  to  assume 
full  control  of  the  litigation  on  behalf 
of  the  county?" 

"3.  Assuming  that  the  answer  to  questions 
numbered  one  and  two  are  'yes’  would  I then 
have  the  legal  right  and  authority  to  dismiss 
this  action  on  behalf  of  the  county,  upon  the 
basis  of  my  belief  that  it  is  unwise  to  pursue 
the  matter  at  this  time?" 

"4.  On  the  basis  of  the  facts  indicated  above, 
would  the  county  court  have  the  authority  to 
pay  the  law  firm  which  they  have  retained  out 
of  the  county  funds  for  work  done  by  this  law 
firm  in  connection  with  the  ejectment  suit?" 

All  statutory  references  herein  are  to  RSMo  1949  unless  otherwise 
specified. 

Section  56.060,  is  in  regard  to  the  general  duties  of  the 
prosecuting  attorney,  among  which  are  those  of  commencing  and 
prosecuting  all  civil  and  criminal  cases  in  his  county,  in  which 
the  state  or  county  may  be  concerned,  and  of  defending  all  suits 
against  the  county  or  state.  Said  section  reads  as  follows: 

"The  prosecuting  attorneys  shall  commence  and 
prosecute  all  civil  and  criminal  actions  in 
their  respective  counties  in  which  the  county 
or  state  may  be  concerned,  defend  all  suits 
against  the  state  or  county,  and  prosecute 
forfeited  recognizances  and  actions  for  the 
recovery  of  debts,  fines,  penalties  and 
forfeitures  accruing  to  the  state  or  county? 
and  in  all  cases,  civil  and  criminal,  in 
which  changes  of  venue  may  be  granted,  it 
shall  be  his  duty  to  follow  and  prosecute  or 
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defend,  as  the  case  may  be,  all  said  causes, 
for  which,  in  addition  to  the  fees  now 
allowed  by  law,  he  shall  receive  his  actual 
expenses.  When  any  criminal  case  shall  be 
taken  to  the  courts  of  appeals  by  appeal 
or  writ  of  error,  it  Bhall  be  their  duty  to 
represent  the  state  in  such  case  in  Baid 
court 8,  and  make  out  and  cause  to  be  printed, 
at  the  expense  of  the  county,  and  in  cltieB 
of  over  three  hundred  thousand  inhabitants, 
by  the  city,  all  necessary  abstracts  of 
record  and  briefs,  and  if  necessary  appear 
in  Baid  court  in  person,  or  shall  employ 
some  attorney  at  their  own  expense  to 
represent  the  state  in  such  courts,  and 
for  their  services  shall  receive  such 
compensation  aB  may  be  proper,  not  to 
exceed  twenty- five  dollars  for  each  case,  and 
necessary  traveling  expenses,  to  be  audited 
and  paid  as  other  claims  are  audited  and  paid 
by  the  county  court  of  such  county,  and  in 
such  citieB  by  the  proper  authorities  of  the 
city.” 

Section  56.070  provides  that  the  prosecuting  attorney  shall 
prosecute  or  defend  all  civil  suits  in  which  the  county  is  interested. 
Said  section  reads  as  follows: 

"He  shall  prosecute  or  defend,  as  the  case 
may  require,  all  civil  suits  in  which  the 
county  is  interested,  represent  generally 
the  county  in  all  matters  of  law,  investi- 
gate all  claims  against  the  county,  draw  all 
contracts  relating  to  the  business  of  the 
county,  and  shall  give  his  opinion,  without 
fee,  in  matters  of  law  in  which  the  county 
is  interested,  and  in  writing  when  demanded, 
to  the  county  court,  or  any  judge  thereof, 
except  in  counties  in  which  there  may  be  a 
county  counselor.  He  shall  also  attend  and 
prosecute,  on  behalf  of  the  state,  all  cases 
before  the  magistrate  court,  when  the  state 
is  made  a party  thereto;  provided,  county 
courts  of  any  county  in  this  state  owning 
swamp  or  overflowed  lands  may  employ  special 
counsel  or  attorneys  to  represent  said  county 
or  counties  in  prosecuting  or  defending  any 
suit  or  suits  by  or  against  said  county  or 
counties  for  the  recovery  or  preservation  of 
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any  or  all  of  said  swamp  or  overflowed  lands, 
and  quieting  the  title  of  the  said  county  or 
counties  thereto,  and  to  pay  such  special 
counsel  or  attorneys  reasonable  compensation 
for  their  services,  to  be  paid  out  of  any 
funds  arising  from  the  sale  of  said,  swamp  or 
overflowed  lands,  or  out  of  the  general 
revenue  fund  of  said  county  or  counties." 

Section  56.250  authorizes  all  county  courts  of  the  third  and 
fourth  classes  of  this  state  to  employ  special  counsel  to  represent 
the  county  in  prosecuting  or  defending  any  suit  In  behalf  of  the 
county.  Your  County  of  Andrew  Is  one  of  class  three  and  this 
section  applies  to  it.  Said  section  reads  as  follows: 

"The  county  courts  of  all  counties  in  this 
state  of  the  third  and  fourth  classes  may, 
in  their  discretion,  employ  special  counsel 
or  an  attorney  to  represent  said  county  or 
counties  in  prosecuting  or  defending  any 
suit  or  suits  by  or  against  said  county  or 
counties,  and  may  pay  to  such  special  counsel 
or  attorney  reasonable  compensation  for  their 
services,  such  compensation  to  be  fixed  by  the 
county  court  of  such  county,  to  be  paid  out 
of  such  funds  as  the  county  court  may  direct; 
and  such  counsel  or  attorney  shall  be  a person 
learned  in  the  law,  and  at  least  twenty-five 
years  of  age." 

Section  56.060,  supra,  gives  the  general  duties  of  a prosecuting 
attorney;  it  requires  him  to  represent  the  county  or  state  in  all 
civil  or  criminal  cases  in  his  county,  in  which  the  interest  of 
the  county  or  state  is  concerned.  Section  56. 07 0,  supra,  is 
somewhat  more  specific  than  Section  56.060,  in  that  it  requires 
the  prosecuting  attorney  to  represent  his  county  in  all  civil 
suits  in  which  the  county  is  interested.  No  reference  is  made 
to  criminal  cases  in  this  section. 

Both  of  these  sections  are  general  statutes  and  apply  to 
prosecuting  attorneys  in  all  classes  of  counties  in  the  state. 

While  Section  56.250,  supra,  does  not  impose  any  duties  on  the 
prosecuting  attorney,  it  iftdirectly  concerns  him,  as  the 
section  empowers  the  county  court  of  third  or  fourth  class 
county  to  employ  special  counsel  to  prosecute  or  defend  any 
suit  in  which  the  county  is  interested. 

In  the  discretion  of  the  county  court,  when  it  is  deemed 
advisable  by  them,  they  may  employ  another  attorney  to  represent 
the  county.  When  this  is  done,  the  prosecuting  attorney  is  thereby 
relieved  of  a portion  of  those  duties  imposed  upon  him  By 
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Sections  56.060  and  56.070,  Bupra. 

Section  56.250  is  a special  statute,  and  is  more  in  detail 
than  the  two  former  ones.  However,  according  to  certain  rules 
of  statutory  construction,  to  be  presently  noticed,  all  three  of 
these  sections  shall  be  read  and  construed  together.  In  that 
instance,  it  will  be  found  they  are  fully  in  harmony  and  that 
all  of  them  can  be  given  effect. 

In  the  case  of  State  ex  rel  Buchanan  County  v,  Fulks,  296 
Mo.  6l4,  among  other  matters,  the  court  had  under  consideration 
the  construction  and  harmonization  of  two  statutes  and  gave  some 
statutory  rules  of  construction  for  that  situation.  At  l.c.  626 
the  court  said: 

"•Where  there  is  one  statute  dealing  with  a 
subject  in  general  and  comprehensive  terms 
and  another  dealing  with  a part  of  the  same 
Bubject  in  a more  minute  and  definite  way, 
the  two  should  be  read  together  and  harmonized, 
if  possible,  with  a view  to  giving  effect  to  a 
consistent  legislative  policy;  but  to  the 
extent  of  any  necessary  repugnancy  between  them, 
the  special  will  prevail  over  the  general 
statute.  Where  the  special  statute  i3  later, 
it  will  be  regarded  as  an  exception  to,  or 
qualification  of,  the  prior  general  one;  and 
where  the  general  act  is  later,  the  special 
will  be  construed  as  remaining  an  exception 
to  its  terms,  unless  it  is  repealed  in  express 
words  or  by  necessary  implication.’  [See  Lazonby 
v.  Saithey,  151  Mo.  App  285#  289  and  cases  cited 
in  State  ex  rel.  Lashley  v.  Becker,  290  Mo.  l.c. 

620*]" 

Again,  in  the  same  case  one  of  the  issues  was  that  the  county 
court  was  unauthorized  to  employ  an  attorney  in  a suit  in  which 
the  interests  of  the  county  were  involved,  since  the  statutes 
provided  that  all  such  suits  should  be  prosecuted  or  defended 
by  the  prosecuting  attorney.  In  discussing  this  contention 
the  court  said  at  l*c.  633 1 

"Another  contention  is  that  the  court  erred  in 
overruling  appellant’s  motion  to  dismiss  this 
action  because  it  was  not  brought  by  the 
Prosecuting  Attorney  of  Buchanan  County,  but 
by  private  counsel  employed  by  the  county  court 
of  that  county.  The  prosecuting  attorney  was 
repeatedly  directed  by  the  county  court  to  bring 
the  suit,  but  being  of  the  opinion  that  the 
collector  was  entitled  to  retain  the  four  per 
cent  commissions  imposed  on  delinquent  taxpayers 
by  the  statute  in  addition  to  the  $9000  compensa- 
tion provided  by  Subdivision  XV  supra,  he  per- 
sistently refused  to  bring  suit.  In  this 
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exigency  the  county  court  advised  with  private 
counsel,  and  on  the  last  day  before  the 
expiration  of  the  three-year  period  of  limita- 
tion the  court,  by  an  order  entered  of  record, 
employed  Messrs.  Strop  and  Mayer,  attorneys, 
to  bring  this  action,  and  the  petition  was 
filed  on  February  26,  1915#  pursuant  to  such 
employment.  It  was  not  signed  by  the  prose- 
cuting attorney." 

"It  Is  the  duty  of  prosecuting  attorneys  to 
commence  and  prosecute  all  civil  and  criminal 
actions  in  their  respective  counties,  in  which 
the  county  or  state  may  be  concerned.  [Secs. 
736  and  738#  R.S.  1919.]  The  county  court  is 
the  fiscal  agent  of  the  county  and  is  charged 
with  the  duty  and  vested  with  the  power  to 
enforce  the  collection  of  money  due  the  county, 
to  order  suit  to  be  brought  on  bond  of  any 
delinquent  and  require  the  prosecuting  attorney 
for  the  county  to  commence  and  prosecute  the 
same.  [Sec.  9560,  R.S.  1919.]  We  are  of  the 
opinion  that  when  the  prosecuting  attorney 
refused  to  perform  his  duty,  as  in  this 
instance,  the  county  court  was  not  shorn  of 
its  power  to  act  in  the  discharge  of  its  duties 
in  the  premises,  nor  required  to  supinely 
abdicate  its  functions.  The  servant  is  not 
greater  than  his  master.  The  county  court  was 
empowered  by  the  statute  to  order  the  suit  to 
be  brought  and  to  require  the  prosecuting 
attorney  for  the  county  to  commence  and 
prosecute  the  action.  The  refusal  of  the 
prosecuting  attorney  to  obey  the  order  of 
the  county  court  created  an  emergency.  The 
suit  must  be  brought  or  the  county  lose  a 
large  amount  of  its  revenue.  In  this 
emergency  we  have  no  doubt  the  county  court 
had  the  implied  power  to  employ  other  counsel 
to  bring  the  suit]  otherwise  it  would  have 
failed  in  the  discharge  of  a duty  imposed 
upon  it  by  the  statute.  Qul  faclt  per  alium, 
facit  per  Be." 

"In  Wiley  v.  Seattle,  ^ Wash.  576,  mandamus 
proceedings  were  brought  against  the  mayor 
of  the  city  to  require  him  to  sign  an  illegal 
issue  of  bonds.  Neither  the  legal  officers 
nor  the  legislative  body  of  the  city  would 
assist  him  or  procure  counsel  for  the  purpose: 
Held,  that  the  city  was  liable  for  the  services 
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of  special  counsel  employed  by  the  mayor, 

although  the  employment  of  such  counsel 

was  contrary  to  the  provisions  of  the  charter. 

Anders  and  Hoyt,  JJ.,  dissenting." 

"In  3pence  ft  Dudley  v.  Clay  County,  122  Ark. 

157,  l6l,  the  court  said:  'Section  6393  of 
Kirby's  Digest  provides  that  the  prosecuting 
attorney  shall  defend  all  suits  brought  against 
the  State  or  any  county  in  his  circuit.  Not- 
withstanding this  Bection  of  the  statute,  \n 
held  in  the  case  of  Oglesby  v.  Port  Stoith 
District  of  Sebastian  County,  119  Ark.  5#T«  179, 

S.W.  178,  that  the  county  court,  under  our 
Constitution  and  lav/s,  was  empowered  to  employ 
other  coxinsel  when  in  its  Judgment  the  interest 
of  the  county  were  of  sufficient  importance 
to  demand  it,  or  in  cases  where  the  prosecuting 
attorney  neglects  or  refuses  to  perform  the 
duties  imposed  upon  him  by  the  statute  or 
where  his  other  duties  are  of  such  a character 
that  he  does  not  have  time  to  properly 
represent  the  county.'" 

It  is  readily  seen  that  the  court  was  of  the  opinion  the  county 
court  was  empowered  to  employ  special  counsel  to  represent  the  county 
in  the  case,  and  it  is  believed  said  ruling  is  fully  applicable 
to  the  law  and  facts  involved  in  the  first  inquiry  of  the  present 
opinion  request. 

It  is  believed  that  Section  56. 250  is  an  exception  to  the 
rule  stated  in  Sections  56.060  and  56.0^0.  Obviously  such  an 
exception  is  necessary  to  Insure  proper  legal  representation  of 
the  county  at  all  times  in  cases  where  the  county's  interests  are 
Involved,  and  cannot  be  taken  care  of  by  the  prosecuting  attorney. 

In  all  these  or  similar  emergencies  it  appears  that  Section 
56.250  supra,  would  apply.  It  is  further  believed  that  It  was 
never  the  legislative  intent  for  this  section  to  operate  as  an 
unlimited  grant  or  licence  for  the  county  court  to  employ  counsel 
other  than  the  prose .ating  attorney  without  good  and  sufficient 
reasons. 

On  the  other  hand,  the  legislative  intent,  a3  shown  in  the 
enactment  of  said  section  appears  to  be  that  the  county  court, 
would  In  its  discretion  be  authorized  to  employ  an  attorney  other 
than  the  prosecuting  attorney,  when  it  appeared  to  the  court  that 
for  any  reason  the  prosecuting  attorney  failed  or  refused  to  take 
any  or  all  necessary  legal  action  to  protect  the  interests  of 
the  county  in  any  case  where  the  interests  of  the  county  were 
Involved,  and  when  requested  by  the  county  court. 
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In  the  instant  case,  assuming  that  the  county  court  has 
questioned  the  legal  advice  you  gave  them,  and  in  their  Judgment, 
necessity  required  them  to  be  certain,  ns  to  what,  if  any,  legal 
action  could  be  taken  with  reference  to  the  protection  of  the 
county's  rights  in  the  poor  faimi  matter,  and  assuming  further 
they  did  not  abu3e  the  power  granted  to  them  by  Section  56,250, 
supra,  it  is  believed  that  they  were  authorized  to  seek  the  advloe 
of  the  St.  Joseph  law  firm,  and  to  employ  the  lav;  firm  to  bring 
an  ejectment  suit  to  oust  the  tenant  of  the  county  poor  farm. 

In  view  of  the  foregoing,  and  in  answer  to  che  first  inquiry, 
it  is  our  thought  that  under  the  circumstances  of  the  case,  you 
have  no  right  to  intervene  in  the  pending  litigation  mentioned 
above,  as  prosecuting  attorney  of  tlie  county. 

Apparently  the  second  and  third  inquiries  are  based  upon  the 
assumption  that  the  first  inquiry  would  be  answered  in  the  affirma- 
tive. Since  the  first  Inquiry  is  answered  in  tho  negative,  it  is 
believed  to  be  unnecessary  to  answer  said  latter  inquiries. 

In  answer  to  the  fourth  Inquiry,  and  for  reasons  given  in 
discussion  of  the  first  inquiry,  it  is  our  thought  that  the 
county  court  of  Andrew  County  is  authorized  to  pay  the  law  firm 
retained  by  them  to  represent  the  county  in  connection  with  the 
ejectment  suit,  from  county  i*unds. 

CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  department  that  when  the 
county  court  of  a third  class  county  was  advised  against  taking  any 
action  to  evict  a lessor  of  the  county  poor  farm,  by  the  prosecuting 
attorney,  who  refused  to  do  anything  further  in  the  matter,  and 
believamg  it  to  be  for  the  best  interests  of  the  county,  the  county 
court  employed  an  attorney,  other  than  the  prosecuting  attorney, 
to  advise  them,  and  to  take  any  appropriate  legal  action  deemed 
necessary  by  him  in  evicting  the  poor  farm  tenant,  and  said  attorney 
subsequently  brought  an  ejectment  suit  against  the  tenant  of  the 
county  property;  the  entire  control  of  the  ejectment  suit  shall  be 
in  said  special  counsel,  and  the  prosecuting  attorney  Is  unauthorized 
to  intervene  in  the  pending  litigation*  The  action  thus  taken  by 
the  county  court  was  authorized  by  Section  5^.250,  HSMo  19*19, 
and  the  court  may  fix  a reasonable  compensation  for  the  services 
of  such  special  counsel,  and  may  order  same  paid  from  any  available 
county  funds. 

The  above  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  IT.  Chitwood. 

Yours  very  truly. 


PNC i db 


JOHN  M.  DALTON 
Attorney  General 


INSURANCE : 


Articles  of  Agreement  of  Survivors'  Benefit 
Insurance  Company. 


January  16,  1957 


lionorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Bear  Sin 

Pursuant  to  your  request  of  January  11,  1957,  an 
examination  has  been  made  of  an  executed  copy  of  the 
Articles  of  Agreement  of  the  proposed  Survivors1  Bene- 
fit Insurance  Company. 

It  is  the  opinion  of  this  office  that  the  Articles 
of  Agreement  heretofore  referred  to  fully  comply  with 
the  provisions  of  Sections  377.200  to  377.460,  R3Mo  1949, 
and  the  seme  are  hereby  approved  under  the  directive  con- 
tained in  Section  377.220,  R&to  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  assistant,  Julian  L.  O'Malley. 


Yours  very  truly. 


JLO'Mshw 


John  M.  Dalton 
Attorney  General 


In  counties  of  the  third  and  fourth  class  having  a 
population  of  less  than  forty  thousand  inhabitants, 
it  is  discretionary  with  the  assessor  as  to  whether 
contiguous  lots  in  one  ownership  are  to  be  assessed 
as  a unit  or  individually.  Further,  if  in  the  discre- 
tion of  the  assessor  contiguous  lots  in  one  ownership 
are  assessed  individually,  and  so  entered  on  the  tax 
books,  the  assessor  would  be  entitled  to  a fee  of  six 
cents  for  making  each  entry. 


April  11,  1957. 

Honorable  Lon  J,  Lewis 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 

Dear  Mr,  Lewis: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office,  which  request  reads  as  follows: 

"I  would  like  to  have  your  opinion  on  the  follow- 
ing questions: 

"1.  A and  B are  partners  in  the  development  of 
subdivisions  of  land  in  the  City  of  Mexico.  They, 
with  their  wives,  own  all  of  the  lots  in  a certain 
subdivision.  Houses  have  been  built  on  three  of 
said  lots.  The  subdivision  plat  has  been  duly  re- 
corded, and  the  lots  are  designated  on  said  plat 
by  numbers  in  an  approved  manner.  The  owners  ex- 
pect to  sell  many  of  said  lots  during  the  year 
and  they  want  the  County  Assessor,  in  assessing 
for  taxes,  to  assess  said  lots  as  Individual  lots, 
so  that,  later  on,  they  can  obtain  a proper  tax 
bill  for  only  such  lots  as  shall  remain  unsold. 

Audrain  County  is  a county  of  the  third  class.  Its 
population  is  less  than  40,000,  and  the  electors  of 
the  County  have  never  voted  to  operate  under  the 
provisions  of  sections  137*215*  137.220,  and  137.225 
of  our  present  statutes.  Therefore,  I have  concluded 
and  advised,  on  authority  of  section  137.230,  that  sec- 
tions 137.215,  137.220,  and  137.225  have  no  applica- 
tion to  this  County.  However,  the  Assessor  has  in- 
sisted to  said  owners  that  he  is  required  by  law  to 
assess  the  lots  of  said  subdivision  as  one  tract. 

Would  it  be  lawful  for  him  to  assess  said  lots  in- 
dividually, and,  if  so.  Is  it  his  duty  to  so  assess 
them,  and  can  he  lawfully  be  required  to  do  so? 

"2.  If  said  Assessor  should  assess  individually  the 
lots  described  in  the  foregoing  question,  in  which  case 
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he  would  have  to  make  a separate  entry  for  each 
lot  on  his  real  estate  tax  book,  would  he  be 
entitled  to  receive  pay  of  six  cents  for  each  of 
said  items  or  entries? 

You  first  inquire  whether  the  assessor,  in  performing  his 
duties,  may  assess,  separately,  lots  in  a subdivision  which  are 
all  owned  by  the  same  person  or  persons,  or  whether  said  officer 
is  required  to  consolidate  all  such  lots  owned  by  the  same  person 
or  persons  in  making  the  assessment. 

Section  137*215,  RSMo  19^9,  provides  that  in  assessing  property 
the  assessor  "shall  assess  all  town  lots  owned  by  one  person  in  a 
square  or  block  into  one  tract,  lot  or  call,  when  it  is  practicable  . 

Section  137.225,  RSMo  19^9,  provides  that  the  assessor  ' shall 
consolidate  all  lots  owned  by  one  person  in  a square  or  block  into 
one  tract,  lot  or  call  . 

An  opinion  of  this  office  to  Elton  A.  Skinner,  Prosecuting 
Attorney  of  Howard  County  under  date  of  November  29,  1951,  held 
that  said  sections  did  not  apply  to  counties  of  under  forty  thou- 
sand population,  in  the  absence  of  an  election  wherein  a majority 
of  the  voters  vote  to  adopt  said  provisions.  A copy  of  said  opin- 
ion is  enclosed  herewith.  We  note  that  you  state  that  the  voters 
of  Audrain  County  have  not  voted  to  operate  under  the  provisions 
of  Sections  137.215  and  137.225.  In  view  of  the  foregoing,  and 
in  the  absence  of  any  other  statutory  provision,  we  are  of  the 
opinion  that  the  assessor  is  not  required  to  consolidate  all  town 
lots  owned  by  one  person  in  a square  or  block  into  one  tract,  lot 
or  call.  By  virtue  of  the  same  reasoning,  i.e,,  the  lack  of  any 
statutory  direction,  we  are  of  the  opinion  that  the  assessor,  in 
performing  his  duties,  is  not  required  to  assess,  separately, 
lots  of  the  subdivision  forming  one  contiguous  tract  and  owned 
by  the  same  person  or  persons.  Various  statutes  relating  to  the 
assessment  of  property  refer  to  tracts  of  land  or  "town  lots". 

See  Sections  137. 165,  137. 170,  137.235,  137.270,  etc.  However, 
we  do  not  understand  said  reference  to  require  the  assessor  to 
assess,  separately,  lots  in  a contiguous  tract  which  are  owned 
by  the  same  person  or  persons. 

We  have  been  unable  to  find  a reported  Missouri  case  where 
the  precise  question  here  involved  has  been  ruled  upon.  However, 
we  direct  your  attention  to  the  case  of  Phelps  v.  Brumback,  re- 
ported in  107  Mo.  App.  16.  That  case  Involved  the  sale  of  land 
for  taxes.  The  defendants  contended  that  the  sale  was  invalid 
for  the  reason  that  there  was  no  valid  assessment  giving  rise 
to  a lien  in  favor  of  the  state.  Such  contention  was  apparently 
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based  upon  the  fact  that  three  lots  had  been  assessed  together. 
The  assessment  In  that  case  was  governed  by  the  charter  provi- 
sions of  the  City  of  Kansas  City,  which  the  court  noted  as  fol- 
lows: 


"Section  14,  Article  5,  of  the  charter  requires: 

'The  assessor  shall  return  on  his  assessment  book 
of  real  property,  in  tabular  form,  each  parcel  of 
real  estate  subject  to  taxation,  with  the  descrip- 
tion and  value  thereof,  in  numerical  order  as  to 
the  lots  and  blocks,  or  sections,  or  subdivisions, ' 
etc.  And,  'when  any  property  is  not  laid  off  in 
lots  or  blocks,  the  assessor  shall  describe  the 
same  by  pertinent  description,'  etc.1 

The  court  in  its  opinion  then  stated: 

’’ ' It  is  generally  made  imperative  that  separate 
and  distinct  parcels  of  land  shall  be  assessed 
separately.  This  is  certainly  essential  where 
the  lands  are  resident  or  seated,  and  in  the  oc- 
cupancy of  different  persons,  each  of  whom  has  a 
right  to  know  exactly  what  demand  the  government 
makes  upon  him.'  Cooley  on  Taxation,  400.  But 
this  rule  is  not  Imperative  where  the  whole  is 
still  owned  as  one  parcel.  Cooley  on  Taxation, 

402;  Jennings  v.  Collins,  99  Mass.  29*  It  seems 
to  have  been  a mere  informality  at  most.  Davis 
v.  McGee,  28  Fed.  867.  No  error  or  irregularity 
in  any  assessment  of  land,  'shall  in  any  manner 
affect  or  impair  the  validity  of  any  tax  or  any 
sale  or  other  proceeding  for  their  collection. ' 

Sec.  66,  art.  5#  supra.  As  the  property,  the 
three  lots,  were  held  by  Orrison  when  the  tax 
was  assessed,  and  conveyed  by  him  as  such  to 
the  trustee,  and  by  the  trustee  to  defendants, 
their  assessment  as  one  parcel  was,  to  say  the 
most,  a mere  Irregularity  if  that  under  said  sec- 
tion 14,  supra,  and  its  validity  is  supported  by 
all  the  authorities.' 

We,  therefore,  conclude  that  it  is  discretionary  with  the 
assessor  as  to  whether  lots  in  a contiguous  tract,  owned  by  the 
same  person  or  persons,  should  be  separately  assessed  or  con- 
solidated for  the  purpose  of  assessment. 

You  next  inquire  if  the  assessor  is  entitled  to  receive  six 
cents  for  each  lot  or  entry,  if  he  does  in  fact  assess  individual 
ly  lots  in  a contiguous  tract  owned  by  the  same  person  or  persons 
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Section  53.130,  RSMo  Cum.  Supp.  1955*  relating  to  the  com- 
pensation of  the  assessor  provides  as  follows: 

‘The  compensation  of  the  county  assessor  in  coun- 
ties of  the  third  class  shall  be  sixty  cents  per 
list,  and  each  county  assessor  shall  be  allowed 
a fee  of  six  cents  per  entry  for  making  real  es- 
tate and  tangible  personal  assessment  books,  all 
the  real  estate  and  tangible  personal  property 
assessed  to  one  person  or  to  husband  and  wife  to 
be  counted  as  one  name,  one  half  of  which  shall 
be  paid  out  of  the  county  treasury  and  the  other 
one  half  out  of  the  state  treasury.  The  assessor 
in  counties  of  the  third  class  shall  place  the 
street  address  or  rural  route  and  post  office 
address  opposite  the  name  of  each  taxpayer  on 
the  tangible  personal  property  assessment  book; 
provided,  that  nothing  contained  in  this  section 
shall  be  so  construed  as  to  allow  any  pay  per  name 
for  the  names  set  opposite  each  tract  of  land  as- 
sessed in  the  numerical  list. 

In  the  recent  case  of  State  ex  rel.  v.  Atterbury,  270  SW2d 
399,  the  Supreme  Court  in  considering  this  section  held  that  the 
assessor  wa3  entitled  to  a fee  of  six  cents  per  entry  in  making 
up  the  real  estate  book,  and  that  such  fee  was  not  limited  by  the 
number  of  names  in  the  tax  books.  In  view  of  uhis  holding,  we  are 
of  the  opinion  that  if  the  assessor  in  his  discretion  makes  indi- 
vidual assessments  of  lots  contained  in  a contiguous  tract,  and 
owned  by  the  same  person  or  persons,  and  actually  enterB  such  lots 
separately  in  the  tax  books,  he  would  be  entitled  to  a fee  of  six 
cents  for  making  each  entry. 


CONCLUSION 

Therefore,  in  the  premises,  it  is  the  opinion  of  this  office 
that,  in  counties  of  the  third  and  fourth  class  having  a popula- 
tion of  less  than  forty  thousand  inhabitants,  wherein  the  provi- 
sions of  sections  137.215  and  137.225,  RSMo  19^9,  have  not  been 
adopted  by  a vote,  it  is  discretionary  with  the  assessor  as  to 
whether  contiguous  lots  in  one  ownership  are  to  be  assessed  as  a 
unit  or  individually. 
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We  are  further  of  the  opinion  that  if,  in  the  discretion 
of  the  assessor,  contiguous  lots  in  one  ownership  are  assessed 
individually  and  so  entered  on  the  tax  books,  the  assessor  would 
be  entitled  to  a fee  of  six  cents  for  making  each  entry. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Donal  D.  Guffey. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 


DDO/ld 

enc.  Opinion  to: 

Elton  A.  Skinner 


INSURANCE : 


Articles  of  Agreement  of  Metropolitan 
Universal  Life  Insurance  Company 


FILED 

5Z 


April  12,  1J57 


iionorable  C.  Lawrence 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  C-ty,  Missouri 

Dear  Sir: 

Pursuant  to  your  request  of  April  10,  1957 , an 
examination  has  been  made  of  an  executed  copy  of  tlie 
Articles  of  Agreement  of  the  proposed  Metropolitan 
Universal  Life  Insurance  Company. 

It  is  the  opinion  of  this  office  that  the  Articles 
of  Agreement  heretofore  referred  to  fully  comply  with 
the  provisions  of  Sections  377.200  to  377.^00,  RSMo 
1.49,  and  tne  same  are  hereby  approved  under  the  direc- 
tive contained  in  Section  377.220,  RSMo  19*19. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JLO'M  tar 


John  M.  Dalton 
Attorney  General 


ADMINISTRATIVE  REVIEW:  In  cases  which  are  not  "contested 

cases"  under  Administrative  Review 
Act,  hearings  should  be  granted  in 
some  instances . 

April  17,  1957 
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Honorable  C.  Lawrence  Leggett 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr,  Leggett: 

Under  date  of  March  6,  1957,  you  submitted  to  this  office 
a request  for  an  official  opinion,  your  request  being  as  follows: 

"Re:  Barker  and  Jacobs  claim  for  fees 
in  restitution  litigation. 

"On  December  12,  1956,  there  was  filed 
with  me  as  Superintendent  of  Insurance 
an  application  of  John  T.  Barker  and 
Floyd  B.  Jacobs  for  allowance  and  pay- 
ment of  attorney ’ s fees  and  expenses 
for  representation  of  the  Superintendent 
of  the  Division  of  Insurance  of  the  State 
of  Missouri.  A copy  of  said  application 
was  at  the  same  time  forwarded  to  your 
office  to  the  attention  of  Mr.  Harry  Kay. 

"The  application  recites  that  it  is  filed 
'to  comply  with  the  Judgments,  opinions, 
and  mandates  of  the  Supreme  Court  of 
Missouri'  and  'to  aver  and  bring  to  the 
official  cognisance  of  said  Superintendent 
the  Judgments  and  opinions  of  the  Supreme 
Court  of  Missouri  in'  the  two  cases  de- 
cided November  12,  1956  by  the  Supreme 
Court  docket  numbers  44,254  and  44,255. 

"I  hereby  respectfully  request  your  offi- 
cial opinion  as  to  my  Jurisdiction  in  this 
matter  to  try  and  determine  the  application 
now  pending  before  me." 
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The  application  of  Messrs.  Barker  and  Jacobs,  referred  to  in 
your  request,  is  very  lengthy,  and  hence  we  will  not  set  it  out 
in  haec  verba  here.  The  substance  of  the  application  is  that  in 
June,  1930,  with  the  approval  of  the  Governor  and  the  Attorney 
General  of  Missouri,  the  Superintendent  of  the  Insurance  Department 
employed  applicants  to  institute  proceedings  against  a large  number 
of  stock  fire  insurance  companies  for  restitution  of  excessive 
premiums  collected  and  held  by  said  companies  in  violation  of  law- 
ful rates  ; that  the  terms  of  the  written  contract  of  employment 
were  that  if  applicants  and  their  associates  were  successful  in 
recapturing  all  or  any  part  of  the  undistributed  residue  of  the 
excessive  premium  collections  they,  the  applicants,  were  to  be 
paid  from  the  recaptured  funds  for  their  services  and  a reasonable 
contingent  fee  out  of  such  recaptured  funds;  that  as  a result  of 
the  efforts  of  applicants  in  pursuance  of  said  contract  a fund  of 
approximately  $2,751,000.00  was  recovered  for  the  benefit  of  the 
policyholders  who  had  paid  excessive  insurance  premiums;  that  the 
residue  of  the  amount  recovered  by  applicants,  to  wit,  $2,160,371.32, 
was  paid  to  the  State  Treasurer  in  purported  compliance  with 
Section  379.395#  RSMo  1949,  which  said  amount,  free  and  clear  of 
all  claims  of  polioyholders,  now  remains  in  the  hands  of  the  State 
Treasurer:  sued  that  the  reasonable  value  of  the  services  of  appli- 
cants is  $275# 000. 00. 

The  applicants  pray  that  you,  as  Superintendent  of  the 
Division  of  Insurance: 

(a)  Accept  jurisdiction  of  and  recognize  their  claims  and 
preceding  applications  merged  therein; 

(b)  Proceed  under  the  Insurance  Code  and  Chapter  536,  RSMo 
1949,  on  notice  to  hear  and  determine  their  application  and  pre- 
ceding applications  praying  for  an  allowance  of  the  claims  set 
forth  herein  and  to  hear  evidence  thereon; 

(c)  To  allow  and  approve  the  claims  of  applicants  as  ex- 
penses of  the  Insurance  Department  in  a full  and  adequate  amount 
as  may  be  justified  by  the  evidence; 

(d)  Determine  whether  the  claims  of  applicants  should  be 
allowed  as  expenses  of  "proceedings"  against  insurance  companies 
involved  in  the  restitution  proceedings  and  assessed  against  them 
rateably,  or  whether  same  are  usual  expenses  of  the  Division  of 
Insurance  payable  out  of  amounts  appropriated  by  law  from  the 
Insurance  Division  Fund; 
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(e)  Make  an  order  providing  for  payment  of  the  sums  law- 
fully allowed  applicants,  with  interest  thereon,  and  that  you 
make  such  further  orders  as  may  be  1 awful  and  Just  In  the  premises. 

The  question  to  be  determined  is  what  you  shall  do  with 
respect  to  handling  and  disposing  of  the  claims  of  Messrs.  Barton 
and  Jacobs. 

Beginning  with  the  case  of  State  ex  rel.  v.  Hall,  330  Mo. 

1107*  52  Sk2d  174,  it  has  been  uniformly  held  that  the  Superin- 
tendent of  tne  Division  of  Insurance  is  the  administrative  officer 
of  the  state  in  charge  of  that  office  and  courts  are  without 
authority  to  interfere  with  his  actions  as  such  officer.  State 
ex  rel.  v.  Dinwiddle,  3*3  Mo.  592,  122  SW2d  912;  Jacobs  et  al. 
v.  Leggett,  295  SW2d  325  (Mo.);  Barker  et  al.  v.  Leggett,  295 
SW2d  836  (Mo.).  In  the  last  cases  Just  olted,  the  Supreme  Court 
again  quoted  with  approval  the  following  from  the  case  of  State 
ex  rel.  v.  Hall,  supra,  at  52  SV2d  l.c.  177 t 

" * * * The  original  Code  and  amendments 
thereto  indicate  an  intention  to  regulate 
the  business  from  beginning  to  end,  thereby 
protecting  individual  and  public  interests. 

The  enactment  of  this  comprehensive  Code 
made  the  state  a real  party  in  interest. 

The  superintendent  of  insurance  is  the  ad- 
ministrative officer  in  charge  of  that 
interest,  and  courts  are  without  authority 
to  interfere  with  his  administration  of  the 
Code . " 

In  view  of  the  above -established  principle,  the  courts  have 
repeatedly  refused  to  allow  applicants  a fee  or  to  direct  the 
Superintendent  of  Insurance  to  allow  them  a fee.  Weatherby  et 
al.  v.  Jackson,  358  Mo.  5*2,  215  SW2d  7*2 j Jacobs  et  al.  v. 

Leggett,  supra;  Barker  et  al.  v.  Leggett,  supra. 

However,  by  Section  22  of  Article  V of  the  Constitution  of 
Missouri,  19*5,  it  is  provided; 

"All  final  decisions,  findings,  rules  and 
orders  of  any  administrative  officer  or  body 
existing  under  the  Constitution  or  by  law, 
which  are  Judicial  or  quasi -Judicial  and 
affect  private  rights,  shall  be  subject  to 
direct  review  by  the  courts  as  provided  by 
law;  and  such  review  shall  include  the 
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determination  whether  the  same  are  authorised 
by  law,  and  in  cases  in  which  a hearing  is 
required  by  law,  whether  the  same  are  sup- 
ported by  competent  and  substantial  evidence 
upon  the  whole  record." 

As  pointed  out  above,  you  are  an  administrative  officer  of 
the  state.  Therefore,  if  the  disposition  of  the  claim  of  appli- 
cants involves  a quasi-judicial  decision  or  finding,  then  such 
decision  or  finding  would  be  subject  to  direct  review  by  the 
courts  in  the  manner  provided  by  law.  So  far  as  we  can  find,  the 
courts  of  Missouri  have  not  specifically  defined  the  words  "quasi- 
judicial."  They  have  held  certain  acts  to  be  quasi-judicial 
without  specifically  defining  the  words.  For  Instance,  the  Supreme 
Court,  in  State  ex  rel.  v.  Thompson,  33  SW2d  394  (Mo.),  was  con- 
sidering certain  acts  of  the  State  Auditor,  and  in  discussing  the 
case  the  court  said,  l.o.  599 * 

" • • * There  is  no  need  to  repeat  here  what 
was  there  said  and  it  is  sufficient  to  say 
as  we  view  the  matter  now  before  us,  the 
function  and  duty  to  determine  and  designate 
the  fund  upon  which  he  was  to  draw  these 
warrants,  and  upon  which  he  did  draw  them, 
were  quasi  judicial  and  were,  respectively, 
vested  in  and  rested  upon  the  state  auditor 
alone.  • • •" 

Other  courts  have  defined  the  words  "quasi -Judicial " specifi- 
cally. For  Instance,  in  Adamson  v.  Minnehaha  County,  293  NV  542 
(S.  Dak.),  the  court  said,  l.c.  543 t 

"In  Hoyt  v.  Hughes  County,  32  S.D.  117, 

142  N.W.  471,  this  court  said:  'The  term 
"quasi  Judicial"  is  used  to  describe  acts, 
not  of  Judicial  tribunals  usually,  but  acts 
of  public  boards  and  municipal  officials, 
presumed  to  be  the  product  or  result  of 
investigation,  consideration,  and  human 
judgment,  based  upon  evidentiary  facts  of 
some  sort,  in  a matter  within  the  discre- 
tionary power  of  such  board  or  officer.' 

The  power  committed  to  the  Board  of  Com- 
missioners by  SDC  12.1006  requires  the 
exercise  of  discretion  and  judgment  in  the 
light  of  facts  revealed  by  investigation, 
and  is  quasi -Judicial . * • *" 
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Likewise,  in  State  v.  Board  of  County  Com’rs  of  Creek  County, 
107  P2d  542  (Okia.),  the  court  said,  l.c.  549: 

" * * * The  distinction  between  the  exercise 
of  Judioial  and  quasi  Judicial  power  is  well 
stated  in  Board  of  County  Com* re  v.  Cypert, 

65  Okl.  168,  166  P.  195,  198,  follows: 

•There  is  a distinction  between  acta  that 
are  quasi  Judicial  and  those  that  are  purely 
Judicial.  A quaei  Judicial  power  is  one 
imposed  upon  an  officer  or  a board  Involving 
the  exercise  of  discretion.  Judicial  in  its 
nature,  in  connection  with  and  as  incidental 
to  the  administration  of  matters  assigned  or 
Intrusted  tc  such  officer  or  board.  * * *" 

Since  the  disposal  of  the  application  now  pending  before  you 
necessarily  involves  consideration  of  evidentiary  facts  and  a 
determination  as  to  how  the  claims  should  be  paid  if  they  are 
allowed,  it  seems  to  us  that  you  will  necessarily  act  quasi- 
Judicially  in  making  a decision  and  determination  of  what  should 
be  done  with  the  application.  Therefore,  your  decision  and  de- 
termination will  be  subject  to  direct  review  by  the  courts  as 
provided  by  law.  In  fact,  the  Supreme  Court  of  Missouri,  in  the 
late  case  of  Barker  et  al.  v.  Leggett,  supra,  said  at  295  SW2d 
l.c.  840: 

"We  believe  it  is  the  intent  of  the  insurance 
code  to  vest  the  superintendent  with  primary 
Jurisdiction  to  approve  the  usual  expenses 
and  to  assess  the  expenses  of  proceedings 
against  companies.  We  believe  this  right  of 
primary  decision  by  the  superintendent  is 
exclusive,  subject  only  to  review  by  the 
courts  in  the  manner  provided  in  the  in- 
surance code  or  as  otherwise  provided  by 
Chapter  536,  RSMo  1949*  V. A.M.3.,  and  more 
particularly  § 536.100  dealing  with  judioial 
review  of  administrative  decisions. M 

We  now  look  to  what  provisions  have  been  made  by  the  Legis- 
lature to  review  such  a decision  as  the  one  you  are  now  called 
upon  to  make.  1 

In  an  effort  to  implement  the  provisions  of  Section  22  of 
Article  V of  the  Constitution,  above  quoted,  the  Legislature,  in 
1945,  passed  an  act  to  provide  for  the  Judicial  review  of  decisions, 
rules  and  regulations  of  administrative  officers  or  bodies  existing 
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under  the  Constitution  or  by  law,  and  to  provide  for  handling  of 
contested  cases  (Laws  of  19*15*  P-  1504,  now  Incorporated  In  Chapter 
336).  The  act  provided  methods  for  reviewing  rules  and  regula- 
tions of  various  state  agencies  and  also  provided  for  Judicial 
review  of  a contested  case.  The  act  defined  a contested  case  as 
follows: 


"'Contested  case'  means  a proceeding  before 
an  agency  in  which  legal  rights,  duties  or 
privileges  of  specific  parties  are  required 
by  statute  to  be  determined  after  hearing." 

Said  act  (§536 >100,  RSMo  1949)  provides  for  a judicial  review 
of  a final  decision  in  a contested  case,  in  the  following  language: 

"Any  person  who  has  exhausted  all  adminis- 
trative remedies  provided  by  law  and  who  is 
aggrieved  by  a final  decision  in  a contested 
case,  whether  such  decision  is  affirmative 
or  negative  in  form,  shall  be  entitled  to 
Judicial  review  thereof,  as  provided  in  sec- 
tion 536.IOO  to  536.140,  unless  some  other 
provision  for  judicial  review  is  provided 
by  statute;  * * •" 

It  will  be  seen,  therefore,  that  Section  536.100  and  the  other 
provisions  of  the  act  of  1945  only  refer  to  a review  of  decisions 
in  a contested  case  and  for  rules  of  various  agencies.  We  do  not 
find  any  statute  which  requires  you  to  hold  a hearing  before  de- 
ciding the  application  now  pending  before  you,  and  therefore  we  do 
not  think  that  the  provisions  of  Section  536.100  would  apply  to  a 
review  of  any  decision  which  you  may  make  on  the  applications. 

The  Legislature,  evidently  realising  that  it  had  not  made 
provisions  for  Judicial  review  of  decisions  of  administrative 
officers  and  agencies  in  cases  other  than' those  which  it  defined 
as  contested  cases,  in  1953  enacted  another  act  (Laws  of  1953, 
p.  678).  Said  act,  now  numbered  Section  536.105  of  the  statutes, 
reads  as  follows: 

"1 . When  any  administrative  officer  or  body 
existing  under  the  constitution  or  by  statute 
or  by  municipal  oharter  or  ordinance  shall 
have  rendered  a decision  which  is  not  subject 
to  administrative  review,  determining  the 
legal  rights,  duties  or  privileges  of  any 
person,  including  the  denial  or  revocation 
of  a license,  and  there  is  no  other  provision 
for  Judicial  inquiry  into  or  review  of  such 
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decision,  such  decision  nay  be  reviewed  by 
suit  for  injunction,  certiorari,  mandamus, 
prohibition  or  other  appropriate  action, 
and  in  any  such  review  proceeding  the  court 
nay  determine  the  facts  relevant  to  the 
question  whether  such  person  at  the  tine  of 
such  decision  was  subject  to  such  legal  duty, 
or  had  such  right,  or  was  entitled  to  such 
privilege,  and  nay  hear  such  evidence  on  such 
question  as  nay  be  properly  adduced,  and  the 
court  may  determine  whether  suoh  decision, 
in  view  of  the  facts  as  they  appear  to  the 
court,  is  unconstitutional,  unlawful,  un- 
reasonable, arbitrary,  or  capricious  or  in- 
volves an  abuse  of  discretion;  and  the  court 
shall  render  Judgment  accordingly,  and  may 
order  the  administrative  officer  or  body  to 
take  suoh  further  action  as  it  may  be  proper 
to  require;  but  the  court  shall  not  substitute 
its  discretion  for  discretion  legally  vested 
in  such  administrative  officer  or  body,  and 
in  cases  where  the  granting  or  withholding  of 
a privilege  is  committed  by  law  to  the  sole 
discretion  of  such  administrative  officer  or 
body,  such  discretion  lawfully  exercised  shall 
not  be  disturbed. 

"2.  Nothing  in  this  section  shall  apply  to 
contested  cases  revlewable  pursuant  to  sec- 
tions 536.100  to  536.140. 

"3.  Nothing  in  this  section  shall  be  con- 
strued to  impair  any  power  to  take  summary 
action  lawfully  vested  in  any  suoh  adminis- 
trative officer  or  body,  or  to  limit  the 
Jurisdiction  of  any  court  or  the  scope  of  any 
remedy  available  in  the  absence  of  this  section. " 

It  will  be  noted  that  the  later  acts  specifically  provide 
that  it  shall  not  apply  to  contested  cases,  that  is,  oases  in  which 
a statute  requires  that  a hearing  be  had  before  a decision  can  be 
made.  It  seems  apparent,  therefore,  that  the  decision  which  you 
make  on  the  application  of  the  applicants  pending  before  you  will 
be  subject  to  review  by  the  courts  under  the  provisions  of  Section 
536.105,  supra,  and  not  under  the  provisions  of  Section  536.100, 
supra . 


We  are  not  unmindful  of  the  language  of  the  Supreme  Court  in 
the  recent  case  of  Barker  et  al.  v.  Leggett,  quoted  above,  wherein 
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the  court  aaid  that  a decision  by  the  Superintendent  on  the  claims 
of  applicants  would  be  subject  to  "review  by  the  courts  in  the 
manner  provided  in  the  Insurance  code  or  as  otherwise  provided  by 
Chapter  536,  RSMo  1949,  V.A.M.S.,  and  more  particularly  §536.100 
dealing  with  Judicial  review  of  administrative  decisions."  What 
the  court  was  deciding  in  that  case  was  that,  since  there  were 
provisions  for  Judicial  review  of  any  determination  the  Superin- 
tendent might  make  as  to  the  claims  of  applicants,  the  applicants 
were  not  deprived  of  their  rights  without  due  process  of  law,  as 
they  were  contending.  In  disposing  of  that  contention,  the  court, 
later  in  the  opinion,  said  (295  SW2d  l.o.  84o)» 

"The  plaintiffs  further  contend  that  denial 
to  them  of  relief  in  this  action  is  in  vio- 
lation of  their  rights  under  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States  and  Article  I,  Sections  10,  13  and  14, 

Constitution  of  Missouri  1945,  V.A.M.S.,  in 
that  the  obligation  of  plaintiffs'  contract 
would  be  impaired  and  they  would  be  denied 
due  process  of  law  and  equal  protection  of 
the  law  by  destroying  and  denying  to  them 
any  Judicial  or  other  remedy  to  enforce  their 
oontract.  They  also  complain  that  the  escheat 
law  passed  in  1941  unlawfully  operates  as  an 
ex  post  facto  for  escheat  of  the  fund  without 
any  provision  for  payment  of  plaintiffs ' ser- 
vices. 

"As  we  have  pointed  out,  administrative 
remedies  are  provided  with  right  of  Judicial 
review.  We  have  considered  these  constitu- 
tional questions  and  find  them  to  be  without 
merit.  * * •" 

Therefore,  the  question  ruled  was  that  the  appellants,  appli- 
cants here,  could  obtain  a direct  judioial  review  of  any  decision 
or  determination  which  the  Superintendent  of  Insurance  might  make 
on  their  claims  and  it  was  not  necessary  to  a decision  of  that 
case  to  point  out  under  which  particular  section  of  the  statutes 
their  review  could  be  obtained.  The  only  thing  necessary  to  de- 
cide was  whether  there  were  provisions  for  administrative  pro- 
cedures which  were  subject  to  Judicial  review  - not  what  the 
mechanics  of  the  procedures  were.  The  statement  in  the  opinion 
to  the  effect  that  the  decision  by  the  Superintendent  on  claims 
of  applicants  herein  was  subject  to  the  provisions  of  Section 
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536.100  was  obiter  dictum  and  clearly  an  oversight.  This  Is  under- 
standable because  the  court  was  not  considering  the  mechanics  of 
the  review  provisions,  but  was  only  considering  the  question  of 
whether  there  were  in  fact  administrative  review  provisions.  The 
court  said  that  the  decision  of  the  Superintendent  would  be  subject 
to  review  in  the  manner  provided  in  the  Insurance  Code,  although 
there  is  no  provision  in  the  Insurance  Code  for  such  a review. 

This  indicates  that  the  court  was  merely  deciding  that  there  were 
provisions  for  administrative  review  and  was  not  undertaking  to 
pick  out  the  particular  sections  of  the  statutes  which  provided 
for  such  review. 

Therefore,  we  conclude  that,  under  the  provisions  of  Section 
374.220,  RSMo  1949,  you  do  have  Jurisdiction  to  consider  and 
determine  the  application  now  before  you.  As  we  have  pointed  out 
above,  there  is  no  statutory  requirement  that  a hearing  for  such 
purpose  be  held.  We  think  it  obvious  that  the  Superintendent  is 
not  required  to  hold  a hearing  on  every  claim  or  question  that 
may  be  presented  to  him  for  determination.  However,  the  circum- 
stances of  the  present  application  may  be  such  that  denial  of  a 
hearing  would  be  considered  by  a reviewing  court  to  be  an  arbi- 
trary and  unreasonable  act.  Determination  of  the  procedure  is, 
we  feel,  primarily  a matter  within  your  discretion. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  you,  as 
Superintendent  of  the  Department  of  Insurance,  do  have  Jurisdic- 
tion to  consider  and  pass  upon  the  application  of  Messrs.  Barker 
and  Jacobs  now  pending  before  you. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Harry  H.  Kay. 


Yours  very  truly. 


HKKiml 


JOHN  M.  DALTON 
Attorney  Oeneral 
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Insurance  Company. 
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May  29#  1957 


honorable  C.  Lawrence  Leggett 
Superintendent # Division  of  insurance 
Department  of  Business  and  Administration 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Receipt  is  acioiowledged  of  your  letter  of  May  27 
with  which  you  submitted  to  this  office  an  executed  copy 
of  declaration  of  intention  of  original  incorporators  of 
the  proposed  Public  Life  Insurance  Company,  which  decla- 
ration of  intention  also  included  a copy  of  the  articles 
of  incorporation  of  such  corporation  to  be  formed  under 
the  provisions  of  Chapter  37  o,  RSMo  1-4;.  Also  forwarded 
with  your  formal  request  for  an  opinion  concerning  the 
documents  heretofore  referred  to  was  proof  of  publication 
of  some  as  required  by  Section  370. 070  RSMo  Ijhj . 

An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  has  been  made  as  required  by  Section 
376.070  RSMo  1^49,  and  it  la  the  opinion  of  tills  office 
tliat  the  same  are  found  to  be  in  accordance  with  pro- 
visions of  Cnapter  376#  RSMo  1949#  and  not  inconsistent 
with  the  constitution  and  laws  of  this  state  and  the 
United  States. 

Tiva  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant#  Mr.  Julian  L.  O'Malley. 

Very  truly  yours. 


JLO'M.aw 


John  M.  Dalton 
Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  The  Missouri  Union 

Life  Insurance  Company. 


FI  LED 


July  8.  1957 


ryrrYyv 

W.  H.  Ritzenthalor 


iionorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  of  June  lyth 
with  which  you  submitted  to  this  office  an  executed  copy 
of  declaration  of  intention  of  original  incorporators  of 
the  proposed  The  Missouri  Union  Life  Insurance  Company, 
which  declaration  of  intontlon  also  included  a copy  of 
the  articles  of  Incorporation  of  such  corporation  to  be 
formed  under  the  provisions  of  Chapter  37 u,  RSMo  1 jbj. 

Also  forwarded  with  your  formal  request  for  an  opinion 
concerning  the  documents  heretofore  referred  to  was  proof 
of  publication  of  same  as  required  by  Section  376.070 
RSMo  19*9. 

An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  has  been  made  as  required  by  Section 
376.070  RSMo  1949*  and  it  la  the  opinion  of  tills  office 
that  the  same  are  found  to  be  In  accordance  with  provis- 
ions of  Chapter  376,  RSMo  1949,  and  not  inconsistent  with 
the  constitution  and  laws  of  this  state  and  the  united 
States. 

Hie  foregoing  opinion,  which  is  hereby  approved,  was 
prepared  by  Assistant  Attorney  General  Julian  L.  O'Malley. 

Yours  very  truly, 

John  M,  Dalton 

Attorney  General 


By 


JLO'Mrhw 


Robert  R.  tfolborn 
Assistant  Attorney  General 


mm.  9. re  hereby  apj 
la  Section  3Y?J®0, 


under-  the  directive  eon* 


foregoing  opinion,  shleh  is  hereby  approved, 
prepared  by  Assistant  Attorney  General  Julian  L, 


Yours  very  truly. 


John  K.  Dalton 
Attorney  General 


Robert  R.  Ifelbom 
Assistant  Attorney  General 


JLO 1 M : hw 


INSURANCE:  Articles  of  Incorporation  of  the  Horace  Greeley 

Life  Insurance  Company. 


FILED 

Sz 


August  22,  1957 


Honorable  C.  Lawrence  Lay£Ott 
Superintendent,  Division  of  Insurance 
Dopartncnt  of  Business  and  Administration 
Jefferson  Building 
Jefferson  City,  M ssourl 

Dear  Sir: 

Reoeipt  is  acknowledged  of  your  letter  of  August  20th 
with  which  you  submitted  to  this  office  an  executed  copy 
of  declaration  of  intention  of  original  incorporators  of 
the  proposed  Horace  Greeley  Life  Insurance  Coopany,  which 
declaration  of  Intention  also  included  a copy  of  the  articles 
of  incorporation  of  such  corporation  to  be  formed  under  the 
provisions  of  Chapter  376*  ItSJto  12*9.  Also  forwarded  with 
your  formal  request  for  an  opinion  concerning  the  documents 
heretofore  referred  to  was  proof  of  publication  of  same  aa 
required  by  Section  376. 070  RSJto  1 jhj. 

An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  has  been  made  as  required  by  Section 
376.070  RSMo  1949,  and  it  Is  the  opinion  of  this  office 
that  the  same  are  found  to  be  In  accordance  with  provi- 
sions of  Chapter  376,  R3Jfc>  1949*  and  not  inconsistent  with 
the  constitution  and  laws  of  this  state  end  the  United 
States. 


The  foregoing  opinion*  which  la  hereby  approved*  was 
prepared  by  Assistant  Attorney  General  Julian  L.  O'Malley. 

Yours  very  truly* 


JLO'M: vlw 


John  M.  Dalton 
Attorney  General 


INSURANCE:  Proceedings  of  board  of  directors  and  stockholders  of 

American  Universal  Life  Insurance  Company,  changing 
from  stipulated  premium  life  insurance  company  to 
regular  life  insurance  company  are  in  proper,  legal 
form. 


FI  LEB 


September  17,  1*57 


Honorable  C.  Laurence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Deal’  Sir: 

Receipt  is  acknowledged  of  your  letter  of  September  17, 

1957,  transmitting  a certified  and  executed  copy  of  proceed- 
ings of  the  board  of  directors  and  stockholders  of  American 
universal  Life  Insurance  Company,  Clayton,  Missouri,  had  on 
September  6,  1*57. 

A review  of  the  proceedings  submitted  discloses  that  Amer- 
ican Universal  Life  insurance  Company,  Clayton,  Missouri,  a 
stipulated  premium  plan  life  insurance  company,  seeks  to  accept, 
pursuant  to  authority  contained  in  Section  377.450  RSt4o  1*49, 
the  provisions  of  Sections  376,010  to  376,670  RSMo  1*49,  Mis- 
souri's regular  life  insurance  company  law,  and  to  increase  the 
company's  capital  stock  structure  from  Twenty-Five  Thousand 
Dollars  ($25,000,00)  to  One  Hundred  Thousand  Dollars  ($100,000.00) . 

The  proceedings  reviewed  embrace  actions  taken  by  the  board 
of  directors  and  stockholders  of  American  Universal  Life  Insur- 
ance Company,  evidenced  by  the  following  instruments: 

(X)  An  executed  waiver  of  notice  and  consent  to  meeting  of 
board  of  directors  tad  on  September  6,  1957,  signed  by  all  di- 
rectors of  the  corporation, 

(2)  Certified  copy  of  minutes  of  meeting  of  board  of  di- 
rectors of  the  corporation  held  on  September  0,  1*57,  disclosing 
(a)  tiie  adoption  of  & resolution,  pursuant  to  authority  contain- 
ed in  Section  377*450  RS-ito  1*4*,  to  change  the  organisation  of 
said  corporation  from  a stipulated  premium  plan  life  insurance 
company  to  a Joint  stock  life  insurance  company,  and  accepting 
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the  provisions  of  Jtflasourl's  regular  life  insurance  company 
law  found  at  Sections  376.010  to  376.670  RSMo  1949;  disclos- 
ing (b)  the  adoption  of  a resolution  changing  the  authorised 
capital  stock  of  said  corporation  from  t<ie  existing  total  au- 
thorised capital  stock  of  Twenty-Five  Thousand  Dollars 
(►23,000.00)  represented  by  one  hundred  (100)  shares  with  a 
par  value  of  Two  Hundred  Fifty  Dollars  ($230.00)  per  share, 
to  a new  total  authorised  capital  stock  of  One  Hundred  Thousand 
Dollars  ($100,000.00)  represented  by  one  hundred  thousand 
(100,000)  shares  with  a par  value  of  One  Dollar  ($1.00)  per 
share,  one  thousand  (1,000)  shares  of  such  new  One  Dollar  ($1.00) 
par  value  capital  stock  to  be  issued  in  exchange  for  each  share 
of  T*o  Hundred  Fifty  Dollar  ($230.00)  par  value  capital  stock 
presently  Issued  and  outstanding,  disclosing  (c)  the  adoption 
of  a resolution  providing  that  the  entire  capital  stock  of  the 
Company,  as  changed,  shall  be  fully  paid  In  from  existing  capi- 
tal and  surplus  funds  of  the  Company,  in  the  total  amount  of 
OM  Hundred  Thousand  Dollars  ($100,000.00),  dlsoloalag  (d) 
the  adoption  of  a resolution  authorising  the  amendment  of  the 
Company's  Articles  of  Incorporation  to  conform  to  the  previous 
resolutions  adopted,  and  entitling  the  same  as  "First  Amended 
Articles  of  Incorporation  of  American  Universal  Life  Insurance 
Company,"  and  providing  that  a copy  of  such  amended  Articles  of 
Incorporation  be  narked  "Exhibit  A and  attached  to  the  minutes 
of  the  meeting  of  the  board  of  directors,  disclosing  (e)  the 
adoption  of  a resolution  directing  submission  of  the  proposed 
First  Amended  Articles  of  Incorporation  to  a meeting  of  the 
stockholders  of  said  company  to  be  held  immediately  after  the 
meeting  of  the  board  of  directors  adopting  the  resolutions  a- 
bove  referred  to;  disclosing  (f)  the  adoption  of  a resolution 
to  effect  a change  In  Section  1 of  Article  VI  of  the  Company's 
By-Laws  by  changing  the  number  of  members  of  the  board  of  di- 
rectors from  seven  to  nine,  and  disclosing  (g)  appropriate  reso- 
lutions giving  authority  to  the  board  of  directors  to  accomplish 
all  things  necessary  to  carry  out  the  aforesaid  resolutions. 

(3)  Executed  copy  of  proposed  First  Amended  Artieles  of  In- 
corporation of  American  Universal  Life  Insurance  Company,  dated 
September  6,  1957* 

(4)  An  executed  waiver  of  notice  and  consent  to  the  meeting 
of  stockholders  of  American  universal  Life  Insurance  Company  held 
on  September  6,  1957,  signed  by  all  of  the  stockholders  of  said 
Company. 
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(5)  Certified  copy  of  minutes  of  special  meeting  of  stock- 
holders of  American  Universal  Life  Insurance  Company  held  on 
September  6#  1957#  pursuant  to  resolutions  of  the  board  of  di- 
rectors theretofore  adopted. 

(6)  Certificate  directed  to  the  proceedings  of  the  board 
of  directors  and  stockholders  of  American  universal  Life  In- 
surance Company#  Clayton#  Missouri,  had  on  September  6,  1957# 
and  disclosing  a complete  list  of  stockholders  and  members  of 
the  board  of  directors  as  of  September  6#  1957. 

A review  of  the  proceedings  outlined  above#  held  by  Amer- 
ican universal  Life  Insurance  Company,  Clayton#  Missouri#  held 
on  September  6#  1957,  discloses  that  the  same  are  In  proper# 
legal  form. 

The  foregoing  opinion  which  is  hereby  approved#  was  pre- 
pared by  my  asalatant#  Julian  L.  O'Malley. 

Yours  very  truly# 


JLO*H:fcW 


John  M.  Dalton 
Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  Home  Fidelity 

Life  Insurance  Company. 


September  13,  1937 


II,  H.  flit  son  thaler 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Ineuranoe 
Jefferson  Building 
Jefforcon  City,  Nlsaourl 

Dear  Sir: 

Pursuant  to  your  request  of  September  16,  1937*  an 
examination  has  been  made  of  an  executed  copy  of  the 
Artloles  of  Incorporation  of  the  proposed  Hone  Fidelity 
Life  Insurance  Company. 

It  la  the  opinion  of  this  office  that  the  Articles 
of  Incorporation  heretofore  referred  to  fully  comply 
with  the  provisions  of  Sections  377.200  to  377.^60, 

RSTto  Ijkj,  and  the  same  are  hereby  approved  under  the 
directive  contained  In  Section  377.220,  RSMo  1.49. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ay  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JL0*M:haf 


John  N.  Dalton 
Attorney  Oeneral 


CORPORATIONS:  Ganeral  business  corporation  formed  under  Chapter  351 

INSURANCE:  RSMo  1949  may  not  amend  Articles  of  Incorporation  so 

as  to  qualify  as  a joint  stock  life  Insurance  company 
subject  to  provisions  of  Sections  376.010  to  376.070 
RSMo  1949. 


September  19,  1957 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett: 

Your  recent  request  for  an  opinion  from  this  office  pre- 
sents the  following  question: 

May  a corporation  formed  in  1954  under 
The  General  and  Business  Corporation  Law 
of  Missouri,  Chapter  351,  RSMo  1949,  by 
amendment  to  its  Articles  of  Incorpora- 
tion qualify  as  a joint  stock  life  insur- 
ance company  subject  to  the  provisions  of 
Sections  376.010  to  376.670  RSMo  1949? 

Section  351.020  RSMo  1949  discloses  that  an  insurance  com- 
pany may  not  be  initially  formed  under  Rie  General  and  Business 
Corporation  Law  of  Missouri,  such  statute  providing: 

"Corporations  for  profit  except  banking, 
insurance,  railroad  corporations,  build- 
ing and  loan  associations,  saving  banks 
and  safe  deposit  companies,  credit  unions, 
mortgage  loan  companies,  union  stations, 
trust  companies  and  exposition  companies 
may  be  organized  under  this  chapter  for 
any  lawful  purpose  or  purposes." 

The  right  of  a general  and  business  corporation  formed  under 
Chapter  351  RSMo  1949  to  amend  its  articles  of  incorporation  is 
spelled  out  in  the  language  of  Section  351 .0Q5  RSMo  1949,  which 
provides : 


”1.  A corporation  may  amend  its  articles 
of  incorporation,  from  time  to  time,  in 
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any  and  as  many  respects  as  may  be  desired; 
provided,  that  Its  articles  of  Incorporation 
as  amended  contain  only  such  provisions  as 
might  be  lawfully  contained  in  original  ar- 
ticles of  incorporation  if  made  at  the  time 
of  making  such  amendment,  and,  if  a change 
in  shares  or  an  exchange  or  reclassifica- 
tion of  shares  is  to  be  made,  such  provis- 
ions as  may  be  necessary  to  effect  such 
change,  exchange  or  reclassification  as 
may  be  desired  and  as  is  permitted  by  this 
chapter. 

"2.  In  particular,  and  without  limitation 
upon  such  general  power  of  amendment,  a 
corporation  may  amend  Its  articles  of  in- 
corporation from  time  to  time  so  as 

jl)  To  change  its  corporate  name; 

2]  To  change  its  period  of  duration; 

.3)  To  change,  enlarge  or  diminish  its 
corporate  purposes; 

(4)  To  increase  or  decrease  the  number 
of  its  directors  to  not  more  than  twenty- 
one,  nor  less  than  three; 

(5)  To  increase  or  decrease  the  aggre- 
gate number  of  shares  or  shares  of  any 
class  which  the  corporation  has  authority 
to  issue; 

(6)  To  increase  or  decrease  the  par  value 
of  the  authorized  shares  of  any  class  having 
a par  value,  whether  issued  or  unissued;  pro- 
vided, that  If  the  par  value  of  issued  shares 
is  increased,  there  shall  be  transferred  to 
stated  capital  at  the  time  of  such  increase 
an  amount  of  surplus  equal  to  the  aggregate 
amount  by  which  the  par  value  is  Increased; 

(7)  To  exchange,  classify,  reclassify  or 
cancel  all  or  any  part  of  its  shares,  whether 
issued  or  unissued; 

(8)  To  change  the  designation  of  all  or 
any  part  of  its  shares,  whether  issued  or 
unissued,  and  to  change  the  preferences, 
qualifications,  limitations,  restrictions 
and  special  or  relative  rights  including 
convertible  rights  in  respect  of  all  or  any 
part  of  its  snares , whether  issued  or  un- 
issued. 
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(9)  To  change  shares  having  a par  value, 
whether  Issued  or  unissued.  Into  the  same  or 
a different  number  of  shares  without  par 
value,  and  to  change  shares  without  par  value, 
whether  Issued  or  unissued.  Into  the  same  or 

a different  number  of  shares  having  a par 
value; 

(10)  To  create  a new  class  or  classes  of 

8 took  and  to  define  the  preferences,  qualifi- 
cations, limitations,  restrictions,  and  the 
special  or  relative  rights  of  the  shares  of 
such  new  class  or  classes." 

In  treating  of  the  statutory  power  of  amendment  which  Is 
granted  to  corporations,  we  quote  the  following  from  F Letcher 
on  Corporations,  Perm.  Ed.,  Vol.  7 , Sec.  3718,  p.  886: 

"This  granted  power  of  amendment  cannot  be 
exercised  to  change  the  corporation  In  such 
a manner  as  to  make  an  entirely  different 
kind  of  a corporation,  or  to  change  sub- 
stantially the  objects  and  purposes  of 
the  corporation." 

The  rule  that  a corporation  may  not  amend  its  charter  in 
a material  way  without  statutory  authority  was  forcefully  stated 
In  the  following  language  from  Whitehead  v.  Fire  & Lightning 
Mutual  Ins.  Co.,  60  S.W.  (2d)  65,  227  Mo.  App.  891,  l.o.  895, 

896: 


"Waiving  aside  the  question  as  to  whether 
a corporation  may  re-incorporate,  re- 
charter, or  amend,  in  a material  way,  its 
charter  without  the  unanimous  consent  of 
its  stockholders,  the  company.  In  no  event, 
aad  any  right  to  amend  It  a charter  or  la~wa 
In  a_ material'  manner  without  statutory  au- 
thority "and  none  "has  been  given  in  our  stat- 
ute, at  anytime  in  its  history,  to  so  do,  as 
was  attempted  in  this  case.  * * * The  stat- 
ute not  only  did  not  give  such  authority  but 
expressly  provided  tiiat  'no  company  now 
organized  including  only  one  county  can  come 
under  the  provisions  of  this  article  or  in- 
sure property  in  an  adjoining  county. ' This 
is  not  only  provided  by  the  Laws  of  1919, 
page  385,  but  also  by  the  Laws  of  1927, 
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page  282,  and  the  present  statute.  It 
goes  without  saying  that  the  attempted 
amendment  of  Its  charter  and  by-laws  under- 
taken In  1927  and  1931*  by  the  defendant 
company.  In  violation  of  the  statute,  was 
of  a fundamental,  radical  and  vital  char- 
acter and  cannot  be  tolerated.”  (Under- 
scoring supplied) 

The  type  of  general  business  corporation  with  which  this 
particular  opinion  Is  concerned  is  a finance  company  Incorpo- 
rated "to  loan  to  any  person,  firm  or  corporation  any  of  its 
funds,  either  with  or  without  security."  If  the  purposes  of 
such  a corporation  are  to  be  changed  to  that  of  "making  insur- 
ance upon  the  lives  of  Individuals,  and  every  assurance  per- 
taining thereto  or  connected  therewith,  aid  to  grant,  purchase 
and  dispose  of  annuities  and  endowments  of  every  kind  and  des- 
cription whatsoever,  and  to  provide  an  Indemnity  against  death, 
and  for  weekly  or  other  periodic  indemnity  for  disability  oc- 
casioned by  accident  or  sickness  to  the  person  of  the  Insured", 
such  purposes  being  contemplated  by  Section  376. 010  RSMo  19^9, 

It  must  be  reasonably  concluded  that  a "fundamental,  radical 
and  vital  character"  change  is  Intended  by  the  general  business 
corporation  involved.  If  we  are  not  to  look  to  the  basic  law 
of  Incorporation  of  this  general  business  corporation  for  Its 
authority  to  organize  in  the  first  Instance  as  a life  insurance 
company,  or  for  the  authority  to  change  its  original  purposes, 
where  will  we  go  to  find  such  authority?  It  lias  been  shown  In 
this  opinion  that  Section  351.020  and  Section  351.085  RSMo  1949 
of  The  General  and  Business  Corporation  Law  of  Missouri  (1) 
prohibits  the  formation  of  insurance  companies  under  such  cor- 
poration code  and  (2)  allows  amendments  to  charters  of  such 
business  corporations  only  If  such  amendments  "might  be  law- 
fully contained  in  original  articles  of  incorporation"  of  such 
business  corporation. 

Attention  has  been  directed  to  Section  375.030  RSMo  1949, 
reading  in  part  as  follows: 

"*  * * 2.  No  company  organized  under  the 
provisions  of  this  chapter,  or  any  general 
law  of  this  state,  shall  undertake  any 
business  or  risks,  except  as  in  this  chap- 
ter provided;  * * (Underscoring  sup- 

plied) 

Section  375.030  RSMo  1949,  from  which  the  above  quotation  is  ex- 
tracted, is  one  of  many  statutes  appearing  in  Chapter  375  RSMo 
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19^9,  such  chapter  being  entitled  "Provisions  Applicable  To 
All  Insurance  Companies."  Are  we  permitted  to  conclude  from 
the  underscox*ed  phrase  referring  to  "any  general  law  of  this 
state",  appearing  In  Section  375.030  RSMo  19^9,  supra,  that 
such  reference  gives  the  right  to  a general  business  corpora- 
tion formed  under  Chapter  351  RSMo  19^9  to  engage  In  the  life 
Insurance  business?  It  Is  the  opinion  of  this  office  that 
the  phrase  "any  general  law  of  this  state"  appearing  In  Sec- 
tion 375.030  RSMo  19^9 , supra,  has  reference  to  any  of  the 
general  laws  of  Missouri  under  which  insurance  companies  may 
organize  and  operate. 


CONCLUSION 


It  is  t i*e  opinion  of  this  office  that  a corporation  formed 
In  1954  under  The  General  and  Business  Corporation  Law  of  Mis- 
souri, Chapter  351  RSMo  19^9,  may  not,  by  an  amendment  to  Its 
Articles  of  Incorporation,  qualify  as  a joint  stock  life  insur- 
ance company  subject  to  the  provisions  of  Sections  376.010  to 
376.670  RSMo  19^9. 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JLO'M.bw 


John  14.  Dalton 
Attorney  General 


INSURANCE : 


Articles  of  Incorporation  of  Missouri  Life  In- 
surance Company. 


October  XI,  1957  xxxxxxxxx 

w.  H.  Rlt sen thaler 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Pursuant  to  your  request  of  October  9,  1957 > an 
examination  has  been  made  of  an  executed  copy  of  the 
Articles  of  Incorporation  of  the  proposed  Missouri 
Life  Insurance  Company. 

It  is  the  opinion  of  this  office  that  the  Articles 
of  Incorporation  heretofore  referred  to  fully  comply 
with  the  provisions  of  Seotlons  377.200  to  377. *60, 

RSffo  19*9,  and  the  sane  are  iioreby  approved  under  the 
directive  contained  in  Section  377.220,  RSMo  19*9. 

The  foregoing  opinion,  which  I hereby  approve , was 
prepared  by  my  assistant,  Julian  L.  0 * Halley . 

Yours  very  truly. 


John  M.  Dalton 
Attorney  Oeneral 


i 
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INSURANCE:  Described  contract  proposed  to  be  issued  by  ABC  Ambu- 

/.  lance  Company  not  an  insurance  contract  subject  to 
„ regulatory  provisions  of  Missouri  insurance  code. 


October  23,  1957 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett:  ’ , 

* ■ * , . 

Tliis  opinion  construes  a contract  proposed  to  be  issued 
by  ABC  Ambulance  Company,  with  a view  to  determining  if  the 
contract  contains  covenants  and  agreements  which  will  cause 
it  to  be  denominated  a "contract  of  insurance,"  the  offering 
for  sale  of  which  would  be  in  violation  of  Section  375*310 
RSMo  19^9  providing  a penalty  for  engaging  in  the  insurance 
business  without  proper  State  authorisation.  In  order  that 
no  doubt  will  exist  as  to  the  written  provisions  of  the  agree- 
ment being  construed  it  is  here  quoted  In  its  entirety: 

"ABC  AMBULANCE  CO. 

. of  Joplin,  Ho. 

"Contract  and  Agreement 

"ABC  Ambulance  Company  of  Joplin,  being  the 

first  party,  and  being  the 

second  party,  have  duly  signed  tills  contract 
and  agreement  that  if  ambulance  service  is  need- 
ed by  the  second  party,  while  tills  contract  is 
in  force,  and  that  this  service  shall  include 
members  of  his  family  living  at  his  address  and 
whose  name3  appear  on  this  contract  shall  be 
rendered  service  without  additional  charge  with- 
in the  city  limits  and  a five  mile  radius  of 
Joplin  and  that  the  party  of  the  first  part 
further  agrees  to  pay  upon  receipt  and  veri- 
fication of  ambulance  service  rendered  by  any 
other  company  anywhere  outside  of  Joplin,  up 
to  but  not  more  than  thi3  contract  while  thi3 


Honorable  C.  Lawrence  Leggett 


contract  is  in  force  which  will  be 

years  from  date  3igned  and  that  any  payment 
received  for  service  from  any  company  or 
any  other  party  ahall  be  returned  to  the 
party  of  the  second  part. 

"Signed  this  day  of  in  the  year 

Amount _fo'r  period  of  years. 

Signature  - First  Party  Signature  - Second 

Party 


Address  - Second 
Party 

Memberb  of  family 
protected  by  this 
contract  and  agree- 
ment are: 


It 


Expressed  terms  of  the  above  contract  are  to  be  augmented 
by  provisions  disclosing  that  the  contract  will  have  a term  of 
one  year  with  the  cost  to  be  five  dollars  per  family. 

In  State  ex  rel.  Inter- Insurance  Auxiliary  v.  Revelle,  165 
S.W.  1034,  257  Mo.  529 , l.c,  535,  the  Supreme  Court  of  Missouri 
spoke  as  follows: 

"The  essential  elements  of  a contract  of  in- 
surance are  an  agreement,  oral  or  written, 
whereby  for  a legal  consideration  the  promi- 
sor undertakes  to  Indemnify  the  promisee  if 
he  shall  suffer  a specified  loss." 

The  Kansas  City  Court  of  Appeals,  in  Rogers  v.  Shawnee  Fire 
Insurance  Company  of  Topeka,  Kansas,  111  S.W.  592,  132  Mo.  App. 
275,  l.c.  278,  spoke  as  follows: 

"Indemnity  signifies  to  reimburse,  to  make 
good  and  to  compensate  for  los3  or  injury, 

(4  Words  and  Phrases,  p.  3539).  Insurance 
is  defined  by  Bouvler,  'to  be  a contract  by 
which  one  of  the  parties,  called  the  insurer, 
binds  himself  to  the  other  called  the  Insured, 
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to  pay  him  a sum  of  money,  or  otherwise 
indemnify  him. * " 

To  summarize  the  contract  in  question,  we  find  the  com- 
pany agreeing  with  the  contract  purchaser  for  a period  of  one 
year  and  for  a con3ideraion  of  five  dollars  to  furnish,  on  be- 
half of  the  purchaser  and  members  of  his  family,  any  ambulance 
service  required  within  the  city  limits  of  Joplin. and  a five 
mile  radius  thereof,  and  to  further  reimburse  the  contract 
holder  for  such  service  to  the  extent  of  five  dollars  when  such 
services  are  rendered  by  any  other  person  or  firm  outside  the 
area  mentioned.  That  there  is  an  element  of  risk  in  the  con- 
tract for  services  to  be  performed  in  Joplin  and  within  alive 
mile  radius  thereof,  and  a promise  of  partial  indemnity  for 
loss  occasioned  when  services  are  rendered  outside  the  area 
mentioned  is  not  to  be  disputed.  i 

A rule  to  be  applied  in  this  instance  is  to  be  gleaned  from 
the  following  language  found  in  the  case  of  Jordan  v.  Grouo 
Health  Association  (1939),  71  App.  D.C.  33,  107  Fed.  2d  239,  2^7: 

"That  an  incidental  element  of  risk  distri- 
bution or  assumption  may  be  present  should 
not  outweigh  all  other  factors.  If  atten- 
tion is  focused  only  on  that  feature,  the 
line  between  insurance  or  indemnity  and 
other  types  of  legal  arrangement  and  eco- 
nomic function  becomes  faint,  if  not  extinct. 

This  is  especially  true  when  the  contract 
is  for  the  sale  of  good3  or  services  on  con- 
tingency. But  obviously  it  was  not  the  pur- 
pose of  the  insurance  statutes  to  regulate 
all  arrangements  for  assumption  or  distri- 
bution of  risk.  That  view  would  cause  them 
to  engulf  practically  all  contracts,  par- 
ticularly conditional  sales  and  contingent 
service  agreements . " 

The  contract  being  construed,  viewed  in  lt3  entirety,  appears 
to  have  as  its  dominant  feature,  services  to  be  rendered  on  a con- 
tingency, rather  than  a comprehensive  risk  coverage  common  to 
insurance  regulated  by  statute.  The  line  of  demarcation  in  thiB 
contract  between  a contingent  service  agreement  and  an  insurance 
risk  agreement  is  sufficiently  apparent  to  resolva  the  question 
in  favor  of  a contingent  service  agreement,  and  the  contract  is 
not  to  be  considered  a contract  of  insurance,  issuance  of  which 
is  regulated  by  Missouri's  insurance  code. 
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CONCLUSION 

It  is  the  opinion  of  this  office  that  the  within  described 
contract,  proposed  to  be  issued  by  ABC  Ambulance  Company,  is  not 
a "contract  of  insurance”  and  may  be  offered  for  sale  without 
such  sale  being  subject  to  the  regulatory  provisions  of  Missouri's 
insurance  code. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepa'ed 
by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of  State  Farmers 
Mutual  Casualty  Company. 


November  6,  1957 


Honorable  C.  Lawronoe  Leggett 
Superintendent  of  the  Division  of  Inauranoe 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Sin 

Pursuant  to  your  request  of  November  5#  1937,  an 
examination  has  been  aade  of  an  executed  copy  of  Decla- 
ration of  Intention  by  original  incorporators,  together 
with  proof  of  publication  of  the  same,  to  fora  an  insur- 
ance company  to  be  known  as  State  Farmers  Mutual  Casualty 
Company.  Zt  la  noticed  that  in  the  Articles  of  Incorpo- 
ration, as  published,  a single  reference  in  Article  IV 
thereof  is  made  to  Chapter  373  RSMo  1949*  Obviously, 
this  is  a typographical  error  and  will  not  cause  the 
publication  to  be  fatally  defective. 

With  the  single  exception  noted  in  the  preceding 
paragraph,  it  is  the  opinion  of  this  office  that  the  docu- 
ments referred  to  above  are  in  conformity  with  Sections 
379.010  to  379.160  RSMo  19*9,  and  not  inconsistent  with 
the  Constitution  and  Laws  of  this  State  and  of  the  United 
States. 


The  foregoing  opinion,  which  Z hereby  approve,  was 
prepared  by  ay  Assistant,  Mr.  Julian  L.  O'Malley. 

fours  very  truly. 


John  M.  Dalton 


JLO'M.'hw 


INSURANCE : 


Articles  of  Incorporation  of  Countryside 
Casualty  Company. 


Hoveiaber  7,  1957 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Sir: 

Pursuant  to  your  request  of  November  6 , 1957,  an 
examination  has  been  reads  of  an  executed  copy  of  Decla- 
ration of  Intention  by  original  incorporators,  together 
with  proof  of  publication  of  the  same,  to  fora  an  in- 
surance company  to  be  known  as  Countryside  Casualty 
Company. 

It  is  the  opinion  of  this  offloe  that  the  documents 
referred  to  in  the  preceding  paragraph  are  in  conformity 
with  Sections  379.010  to  379.100,  RSMo  19^9,  and  not  in- 
consistent with  the  Constitution  and  Laws  of  this  State 
and  of  the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ay  Assistant,  Hr.  Julian  L.  0’ Halley. 

Yours  very  truly  . 


Jl£*»;bw 


John  H.  Dalton 
Attorney  General 


INSURANCE : 


Articles  of  Incorporation  of  Key  Life  Insurance 
Company. 


Novomb er  29,  1957 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Li vision  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  Building 
Jefferson  City,  Missouri 

Lear  Sir: 

Receipt  Is  acknowledged  of  your  letter  of  November  27th 
with  which  you  submitted  to  this  office  an  executed  copy  of 
declaration  of  intention  of  original  Incorporators  of  the 
proposed  Key  Life  Insurance  Company , which  declaration  of 
intention  also  included  a copy  of  the  articles  of  incorpora- 
tion of  such  corporation  to  be  formed  under  the  provisions 
of  Chapter  376,  RSMo  1949*  Also  forwarded  with  your  formal 
request  for  an  opinion  concerning  the  documents  heretofore 
referred  to  was  proof  of  publication  of  same  as  required  by 
Section  376.070  RSMo  1949* 

An  examination  of  the  documents  referred  to  In  the  pre- 
ceding paragraph  has  been  made  as  required  by  Section  37©. 070 
RSMo  1949,  end  It  le  the  opinion  of  this  office  that  the  seme 
are  found  to  be  In  accordance  with  provisions  of  Chaptsr  376, 
RSMo  1949,  and  not  Inconsistent  with  the  constitution  and  laws 
of  this  state  end  the  United  States . 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr.  Julian  L.  O'Malley. 

Very  truly  yours. 


JLO ' M : vlw 


John  M.  Dalton 
Attorney  Oeneral 


TOWNSHIP  TAX  COLLECTOR:  The  same  person  may,  simultaneously, 
CITY  TAX  COLLECTOR:  hold  the  office  of  township  tax  col- 
C0MPATI3ILITY  OF  OFFICES:  lector  and  city  tax  collector  in 

counties  having  township  organization. 
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May  2,  1957 


Honorable  Stephen  Lincoln 
Representative  Harrison  County 
House  Post  Office-  State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Sir: 


This  formal  opinion  is  rendered  in  reply  to  your  let- 
ter of  April  IS,  1957,  which  reads  as  follows: 

"Will  you  please  advise  me  if  it  is  legal 
for  one  to  seek  and  to  hold  both  the  of- 
fices of  township  tax  collector  and  city 
tax  collector  in  counties  with  township 
organization?  I have  believed  that  since 
both  offices  are  on  a fee  basis  it  is  le- 
gal, however,  I seek  your  advice. 

"You  may  have  previously  rendered  an  op- 
inion on  this.  I will  thank  you  to  advise 
me  at  House  Post  Office,  Jefferson  City." 

A review  of  the  statutes  applicable  to  township  tax  col- 
lectors, which  is  Chapter  65,  does  not  disclose  any  prohi- 
bition against  a township  tax  collector  serving  also  as 
city  tax  collector  in  townships  with  township  organization, 
which  law  relating  to  city  tax  collectors  is  found  in  Chap- 
ter 94  • 

Missouri  follows  the  common  law  doctrine  that  incom- 
patible offices  may  not  be  held  by  one  person  at  the  same 
time.  In  the  case  of  State  ex  rel .Walker  v.  Bus,  135  Mo. 
325,  1.C.33&,  the  Supreme  Court  spoke,  in  part,  as  follows, 
concerning  the  common  law  doctrine: 

"At  common  law  the  only  limit  to  the  number 
of  offices  one  person  might  hold  was  that 
they  should  be  compatible  and  consistent.  The 
incompatibility  does  not  consist  in  a physi- 
cal inability  of  one  person  to  discharge  the 
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duties  of  the  two  offices,  but  there 
must  be  some  inconsistency  in  the 
functions  of  the  two;  some  conflict 
in  the  duties  required  of  the  offi- 
cers, as  where  one  has  some  super- 
vision of  the  other,  is  required  to 
deal  with,  control,  or  assist  him." 

No  statutory  prohibition  being  found  against  the  same 
person  holding  the  office  of  township  tax  collector  and  city 
tax  collector,  it  i3  the  opinion  of  this  department  that  the 
same  person  may,  simultaneously,  hold  both  offices. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  same  per- 
son may,  simultaneously,  hold  the  office  of  township  tax 
collector  and  city  tax  collector  in  counties  having  township 
organization. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  M. Dalton 
Attorney  General 


RECORDS: 

PUBLIC  RECORDS: 
SCHOOLS: 


r 


FI  LED 


The  public  has  the  right  to  inspect  and  copy  the 
contents  of  the  "daily  register"  required  by  Sec- 
tion 163.1^0,  RSMo  19^9,  provided  that  the  exer- 
cise of  such  right  does  not  unduly  interrupt  the 
discharge  of  duties,  and  the  board  of  education  or 
the  superintendent  of  schools  do  not  have  any  dis- 
cretion in  permitting  or  denying  such  inspection 
or  the  right  to  request  a statement  of  purpose 
before  permitting  such  inspection. 

May  23,  1957 


Honorable  Stephen  M.  Limbaugh 
Prosecuting  Attorney 
Cape  Girardeau  County 
Cape  Girardeau,  Missouri 

Dear  Mr.  Limbaugh: 

Reference  is  made  to  your  request  for  an  official  opinion, 
which  request  reads  in  part  as  follows: 

"Section  163.140  Revised  Statutes  of  Missouri  19^9 
provides  that  the  teachers’  daily  register  shall  be 
ooen  to  the  inspection  of  the  public  at  all  times. 

There  are  two  questions  confronting  the  School 
Board  that  I would  like  to  have  your  opinion  in 
connection  with.  First,  do  the  school  officials 
have  the  right  to  require  of  one  who  seeks  to 
inspect  the  school  records  a statement  of  his 
purpose?  Second,  does  the  Superintendent  of 
Schools  or  the  Board  of  Education  have  any  dis- 
cretion in  permitting  or  denying  such  inspec- 
tion?” 

Section  163.1^0,  RSMo  1949,  to  which  you  refer,  reads  as 
follows: 


"It  shall  be  the  duty  of  every  teacher  employed 
in  any  of  the  public  schools  of  the  state  to  keep 
a daily  register,  in  which  the  names,  ages  and 
date  of  entrance  of  the  pupils  shall  be  entered, 
and  the  studies  pursued  by  the  same,*  the  date  of 
each  visitation  by  the  directors  or  other  school 
officers,  which  register  shall  be  open  to  the  in- 
spection of  the  public  at  all  times. 

Said  section  provides  that  the  daily  register'  tohall  be  open  to 
the  inspection  of  the  public  at  all  times.  In  view  of  such  fact, 
we  are  of  the  opinion  that  said  register  constitutes  a public  rec- 
ord. 
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In  the  case  of  State  v.  Brown,  345  Mo.  430,  134  SW2d  28, 
l.c.  31 » the  court  stated: 

"If  so,  such  records  are  'official'  records  or 
public  records  because  the  statute  requires 
them  to  be  kept  open  to  public  inspection." 

Generally,  any  writing  or  document  constituting  a public  rec- 
ord is  subject  to  inspection  by  the  public.  Disabled  Police  Veter- 
ans Club  v.  Long,  279  SW2d  220,  State  ex  rel.  Cavanaugh  v.  Honder- 
son,  350  Mo.  9^8,  169  SW2d  389*  and  it  is  not  essential  that  the 
inspection  of  public  records  be  limited  to  persons  who  have  some 
legal  interest  to  be  subserved  by  the  inspection.  Disabled  Po- 
lice Veterans  Club  v.  Long,  supra. 

The  General  Assembly  has  the  power  and  authority  to  granl;,  by 
statute,  the  right  of  inspection  of  public  records  to  all  persons. 

76  C.J.S.,  Sec.  35(b)*  p.  135.  This  the  Legislature  has  seen  fit 
to  do  in  regard  to  the  "daily  register”,  in  plain  and  unambigu- 
ous language,  which  leaves  no  room  for  any  other  construction. 

The  right  to  Inspect  public  records  carries  with  it  the  right 
to  make  copies,  without  which  the  right  to  Inspect  would  be  prac- 
tically valueless.  Disabled  Police  Veterans  Club  v.  Long,  279 
SW2d  220,  State  ex  rel.  v.  Williams,  96  Mo.  13,  8 SW  771,  45  Am.  Jur., 
Sec.  15,  p.  426. 

While  we  are  led  to  the  conclusion  that  the  public  has  the 
right  to  inspect  and  copy  the  contents  of  the  "dally  register", 
we  do  not  mean  to  say  that  such  right  is  completely  unrestricted. 

On  the  contrary,  such  right  must  be  exercised  at  a proper  time  and 
place,  and  in  such  manner  as  will  not  unduly  interrupt  or  inter- 
fere with  the  discharge  of  duties.  This  rule  3s  stated  in  79  C.J.S., 
SchoolB,  Sec.  4l4,  p.  288,  as  follows: 

"This  right  of  Inspection  is  not  unqualified  or  unre- 
stricted, but  must  be  accepted  and  exercised  at  a 
proper  time  and  place,  and  in  such  manner  as  will 
not  unduly  interrupt  or  interfere  with  the  * * * * 
discharge  of  official  duties" . 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  public 
has  the  right  to  Inspect  and  copy  the  contents  of  the  daily  register" 
required  by  Section  163.140,  RSMo  1949,  provided  that  the  exercise 
of  such  right  does  not  unduly  interrupt  the  discharge  of  duties. 
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and  that  the  board  of  education  or  the  superintendent  of  schools 
do  not  have  any  discretion  in  permitting  or  denying  such  inspec- 
tion or  the  right  to  request  a statement  of  purpose  before  per- 
mitting such  inspection. 

ine  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Donal  D.  Guffey. 


Very  truly  yours. 


DDO,  Id 


John  M.  Dalton 
Attorney  General 


CITIES  OF  THE  FOURTH 
CLASS: 

CITY  TAX  COLLECTORS: 
VACANCIES  IN  OFFICE: 
SPECIAL  ELECTIONS: 


A special  election  is  required  when  a 
vacancy  occurs  in  an  elective  office 
In  a city  of  the  fourth  class  more  than 
six  months  prior  to  the  next  general 
municipal  election  in  such  city. 


FILED 

S3 


October  30,  1957 


xxxxxxxx 

W.  H.  Rltzenthaler 


Honorable  Stephen  Lincoln 
Member,  House  of  Representatives 
Harrison  County 
Calnsville,  Missouri 

Dear  Mr.  Lincoln: 

This  will  acknowledge  receipt  of  you r opinion  request  of 
October  8,  1957,  which  reads  as  follows: 

“Mrs.  Sana  Glaze  of  Calnsville  was  elected 
City  Tax  Collector  at  our  last  spring  elec- 
tion and  she  has  decided  she  does  not  want 
the  office.  She  will  not  resign,  however. 

If  it  costs  the  city  a special  election  in 
order  to  elect  her  successor.  The  City 
Council  and  Mayor  would  like  to  appoint 
our  Township  Tax  Collector  to  the  office 
but  our  Prosecuting  Attorney  has  advised 
the  Mayor  that  he  believes  a special  elec- 
tion will  be  necessary.  I will  thank  you 
to  advise  me  at  your  earliest  convenience 
if  the  Mayor  and  Council  have  the  power  of 
appointment  or  If  a special  election  Is 
necessary. 

"You  gave  me  an  opinion  sometime  back  that 
one  could  hold  both  offices  - Township  Tax 
Collector  and  City  Tax  Collector  - as  there 
Is  no  conflict  of  interest. 

"No  politics  is  involved  in  election  to 
these  city  offices  In  our  small  town. 

"it  Is  a convenience  to  our  tax  payers  to 
pay  their  taxes  at  one  office." 


Honorable  Stephen  Lincoln 


The  City  of  Cainsville,  Missouri  has  a population  of 
618  inhabitants  and  Is  one  of  the  fourth  class.  Research  Memo- 
randum No.  5,  Committee  on  Legislative  Research,  Missouri  Gener- 
al Assembly,  Revised  March  1,  1952. 

With  respect  to  cities  of  the  fourth  class.  It  Is  provided, 
generally,  in  Section  79.030,  RSMo  19^9 , that  there  shall  be  a 
general  election  of  elective  officers  of  such  cities  every  two 
years.  It  is  stated  in  the  opinion  request  that  the  city  tax 
collector  was  elected  at  "our  last  spring  election."  It  is, 
therefore,  assumed  that  the  collector  was  elected  In  April  of 
1957  and  that,  consequently,  the  term  will  expire  two  years 
later  (Section  79.050,  RSMo  1949),  in  April  of  1959. 

We  believe  that  the  law  relating  to  the  question  in  the 
opinion  request  is  quite  clearly  set  forth  In  Section  79.280, 

RSMo  19^9.  This  section  reads  In  part  as  follows: 

"If  a vacancy  occur  in  any  elective  of- 
fice, the  mayor  or  the  person  exercising 
the  duties  of  the  mayor  shall  cause  a 
special  election  to  "be  held  to  Till_  such 
vacancy,  giving  at  least  ten  days1  notice 
thereof  by  publication  in  some  newspaper 
published  In  the  city,  or  at  least  twenty 
handbills  posted  up  at  as  many  public 
places  within  the  city;  provided,  that 
when  any  such  vacancy  occurs  within  six 
months  of  a general  municipal  election, 
no  election  shall  be  called  to  fill  such 
vacancy,  but  the  same  shall  be  filled  by 
the  mayor  or  the  person  exercising  the 
duties  of  the  mayor  by  appointment; 

* * (Emphasis  supplied) 

Although  there  are  no  cases  construing  this  section  in  the 
light  of  the  question  raised  in  the  opinion  request,  as  afore- 
mentioned, we  believe  that  the  provisions  of  said  section  are 
quite  clear  in  meaning.  In  examining  this  section,  it  is  noted 
that  when  a vacancy  occurs  in  any  elective  office,  there  shall 
be  a special  election  with  the  proviso  that  when  the  vacancy  oc- 
curs within  six  months  of  a general  municipal  election,  no  elec- 
tion shall  be  held  to  fill  such  vacancy.  Since  a vacancy  created 
by  a resignation  at  the  present  time  would  occur  more  than  six 
months  prior  to  the  next  general  municipal  election,  it  is  quite 
clear  that  a special  election  would  be  required. 


Honorable  Stephen  Lincoln 


It  Is  concluded  that  a special  election  Is  required  when  a 
vacancy  occurs  In  an  elective  office  In  a city  of  the  fourth 
class  more  than  six  months  prior  to  the  next  general  municipal 
election  of  such  city. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  If  the 
tax  collector  of  the  City  of  Cainsville,  Missouri,  a city  of 
the  fourth  class,  resigns  at  anytime  more  than  six  months  be- 
fore the  next  general  municipal  election  In  said  city,  a 
special  election  must  be  held  for  the  purpose  of  electing  a 
successor  to  such  office. 

The  foregoing,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Harold  L.  Henry. 


Very  truly  yours. 


HLH;  hw 


John  M.  Dalton 
Attorney  General 


COUNTY  COURT:  County  court  does  not  have  authority  to  remove 

DRAINAGE  DISTRICTS:  or  exclude  land  that  Is  within  a drainage  or 
LEVEE  DISTRICTS:  levee  district. 


May  27,  1957 


Honorable  Leon  McAnally 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Mr.  McAnally: 

This  is  in  answer  to  your  request  for  an  official  opin- 
ion from  this  office,  which  reads  as  follows: 

The  County  Court  has  asked  me  to  secure 
an  opinion  from  your  office  as  to  whether 
the  Court  has  authority  to  remove  certain 
land  from  a Drainage  District  or  a Levee 
District  which  was  organized  by  the  Coun- 
ty Court. 

"It  seems  that  they  have  a couple  of  rea- 
sons for  wishing  to  do  this  if  they  have 
the  authority.  Due  to  relocation  of  the 
levee  in  one  district,  part  of  the  land  is 
now  in  the  river,  but  is  still  being  asses- 
sed against  the  owner.  Also,  the  special 
benefits  assessed  against  some  other  land 
now  being  in  the  form  of  town  lots,  is  so 
small  that  the  cost  of  collection  of  the 
taxes  exceeds  the  amount  of  the  taxes  col- 
lected on  these  lots. 

"The  County  Court  wishes  to  remove  from 
the  drainage  and  levee  districts  these 
lands  if  they  have  the  authority  to  do  so . ” 

Chapter  243,  RSMo  19^9,  and  Cum.  Supp.  1955*  is  entitled 
Drainage  Districts  Organized  in  County  Court."  It  provides, 
among  other  things,  that  when  it  shall  be  conducive  to  the 
public  health,  convenience  or  public  welfare,  or  when  it  will 
be  of  public  utility  or  benefit,  the  county  court  of  any  county 
in  this  state  shall  have  the  authority  to  organize,  incorporate 
and  establish  drainage  districts  - - -."  These  drainage  dis- 
tricts are  municipal  or  public  corpo rations,  and  the  county 
court  administers  their  affairs.  The  property  owners  within 
the  districts  are  taxed  to  support  and  maintain  than. 
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In  your  letter,  you  stated  the  county  court  wanted  to 
remove  or  exolude  certain  land  that  Is  now  within  a drain- 
age district  because  this  land  has  been  divided  into  town 
lots  and  the  cost  of  collecting  the  assessed  taxes  exceeds 
the  amount  of  taxes  collected  on  these  lots.  We  shall  as- 
sume these  town  lots  within  the  drainage  district  are  being 
benefited. 

The  legislature  authorized  the  creation  of  drainage  dis 
trlcts  and  they  get  their  authority  from  it.  In  Thompson  v. 
City  of  Malden,  C.A.,  118  S.W.  2d  1059*  1063  (4),  the  court 
said: 


"(4)  Drainage  ditches  are  artificial- 
ly created  and  constructed  through  funds 
raised  by  taxation  against  the  lands  that 
comprise  the  district.  Chapter  64,  Article 
2,  R.S.Mo.  1929,  creates  a code  unto  Itself 
and  the  provisions  of  this  chapter  and  arti- 
cle limit  and  define  the  authority  and  duties 
of  the  governing  board  of  drainage  districts. 
State  ex  rel.  Walker  v.  Locust  Creek  Drainage 
Dlstrlot,  228  Mo.  App.  434,  67  S.W.  2d  840; 
State  ex  rel.  Harrison  v.  Hill,  212  No.  App. 
173*  253  S.W.  448.  Drainage  districts  organ- 
ized under  the  provisions  of  this  chapter  and 
article  are  public  or  municipal  corporations 
and  the  County  Court  of  the  county  in  which 
they  are  organized  administers  their  affairs. 
Their  rights,  powers  and  liabilities  are 
specifically  limited  by  the  statutes  that 
create  them.  State  ex  rel.  Applegate  v. 

Taylor,  224  Mo.  393*  123  S.W.  892;  Squaw  Creek 
Drainage  Dist.  v.  Turney,  235  Mo.  80,  138  S.W. 
12;  Houck  v.  Little  River  Drainage  Dist.,  248 
Mo.  373,  154  S.W.  739;  Wilson  v.  King's  Lake 
Drainage  & Levee  Dist.,  176  Mo.  Sup.  470,  158 
S.W.  931;  Id.,  257  Mo.  266,  165  S.W.  734;  State 
ex  rel.  MoWllllams  v.  Little  River  Drainage 
District,  269  Mo.  444,  190  S.W.  897;  Birming- 
ham Drainage  Diet.  v.  Chicago,  B & Q.  R.  Co., 
274  Mo.  140,  202  S.W.  404;  Sigler  v.  Inter- 
River  Drainage  Dist.,  311  Mo.  175,  279  S.W. 

50;  Arthaud  v.  Grand  River  Drainage  Dist., 

208  Mo.  App.  233,  232  S.W.  264. " 

In  17  Am.  Jur.  794,  it  says: 

"Most  of  the  statutes  authorizing  the  or- 
ganization of  districts  of  the  kind  under  con- 
sideration make  provision  for  subsequent  al- 
teration of  their  boundaries,  either  to  take 
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In  outside  lands  that  are  being  benefited, 
or  to  exclude  lands  that  are  receiving  no 
benefit.  * * 

Keeping  the  foregoing  in  mind.  Section  243.130,  RSMo  1949* 
authorises  the  county  court  to  condemn  additional  land  not  orig- 
inally acquired  by  the  district*  Section  243.140  authorizes  the 
county  court  to  annex  land  outside  the  drainage  district  under 
certain  circumstances;  and  Section  243.450  authorizes  different 
drainage  districts  to  reorganize  and  consolidate  under  certain 
circumstances.  You  will  note  the  statute  does  not  authorize 
the  county  court  to  remove  or  exclude  certain  land  from  an  exist- 
ing drainage  district.  Thus,  we  hold  they  oannot. 

The  second  part  of  your  letter  concerns  levee  districts. 
Section  245.285  through  245.545,  RSMo  1949#  la  entitled  "Levee 
Districts  Organized  by  County  Court."  After  organization  by 
the  county  court,  they  become  public  corporations.  A board  of 
directors  appointed  by  the  county  court  administers  the  affairs 
of  a levee  district.  The  property  owners  within  the  district 
are  taxed  to  support  and  maintain  it. 

In  your  letter,  you  stated  the  county  court  wanted  to  re- 
move or  exclude  certain  land  that  is  now  within  a levee  dlstriot 
because  the  levee  has  been  relocated  within  the  district  and  as 
a result  part  of  the  land  within  the  district  is  now  in  the  river 
and  still  being  assessed  against  the  owner. 

The  legislature  also  authorized  the  creation  of  levee  dis- 
tricts and  they  get  their  authority  from  it. 

In  52  C.J.S.  1082,  it  says 1 

"The  legislature  may  delegate  to,  or  confer 
on,  a levee  board  power  to  administer  the 
affairs  of  the  district.  Levee  and  flood 
control  boards  and  other  officers,  as  well 
as  the  districts  themselves,  have  suoh  powers 
and  only  such  powers,  as  are  conferred  by 
statute  either  expressly  or  by  necessary  im- 
plication, including  suoh  incidental  powers 
as  are  necessary  to  execute  the  powers  speci- 
fically conferred  or  the  duties  imposed.  ***." 

The  same  authority  at  page  1079  continues: 

Alterations  in  the  territorial  extent  of 
levee  districts,  including  the  annexation  of 
lands  outside  the  district,  are  usually  pro- 
vided for  by  statute.  * • 
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Again  keeping  the  above  in  mind,  3ection  245.305  provides 
for  incorporating  land3  into  the  district  which  are  subject  to 
overflow;  Section  245.310  provides  for  extending  the  levee  or 
enlarging  the  district  if  necessary;  and  Section  245.400  pro- 
vides for  relocation  of  the  levee  under  certain  circumstances. 
You  will  note  the  statute  does  not  authorize  the  county  court 
or  the  board  of  directors  to  remove  or  exclude  certain  land 
from  an  existing  levee  district.  Thus,  we  hold  they  cannot. 

However,  in  helping  you  solve  your  problem  about  the  levee 
district,  we  think  it  pertinent  to  call  your  attention  to  Sec- 
tions 245.445  and  245.450.  They  read  as  follows: 

'’245.445.  As  3oon  as  any  levee  district  shall 
have  been  organized,  as  aforesaid,  and  in  order 
to  defray  the  expenses  of  surveys  and  estimates 
of  levees  or  other  works  and  costs  thereof,  main- 
tain and  repair  the  same,  and  pay  such  officers, 
agents,  servants  and  employees  as  may  be  en- 
titled to  compensation,  the  said  board  of 
directors  may  order  the  assessment  of  a 
tax  on  all  the  lands  within  the  levee  dis- 
trict to  be  benefittea,  not  to  exceed  ten 
mills  on  the  dollar,  on  the  valuation  of 
the  benefits  thereon  by  reason  of  the  work 
proposed  or  completed  as  returned  by  the 
assessor,  and  such  tax  may  be  assessed  and 
levied  for  each  and  every  year,  and  from 
year  to  year,  whenever  the  board  of  direc- 
tors may,  from  time  to  time,  determine  the 
same  to  be  necessary;  and  all  such  taxes 
shall  be  a lien  upon  the  lands  in  such  dis- 
tricts until  paid.  And  whenever  said  board 
of  directors  shall  have,  by  resolution, 
ordered  the  assessment  of  a tax,  the  secre- 
tary of  the  board,  under  nis  official  seal, 
shall  cause  a certified  copy  of  said  order 
to  be  transmitted  to  the  clerk  of  the  county 
court  in  which  said  levee  district  shall  be 
situated,  and  in  case  such  levee  district 
shall  be  situated  in  two  or  more  counties, 
then  to  the  clerk  of  the  county  court  of 
eaoh  county  in  which  any  portion  of  said 
district  may  be  situated;  and  the  said  tax 
shall  be  extended  on  the  tax  books  of  the 
county  on  the  real  estate  to  be  benefited, 
situated  in  said  levee  district,  in  the  same 
manner  that  other  taxes  are  now  extended  in 
a column  under  the  head  of  'Levee  fund  tax, ' 
and  shall  be  collected  by  the  collector  of 
the  county  in  which  the  real  estate  1b  slt- 
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uated  on  which  the  tax  la  levied,  at  the 
same  time  the  state  and  county  taxes  are  col- 
lected, and  when  said  tax  shall  be  collected, 
the  collector  shall  pay  the  same  over  to  the 
treasurer  of  the  county  in  whloh  the  greater 
portion  of  said  levee  district  lies.  All 
taxes  assessed  and  levied  under  the  provisions 
of  sections  245.285  to  245.545,  shall  be  col- 
lected in  the  same  manner  as  provided  by  the 
general  revenue  law  of  the  state  for  the  col- 
lection of  state  and  county  revenue.  All 
taxes  not  collected  shall  be  returned  delin- 
quent at  the  same  time  and  In  the  same  man- 
ner as  provided  by  the  general  revenue  laws 
for  the  return  of  delinquent  tax  lists,  and 
all  writs  for  delinquent  taxes  assessed  and 
levied,  as  aforesaid,  shall  be  prosecuted  In 
the  name  of  the  state  of  Missouri,  at  the  same 
time,  in  the  same  manner  and  with  like  effect 
as  writs  are  prosecuted  under  the  general 
revenue  laws  of  the  state  relating  to  the  col- 
lection of  delinquent  and  back  taxes.  ' 

”245.450.  After  the  formation  of  any  levee 
district  under  the  provisions  of  sections 
245.285  to  245. 545 , the  county  court  of  the 
county  In  which  such  district  lies,  or  when 
it  lies  in  two  or  more  counties,  the  county 
court  of  each  county  In  said  district,  shall 
cause  the  county  assessor  of  their  respective 
counties  composing  said  levee  district,  at 
the  first  annual  assessment  to  be  made  under 
the  general  revenue  lavra  of  the  state,  to  as- 
sess the  value  of  all  lands  in  said  levee 
district  subject  to  overflow  or  inundation 
or  endangered  or  liable  to  be  endangered  by 
bank  erroslon  or  wash  from  rivers,  and  to 
be  benefited  by  said  work,  having  reference 
to  the  value  of  said  land3  without  the  work 
contemplated  by  sections  245.285  to  245.545, 
and  shall  assess  the  value  thereof  as  im- 
proved by  said  work,  in  an  assessment  book 
to  be  provided  for  that  purpose.” 

You  will  note  these  sections  provide  for  an  assessment 
of  a tax  on  all  the  lands  within  the  levee  district  to  be  bene- 
fited. The  Supreme  Court  in  State  v.  Three  States  Lumber  Co., 
198  Mo.  430,  95  S.W.  333,  335,  ha3  the  following  to  say  about 
this  assessment: 
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"A  further  contention  is  that  It  was  the 
duty  of  the  assessors  to  assess  the  value 
of  all,  not  part,  of  the  lands  In  the  levee 
district  subject  to  overflow,  etc.,  whioh 
they  failed  to  do,  and  assessed  oily  such 
lands  as  they  thought  would  be  benefited. 

It  would  have  served  no  useful  purpose  to 
assess  the  value  of  lands  In  the  district 
which  would  not  be  benefited  and  could  not 
be  taxed  for  levee  purposes,  nor  does  the 
statute  contemplate  any  such  thing;  so 
that  it  makes  no  difference  that  several 
thousand  acres  of  land,  not  benefited  by 
the  levee  although  in  the  levee  district, 
were  not  assessed. 

' Section  8437,  Revised  Statutes  1899,  says 
that  the  taxes  shall  be  extended  on  the  tax 
book  of  the  county  on  the  real  estate  to  be 
benefited,  situated  in  said  levee  district, 
clearly  implying  that  there  may  be  lands  in 
the  district  not  assessed  because  not  bene- 
fited. • * 

Prom  the  foregoing,  it  follows  that  if  lands  within  the 
levee  district  are  under  water  and  are  not  benefited  by  the 
levee,  they  should  not  be  assessed  for  purposes  of  paying  a 
tax  to  the  levee  district. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the 
county  court  does  not  have  the  authority  to  remove  or  exclude 
land  that  is  within  a drainage  district;  and  that  the  oounty 
court  and  the  board  of  directors  of  a levee  district  do  not 
have  the  authority  to  remove  or  exalude  land  that  is  within 
a levee  district. 

It  is  further  our  opinion  that  if  land  within  a levee 
district  is  receiving  no  benefit  from  the  levee,  it  should  not 
be  assessed  for  purposes  of  paying  a tax  to  the  levee  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  George  E.  Schaaf . 

Yours  very  truly. 


OK^/bl 


John  M.  Dalton 
Attorney  General 


PROBATE  LAW:  Where  nieces  and  nephews  of  an  intestate  inherit  from 

DESCENT  AND  him  they  will  take  in  their  own  right  per  capita  in 

DISTRIBUTION:  accordance  with  Section  474*020,  RSMo  Cum.  Supp.  1955* 


January  29*  1957 


Honorable  Henry  H.  McNabb,  Jr. 
Prosecuting  Attorney 
Butler,  Missouri 

jear  Mr . McNabb i 


This  office  has  received  a request  for  an  opinion  from  you 
which,  in  part,  reads: 


”^n  intestate  had  two  brothers,  both  of  who.:, 
together  with  their  spouses,  predeceased  the 
intestate.  One  brother  left  two  children 
surviving  hi. a and  the  other  left  three  children 
surviving.  Jo  these  neioes  and  nephews  take  in 
equal  parts  or  per  stirpes?” 


Section  474*020,  Laws  Mo.  Cum.  Supp.  1955*  is  as  follows: 


"When  several  lineal  descendants,  all  of  equal 
degree  of  consanguinity  to  the  intestate,  or 
his  father,  mother,  brothers  and  sisters,  or 
his  grand  athers,  grandmothers,  uncles  and 
aunts,  or  any  ancestor  living  and  their 
children,  come  into  partition,  they  shall  take 
per  capita,  that  is,  by  persons;  where  a part 
of  them  are  dead,  and  part  living,  and  the 
issue  of  those  dead  have  a right  to  partition, 
such  issue  shall  take  per  stirpes;  that  is, 
the  share  of  the  deceased  parent'.  " 


It  is  noted  that  the  above  quoted  section  differs  only 
slightly  to  the  section  contained  in  HSMo  1949,  as  Section  46£3*0.jO. 
The  difference  is  that  the  new  section  says  "or  his  grandfathers, 
grandmothers,”  the  former  section  wa3  ”or  his  grandfather,  grand- 
mother.' It  can  be  seen  that  this  difference  does  not  affect  the 
question  here  posea.  It  is  thought  best  to  here  quote  from  the 
case  of  i*ull  v.  Day,  133  Mo.  337*  at  l.c.  344*  345* 


Honorable  Henry  H.  rtcNabb,  Jr 


"Under  this  section  the  nephews  and  nieces 
of  the  ancestor,  Mrs.  Pomeroy,  tooK  their 
interest  in  her  estate  per  capita,  and  the 
groatnephews  and  nieces  took  per*" stirpes. 

This  construction  was  given  to  the  statute 
in  Copenhaver  v.  Copenhaver,  76  Mo.  5»6,  in 
which  the  court  says ;T  ^liTl'e  this  section 
is  somewhat  confused  by  the  taultiplication 
of  words,  we  think  it  is  quite  evident  that 
it  conveys  the  idea  that  when  several  lineal 
descendants  all  of  equal  degree  of  consanguinity 
to  the  intestate  come  into  partition,  a3  in  this 
case,  with  others  of  a more  remote  degree,  that 
the  former  take  per  capita  and  the  latter  per 
stirpes . 3o  that'  In  tne  case  before  us,  as 
made  Dy  the  agreed  statement,  the  result  would 
be,  that  the  nephews  and  nieces  would  take 
in  their  own  right,  per  capita,  and  the  grand- 
nephews and  grandnieces  would  take  by  representa- 
tion, or  per  stirpes. * " 

This,  we  feel,  definitely  shows  that  the  nieces  and  nephews 
will  take  per  capita  rather  than  per  stirpes. 


COBC FUSION 


Therefore,  it  is  the  opinion  of  this  office  that,  where  niece 
and  nephews  of  an  intestate  inherit  from  him  they  will  take  in 
their  own  right  per  capita  in  accordance  with  Section  4.74. 020, 
RSMo  Cum.  Supp.  1955* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  James  W.  Faris. 


Yours  very  truly. 


JWF  :rnw 


John  M.  Dalton 
Attorney  General 


SCHOOL  DISTRICTS: 
TAXATION  * 

PERSONAL  PROPERTY: 


A property  owner  who  resided  in  one  school 
district  on  January  1,  1957*  and  moved  to 
another  school  district  in  the  same  county 
prior  to  the  date  of  assessment,  is  liable 
for  personal  property  taxes  in  the  school 
district  in  which  he  resided  on  the  date 
of  actual  assessment. 


May  9*  1957 


Honorable  Roy  W.  McGhee 
Prosecuting  Attorney 
Wayne  County 
Greenville,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

A property  owner  who  resided  in  one 
school  district  in  this  county  on 
January  1,  1957  and  who  moved  to 
another  school  district  in  the  same 
county  prior  to  the  date  of  actual 
assessment  is  liable  for  personal 
property  taxes  in  which  of  the  two 
school  districts?" 

On  April  17,  1957*  following,  in  response  to  a letter  of 
ours  you  wrote  as  follows: 

Thank  you  for  your  letter  of  April  12 
and  enclosures  relative  to  my  recent 
request  for  an  opinion  concerning  a 
personal  property  assessment  question. 

'The  enclosures  which  you  forwarded  are 
very  informative  but  I am  afraid  they 
do  not  answer  the  question  which  I pro- 
pounded. My  problem  is  one  of  date  or 
time  rather  than  place.  To  rephrase 
the  question:  Is  personal  property  to 
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be  assessed  on  the  basis  of  the  owner’s 
residence  as  of  January  1 or  on  residence 
as  of  the  date  of  actual  assessment ?" 

We  believe  that  the  law  on  this  point  Is  set  forth  in 
Section  165.083,  RSMo  1949,  which  reads: 

Upon  receipt  of  the  estimates  of  the 
various  districts,  the  county  clerk 
shall  proceed  to  assess  the  amount  so 
returned  on  all  taxable  property,  real 
and  personal,  in  each  district,  as  shown 
by  the  last  annual  assessment  for  state 
and  county  purposes,  including  all  state- 
ments of  merchants  in  each  district  of 
the  amount  of  goods,  wares  and  merchandise 
owned  by  them  and  taxable  for  state  and 
county  purposes;  provided,  the  levy  thus 
extended  shall  not  exceed  in  any  one  year 
the  following  rates  on  the  hundred  dollars 
assessed  valuation;  for  sinking  fund, 
forty  cents;  for  interest  fund,  the  number 
of  cents  necessary  to  produce  the  amount 
required  to  pay  the  interest  on  the  bonded 
debt  of  the  district;  for  other  funds, 
eighty-nine  cents  in  the  city  of  St.  Louis, 
one  dollar  in  other  districts  formed  of 
cities  and  towns,  sixty-five  cents  in  all 
other  districts,  and  such  additional  rate 
or  rates  in  each  case  a3  may  have  been 
legally  authorized  by  the  qualified  voters 
of  the  district;  all  of  which  shall  be  ex- 
tended by  the  county  clerk  upon  the  general 
tax  books  of  the  county  for  said  year  in 
separate  columns  arranged  for  that  purpose; 
and  the  county  clerks  shall  list  the  names 
of  all  persons  owning  any  personal  property 
who  do  not  reside  in  any  school  district, 
and  the  value  thereof;  also,  list  all  lands 
and  town  lots  in  any  territory  not  organized 
into  a school  district,  and  shall  levy  a 
tax  of  sixty-five  cents  on  the  hundred  dollars 
valuation  on  all  such  taxable  property,  said 
taxes  to  be  collected  as  other  taxes  and  dis- 
tributed as  provided  in  section  161.030,  RSMo 
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19^9;  and  It  shall  be  the  duty  of  the  county 
assessor  In  listing  personal  property  to  take 
tne  number  ot  the  a chop 1 district  In  which 
the  taxpayer  resides  at  the  time  of  making 
his  llBt,  to  he  by  him  marked  on  saia  list, 
and  also  on  the  personal  assessment  book'. 

In  columns  provided  for  that  purpose.  (h.S. 

1^39,  $>10395,  A Z.  1^45,  p.  1555 T 

(EmphaslB  ours . ) 

The  only  apparent  purpose  of  the  underscored  provision  is 
to  establish  in  which  school  district  the  personal  property  of 
each  taxpayer  is  taxable.  Under  Section  165.083,  it  is  the 
duty  of  the  county  assessor  in  listing  personal  property  to  take 
the  number  of  the  school  district  in  which  the  taxpayer  resides 
at  the  time  of  making  his  list.  ' It  would  seem  that  this  language 
was  perfectly  plain.  Furthermore,  nothing  has  been  found  else- 
where in  the  statutes  which  could  be  construed  to  repeal,  super- 
sede, or  be  in  conflict  with  Section  I65.O83,  supra. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a property  owner  who 
resided  in  one  school  district  on  January  1,  1957  > and  moved 
to  another  school  district  in  the  same  county  prior  to  the  date 
of  assessment,  is  liable  for  personal  property  taxes  in  the  school 
dlstrlat  in  which  he  resided  on  the  date  of  actual  assessment. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 


HPW: vlw 


PUBLIC  WORKS:  A specification  of  the  prevailing  hourly 

PUBLIC  BUILDINGS:  rate  of  wages  in  the  locality  for  each 

PREVAILING  WAGE  LAW:  craft  or  type  of  workman  needed  to  execute 

a state  public  works  contract,  including 
the  prevailing  rate  for  legal  holiday  ana 
overtime  work,  either  in  the  publication  of  the  proposea  state  im- 
provement or  in  the  plans,  specifications  and  conditions  governing 
the  details  of  the  proposed  contract,  would  fully  comply  with  the 
requirements  of  House  Bill  No.  294  enacted  by  the  09th  General ^As- 
sembly and  requiring  such  specification  in  the  ’call  for  bid3. 


FILES 

S? 


November 


morablF  Ralph  Me Sweeney 


Director 

Division  of  Public  Buildings 
Capitol  Building 
Jefferson  City,  Missouri 


18,  1J57 


Dear  Mr.  McSweeney: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office,  which  request  reads  as  follows: 

"I  will  appreciate  an  opinion  from  your  of- 
fice regarding  the  proper  form  for  adver- 
tising for  bids  on  State  work  to  Comply  with 
the  Prevailing  Wage  Law,  Enacted  1957 
Session  General  Assembly,  Effective  August 
29 , 1957  (Chap.  No.  290,  Section  210  through 
310  RSMo . ) . " 

After  further  consultation  with  you,  we  understand  the  pre- 
cise question  to  be  whether  or  not  the  advertisement  for  bids 
must  contain  a detailed  statement  of  prevailing  hourly  rate  of 
wages,  including  holiday  and  overtime,  in  the  locality  for  each 
craft  or  type  of  workman  needed  to  execute  the  contract. 

Section  8.250,  RSMo  1949,  provides  that  no  contract  shall 
be  made  by  an  officer  of  this  state  or  any  board  or  organization 
existing  under  the  laws  of  this  state  having  the  expenditure  of 
public  funds  or  moneys  provided  by  appropriation  from  this  state, 
in  whole  or  in  part,  or  raised  in  whole  or  in  part  by  taxation 
for  the  erection  or  construction  of  any  building.  Improvement, 
alteration  or  repair,  the  total  cost  of  which  exceeds  the  sum  of 
$10,000  “until  public  bids  therefor  are  requested  or  solicited 
by  advertising"  for  a specified  length  of  time  in  designated 
newspapers . 

The  purpose  of  enactments  such  as  Section  8.250,  supra,  is 
to  secure  competitive  bidding  on  the  part  of  intending  contractors 
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to  the  end  that  the  public  ±8  protected  from  collusive  contracts, 
favoritism,  fraud,  extravagance  and  to  the  end  that  public  con- 
tracts may  be  secured  at  the  lowest  cost  to  the  taxpayers.  43 
Am.  Jur.,  Public  Works  in  Contracts,  Sec.  26,  p.  767. 

The  69th  Oeneral  Assembly  adopted  what  may  be  termed  a pre- 
vailing wage  on  public  works  law.  House  Bill  No.  294.  Section 
2 of  said  bill  declares  the  purpose  of  said  law  as  follows: 

MIt  is  hereby  declared  to  be  the  policy  of 
the  state  of  Missouri  that  a wage  of  no  less 
than  the  prevailing  hourly  rate  of  wages  for 
work  of  a similar  character  In  the  locality 
in  which  the  work  is  performed,  shall  be 
paid  to  all  workmen  employed  by  or  on  behalf 
of  any  public  body  engaged  in  public  works 
exclusive  of  maintenance  work." 

Section  4 of  said  bill  reads: 

"Before  any  public  body  awards  a contract 
for  public  works,  it  shall  notify  the  de- 
partment to  ascertain  the  prevailing  hourly 
rate  of  wages  In  the  locality  in  which  the 
work  is  to  be  performed,  for  each  craft  or 
type  of  workman  needed  to  execute  the  con- 
tract or  project.  The  public  body  shall 
specify  in  the  resolution  or  ordinance  and 
in  the  call  for  bids  for  the  contract,  what 
the  prevailing  hourly  rate  of  wages  in  the 
locality  is  for  each  craft  or  type  of  work- 
men needed  to  execute  the  contract,  also 
the  general  prevailing  rate  for  legal  holi- 
day and  overtime  work,  and  it  shall  be  manda- 
tory upon  the  contractor  to  whom  the  contract 
is  awarded  and  upon  any  subcontractor  under 
him,  to  pay  not  less  than  the  specified  rates 
to  all  workmen  employed  by  them  in  the  exe- 
cution of  the  contract.  The  public  body 
awarding  the  contract  shall  cause  to  be  in- 
serted in  the  contract  a stipulation  to  the 
effect  that  not  less  than  the  prevailing 
hourly  rate  of  wages  as  found  by  the  depart- 
ment or  determined  by  the  court  on  appeal 
shall  be  paid  to  all  workmen  performing  work 
under  the  contract.  It  shall  also  require 
in  all  the  contractor’s  bonds  that  the 


-2 


Honorable  Ralph  McSweeney 


contractor  Include  such  provisions  as  vrlll 
guarantee  the  faithful  performance  of  the 
prevailing  hourly  wage  clause  as  provided 
by  contract." 

We  note  that  the  above  section  provides  that  the  public 
body  shall  specify  in  the  "call  for  bids"  for  a contract  for 
public  works  what  the  prevailing  hourly  rate  of  wages  in  the 
locality  is  for  each  craft  or  type  of  workman  needed  to  exe- 
cute the  contract,  including  the  prevailing  rate  for  legal 
holiday  and  overtime  work. 

Said  Act  does  not  define  the  term  "call  for  bids",  nor  do 
we  find  any  Judicial  interpretation  of  this  term  by  the  appel- 
late courts  of  this  state.  In  the  absence  of  such  definition 
or  interpretation,  we  must  be  guided  by  the  rule  of  statutory 
construction  set  out  in  Section  1.090,  RSMo  19^9,  to  the  effect 
that  words  and  phrases  shall  be  taken  in  their  plain  and  ordinary 
and  usual  sense  and  technical  words  and  phrases  having  a pecul- 
iar and  appropriate  meaning  in  law  shall  be  understood  according 
to  their  technical  Import. 

We  are  of  the  opinion  that  the  term  "call  for  bids"  is  more 
comprehensive  in  its  meaning  than  the  term  publication  as  the 
latter  term  is  used  in  Section  8.250  and  that  while  the  term 
"call  for  bids"  would  include  the  publication  in  a newspaper,  it 
is  not  limited  thereto. 

Section  8.250  does  not  specify  what  the  publication  required 
by  said  section  shall  contain.  It  has  been  the  long  standing 
policy  of  this  state,  established  by  executive  construction,  to 
insert  in  the  publication  that  the  public  authority  intends  to 
enter  into  a contract  for  designated  public  improvements;  that 
sealed  proposals  will  be  received  at  a designated  time  and  place 
and  there  opened  and  publicly  read.  It  has  not  been  the  estab- 
lished practice  to  include  in  such  publication  the  detailed 
plans  and  specifications  covering  the  proposed  project  or  general 
and  special  conditions  governing  the  details  of  the  proposed  con- 
tract. To  determine  the  details  ct  the  work  and  the  conditions 
and  requirements  of  the  contract  in  order  to  submit  an  intelli- 
gent proposal  an  Intending  contractor  must  secure  such  detailed 
information  from  the  public  authority  which  is,  of  course,  made 
available  on  request. 

It  is  our  thought  that  the  terra  "call  for  bids"  as  used  in 
House  Bill  No.  294  implies  a communication  to  prospective  bidders 
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In  sufficient  detail  so  as  to  apprise  intending  bidders  of  the 
details  and  conditions  of  the  proposed  contract.  A proposal 
submitted  on  details  and  conditions  other  than  those  under 
which  the  public  authority  desires  to  contract  would  not  con- 
stitute a legal  bid. 

Therefore,  it  is  our  opinion  that  a specification  of  the 
prevailing  hourly  rate  of  wages  in  the  locality  for  each  craft 
or  type  of  workman  needed  to  execute  a contract,  including  the 
prevailing  rate  for  legal  holiday  and  overtime  work,  either  in 
the  publication  of  the  proposed  public  improvement  or  In  the 
detailed  plans,  specifications  and  conditions  governing  the 
terms  of  the  proposed  contract,  would  fully  comply  with  the  re- 
quirements of  House  Bill  No.  294 , enacted  by  the  69th  General 
Assembly. 

Further,  in  support  of  the  conclusion  above  reached,  we 
note  that  Section  8.250,  RSMo  1949,  above  referred  to,  requires 
publication  in  designated  newspapers  only  when  the  total  cost 
of  the  improvement  exceeds  the  sum  of  $10,000.  We  do  not  find 
any  requirement  either  in  this  section,  or  elsewhere,  for  the 
publication  In  newspapers  for  state  public  works,  the  total 
cost  of  which  does  not  exceed  the  sura  of  $10,000.  If  the  tern 
"call  for  bids",  as  used  in  House  Bill  294,  supra,  should  be 
construed  to  be  synonymous  with  newspaper  publication,  it  would 
have  no  application  to  contracts  for  state  public  works,  the 
sum  total  of  which  did  not  exceed  $10,000.  We  do  not  find  any 
such  exemption  In  said  bill  and  are , therefore,  of  the  opinion 
that  It  was  intended  to  apply  to  all  construction  work  (exclusive 
of  maintenance),  no  matter  what  the  amount,  and  that  in  using 
said  term  the  legislature  did  not  Intend  to  limit  its  meaning 
to  newspaper  publication. 


CONCLUSION 


Therefore,  In  the  premises,  it  is  the  opinion  of  this  office 
that  a specification  of  the  prevailing  hourly  rate  of  wages  in 
the  locality  for  each  craft  or  type  of  workman  needed  to  execute 
a state  public  works  contract,  including  the  prevailing  rate  for 
legal  holiday  and  overtime  work,  either  in  the  publication  of  the 
proposed  state  improvement  or  in  the  detailed  plans,  specifications 
and  conditions  governing  the  details  of  the  proposed  contract. 


4- 


Honorable  Ralph  McSweeney 


would  fully  comply  with  the  requirements  of  House  Bill  No.  294 
enacted  by  the  69th  General  Assembly,  requiring  such  specifi- 
cation in  the  "call  for  bids." 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Donal  D.  Guffey. 

Very  truly  yours. 


DDO.htf 


John  M.  Dalton 
Attorney  General 


COUNTY  PROBATION  OFFICERS: 
STATE  30ARD  OF  PROBATION 
AND  PAROLE: 

PAROLE  AND  PROBATION  OF 
JUVENILES: 
JUVENILE  COURTS: 

PAROLES: 


The  State  Board  of  Probation  and  Parole 
is  neither  under  a legal  duty  nor  au- 
thorized to  accept  the  supervision  of 
a juvenile  placed  on  probation  or  parole 
by  a juvenile  court. 


February  5,  1957 


Honorable  Lewis  M.  Means 
Chairman 

Board  of  Probation  and  Parole 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 

Dear  Mr.  Means: 

We  are  In  receipt  of  your  letter  of  January  22  and  its 
enclosures  In  which  letter  you  have  raised  the  question  as 
to  whether  or  not  the  State  Board  of  Probation  and  Parole  is 
responsible  in  any  manner  for  the  acceptance  of  supervision 
of  a juvenile  placed  on  probation  by  a magistrate  court. 

It  Is  noted  that  the  particular  parolees  with  which  this 
question  deals  are  Juvenile  delinquents  as  distinguished  from 
parolees  convicted  of  criminal  offenses  and  It  might  be  well 
to  point  out  that  an  adjudication  of  delinquency  does  not  a- 
mount  to  a conviction  for  a criminal  offense.  State  v.  Rut- 
ledge, 13  SW2d  1061,  321  Mo.  1090.  Consequently,  even  though 
the  magistrate  Judges  have  broad  powers  by  virtue  of  Sections 
5^9.193  and  549. 197 > Cum.  Supp.  1955 » in  the  parole  of  persons 
convicted  before  them  for  violation  of  criminal  laws,  of  county 
ordinances,  or  of  any  other  offense  for  which  trial  may  be  had 
before  them,  the  determination  of  the  question  presented  Is 
dependent  upon  an  Interpretation  of  the  statutes  In  Chapter 
211,  RSMo  1949 i (said  chapter  dealing  with  delinquent  children 
and  Juvenile  courts),  for  It  Is  provided  therein  (Sections 
211.020  and  211.320)  that  the  courts  designated  as  Juvenile 
courts  shall  have  original  jurisdiction  with  respect  to  Juven- 
ile cases,  and  further,  when  such  cases  originate  In  other 
courts,  they  shall  be  transferred  to  the  court  or  courts 
designated  as  Juvenile  courts,  (Sections  211. 060  and  211. 350). 

After  an  examination  of  the  sections  In  Chapter  211,  RSMo 
1949,  it  Is  concluded  that  the  Intention  of  the  legislature  Is 
that  Juvenile  delinquents  placed  on  parole  or  probation  are  to 
be  under  the  Jurisdiction  and  supervision  of  the  Juvenile 
courts  and  local  probation  officers. 
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Quoting  from  cm  opinion  of  this  office  addressed  to  Mr. 

V.  S.  Sears,  under  date  of  September  21,  1955: 

"Chapters  211  and  219,  RSMo  1949,  provide  a 
complete  scheme  for  tiie  handling  and  treat- 
ment of  delinquent  children.  Chapter  211  is 
divided  into  three  parts:  That  part  dealing 
with  delinquent  clilldren  in  counties  of 
classes  one  and  two  (Secs.  211.010-211.300, 

RSMo  1949) , that  part  dealing  with  delin- 
quent children  in  counties  of  classes  three 
and  four  (Secs.  211.310-211.510,  RSMo  1949), 
and  that  part  generally  applicable  to  all 
counties  (Secs.  211. 520-211. 540,  RSMo  1949). 

"Juvenile  courts  are  established  for  all 
classes  of  counties  to  have  jurisdiction 
over  cases  brought  to  have  determined  the 
alleged  delinquency  of  a child  (Sec.  211.020 
and  211.320,  RSMo  1949).  Provision  is  also 
made  for  the  appointment  of  probation  officers 
in  counties  of  classes  one  and  two  (Sec. 

211. 200, RSMo  1949),  and  that  in  counties  of 
class  two  they  shall  be  known  as  juvenile 
officers  (Sec.  211.220,  RSMo  1949). 

"In  counties  of  classes  three  and  four  the 
county  court  is  authorized  to  appoint  a 
county  superintendent  of  public  welfare  who 
shall  have  all  the  powers  and  duties  con- 
ferred on  probation  or  parole  officers  (Sec. 
205.850,  RSMo  1949).  If.  however,  the  county 
court  fails  to  appoint  a county  superintendent 
of  public  welfare,  the  circuit  judge  shall 
designate  or  appoint  a county  officer  or  some 
other  person  to  serve  as  probation  officer 
under  the  direction  of  the  court  (Sec.  211.440). 
However,  if  there  is  neither  a county  superin- 
tendent of  public  welfare  nor  a probation 
officer,  the  sheriff  must  investigate  all 
cases  arising  under  Sections  211.310-211.510, 

RSMo  1949.  and  furnish  the  court  such  infor- 
mation and  assistance  as  the  judge  may  re- 
quire. If  a county  of  class  three  or  four 
has  either  a county  superintendent  of  public 
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welfare  or  a probation  officer,  tlie  sheriff 
shall  serve  as  assistant  probation  officer 
(Sec.  211.455,  RSMo,  Cum.  Supp.  1953). 

"In  all  classes  of  counties  it  is  the  duty 
of  the  probation  officer  to  make  such  in* 
vestigation  of  the  child  as  may  be  required 
by  the  court,  to  be  present  in  court  at  the 
hearings,  and  to  furnish  to  the  court  such 
information  and  assistance  as  the  Judge  may 
require,  ♦and  to  take  chans*  of  any  child  be- 
fore and  aKer~Tr_al  (hearing!,  as  may  be 
directed  by  t Vie  court.11  (secs.  2T1 .200  and 

As  a further  manifestation  of  the  intention  of  the  legis- 
lature with  respect  to  tiie  question  at  hand,  it  Is  noted  that 
as  to  the  appointment  of  Juvenile  officers  in  counties  of  the 
second  class,  a competitive  examination  for  such  position  shall 
be  given  by  the  State  Board  of  Probation  and  Parole,  but  that 
the  appointment  is  made  by  the  Juvenile  court  or  the  Juvenile 
division  of  the  circuit  court  and  the  appointment  of  the  depu- 
ties by  the  Juvenile  officer  is  subject  to  the  approval  of  the 
circuit  court. 

It  seems  unnecessary  to  discuss  each  and  every  one  of  the 
sections  of  Chapter  211,  yet  it  appears  noteworthy  that  the 
legislature  did  not,  in  providing  several  alternatives  for  the 
Juvenile  court  in  third  and  fourth  class  counties  in  its  hand- 
ling of  a Juvenile  case,  authorize,  expressly,  the  Juvenile 
court  to  place  the  Juvenile  under  the  supervision  of  the  State 
Board  of  Probation  and  Parole.  Section  211.390,  RSMo  Cum.  Supp. 
1955.  Said  section  reads  in  part  as  follows: 

“1.  When  any  child  coming  under  the  pro- 
visions of  Sections  211.310  to  211.510 
shall  be  adjudged  to  be  neg  sc ted  or  de- 
linquent or  in  need  of  the  care  of  disci- 
pline and  protection,  the  court  may  make 
an  order  committing  the  child,  under  such 
conditions  as  it  may  prescribe,  to  the  care 
of  some  reputable  person  of  good  moral 
character,  or  to  the  care  of  some  association 
willing  to  receive  it,  embracing  in  its  ob- 
jects the  purpose  of  caring  for  neglected 
children,  or  to  any  institution  incorporated 
under  the  laws  of  this  state  that  may  care 
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for  children,  or  to  any  Institution  or 
agency  which  is  established  by  the  state 
or  county  for  the  care  of  children;  or 
the  court  may  place  the  child  in  the  care 
and  control  of  a probation  officer,  and 
may  allow  such  child  to  remain  in  its  home 
subject  to  the  visitation  and  control  of 
the  probation  officer,  to  be  returned  to 
the  court  for  further  proceedings  whenever 
such  action  may  appear  to  the  court  to  be 
necessary:  or  the  court  may  authorise  the 
child  to  be  placed  in  a suitable  family 
home,  subject  to  the  friendly  supervision 
of  a probation  officer  and  the  further  or- 
der of  the  court;  or  it  may  authorize  the 
child  to  be  cared  for  in  some  suitable 
family  home  in  such  manner  as  may  be  order- 
ed by  the  court  or  the  court  may  arrange 
for  proper  care  through  voluntary  contri- 
butions or  otherwise  until  suitable  pro- 
vision may  be  made  for  the  child  in  a home 
without  payment." 

From  that  which  has  been  said  and  in  examining  Chapter 
211,  RSMo  19^9,  in  its  entirety,  it  appears  rather  clearly  that 
the  supervision  of  Juvenile  delinquents  having  been  adjudged  so 
by  the  Juvenile  courts  and  placed  on  parole  or  probation  by  said 
courts  is  the  obligation  and  duty  of  the  local  probation  officers, 
as  provided  in  Chapter  211,  supra. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  the  State 
Board  of  Probation  and  Parole  is  neither  under  a legal  duty  nor 
authorized  to  accept  the  supervision  of  a Juvenile  placed  on 
probation  or  parole  by  a Juvenile  court. 

The  foregoing  opinion,  which  I hereby  approve , was  prepared 
by  my  assistant,  Harold  L.  Henry. 

Very  truly  yours. 


HLH:hw 


John  M.  Dalton 
Attorney  General 


The  grant  of  authority  under  Sec.  549.310 
RSMo  1949,  to  enter  into  compacts  and 
agreements  with  other  states  for  the 
supervision  of  parolees  and  probationers 
does  not  include  authority  by  the  Governor 
to  enter  into  such  compacts  and  agreements 
with  Hawaii  and  Puerto  Rico. 


August  29,  1957 


Chairr-an,  Board  of  Probation 
and  Parole 
State  of  Missouri 
Jefferson  City,  Missouri 

Lear  General  Means: 

This  will  acknowledge  receipt  of  your  opinion  request  of  July  16, 
1957,  which  opinion  request  reads  as  follows : 

"We  have  recently  received  a letter  from  Mr. 

B.  £.  Crihfield,  for  the  Secretariat  of  the 
Parole  and  Probation  Compact  administrators' 
association  of  the  Council  of  State  Governments, 
informing  us  that  Puerto  Rico  has  ratified  the 
Interstate  Compact  for  the  supervision  of 
Parolees  and  Probationers,  under  authority  of 
Publio  Law  970.  This  law  defines  the  word 
'states'  to  include  Puerto  Rico  for  purposes  of 
Congressional  Consent  to  Interstate  compacts  for 
the  control  of  crime. 

"A  blank  exeoution  page,  which  we  are  enclosing, 
was  sent  with  his  letter. 

"Mr.  Crihfield  has  asked  that  we  ascertain  whether 
or  not  you  have  defined  the  word  'states'  to  in- 
clude Puerto  Rloo  for  purposes  of  the  Compact. 

Would  you,  therefore,  give  us  an  official  opinion 
in  regard  to  this  matter,  and  if  the  opinion  is 
affirmative,  have  the  enclosed  execution  page 
signed  by  the  Governor  and  the  Score tary  of  State. 

"The  Secretariat  has  asked  us  to  return  the  exeoution 
page  to  them  if  we  oannot  partiolpate  with  Puerto 
Rico. " 


INTERSTATE  COMPACTS: 
EXTRADITIONS : 

PROBATIONERS  AND  PAROLEES: 
"STATES"  AND  "TERRITORIES:" 


Honorable  Lewis  M.  Means 


A companion  opinion  request  received  a few  days  after  the  one 
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set  out  above , and  involving  the  same  question  of  lav  with  reference 
to  Hawaii,  which  has  also  ratified  the  compact,  will  be  ruled  on  in 
this  opinion. 

The  various  statutes  involved  will  be  set  forth  herein  in  chrono- 
logical order. 

In  19311  the  Congress  passed  Seotion  111,  Title  4 of  the  United 
States  Code  for  the  purpose  of  granting  oonsent  (art.  1,  Sec.  10, 

Clause  3 of  the  Constitution  of  the  United  States  prohibits  the  states 
from  entering  into  agreements  and  compacts  with  eaoh  other  without  the 
oonsent  of  Congress)  and  permission  to  states  to  enter  into  compacts 
and  agreements  with  other  states  toward  the  prevention  of  crime  and 
enforcement  of  criminal  lavs  and  polioles.  Said  seotion,  at  that 
time,  read  as  follovsi 

"(a)  The  oonsent  of  Congress  is  hereby  given  to  any 
two  or  more  States  to  enter  into  agreements  or  com- 
pacts for  cooperative  effort  and  mutual  assistance  in 
the  prevention  of  crime  and  in  the  enforcement  of 
their  respective  criminal  laws  and  policies,  and  to 
establish  such  agenoies,  joint  or  otherwise,  as 
they  may  deem  desirable  for  making  effective  such 
agreements  and  oompaots." 

Then,  in  1945*  the  General  Assembly  of  Missouri,  pursuant  to  the 
provisions  of  the  above  quoted  act  of  Congress,  passed  Seotion  549*310, 
RSMo  1949,  which  reads  as  follows t 

"The  governor  is  hereby  authorised  and  directed  to 
enter  into  a oompaot  on  behalf  of  the  state  of 
Missouri  with  any  and  all  other  states  of  the  United 
States  legally  joining  therein  and  pursuant  to  the 
provisions  of  an  act  of  Congress  of  the  United  States 
of  Amerloa  granting  the  oonsent  of  congress  to  any 
two  or  more  states  to  enter  into  agreements  or  compaots 
for  cooperative  effort  and  mutual  assistance  in  the 
prevention  of  crime  and  for  other  purposes,  which 
compact  shall  have  as  its  objective  the  permitting 
of  persons  plaoed  on  probation  or  released  on  parole 
to  reside  in  any  other  state  signatory  to  the  compact 
assuming  the  duties  of  visitation  and  supervision 
over  suoh  probationers  and  parolees)  permitting  the 
extradition  and  transportation  without  interference 
of  prisoners,  being  re-taken,  through  any  and  all 
states  signatory  to  said  oompaot  under  suoh  terms, 
conditions,  rules  and  regulations,  and  for  such 
duration  as  in  the  opinion  of  the  governor  of  this 
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state  shall  be  neoessary  and  proper." 


Between  the  effective  date  of  Section  549*310,  supra,  and  the 
present  time,  oorapacts  have  been  entered  into  between  this  state  and 
most  of  the  other  forty-seven  states  of  the  United  States. 


Next , in  August,  1956,  the  Congress  amended  Seotion  111,  supra, 
by  adding  paragraph  (b)  thereto  and  the  section  now  reads! 

"(a)  The  consent  of  Congress  is  hereby  given  to 
any  two  or  more  States  to  enter  into  agreements 
or  compacts  for  cooperative  effort  and  mutual 
assistance  in  the  prevention  of  crime  and  in 
the  enforcement  of  their  respective  orimlnal  laws 
and  policies,  and  to  establish  such  agencies, 
joint  or  otherwise,  as  they  may  deem  desirable 
for  making  effective  suoh  agreements  and  oompaots. 


"(b)  For  the  purpose  of  this  seotion,  the  term 
'States*  means  the  several  states  and  Alaska, 
Hawaii,  the  Commonwealth  of  Puerto  Rioo,  and 
Virgin  Islands,  and  the  District  of  Columbia. 
May  24,  1949,  o.  139  5129(B)  63  Stat.  107, 
amended  August  3»  1956,  o.  91*1#  70  Stat.  1020." 


It  was  the  amendment  to  Seotion  111,  supra,  and  the  ratification 
of  the  compact  by  Hawaii  and  Peurto  Rico  which  gave  rise  to  the  question 
in  the  opinion  request,  to-wlti  did  the  Oener&l  Assembly  of  Missouri, 
when  it  passed  Seotion  549*310,  supra,  authorising  and  directing  the 
Governor  to  enter  into  a compact  between  this  state  and  any  and  all 
other  states  of  the  United  States— pursuant  to  the  provisions  of  an 
aot  of  Congress (Title  k,  Sec.  Ill)  Intend  that  the  words  *any  and  *11 
other  states  of  the  United  States"  include  territories,  suoh  as 
Hawaii  and  Puerto  Rioo,  of  the  United  States. 


It  should  be  noted  that  Section  549*310*  supra,  was  passed  before 
Seotion  111,  supra,  was  amended  so  as  to  include  territories  within 
the  meaning  of  the  terra  "states." 


As  hereinbefore  indicated,  we  believe  that  the  question  at  hand 
is  to  be  resolved  from  a determination  of  what  the  General  Assembly 

of  this  state  intended  when  it  authorised  and  directed  the  Governor 

to  enter  into  compacts  between  this  state  and  "any  and  all  other  states 

of  the  United  States."  That,  by  amendment  of  Seotion  111,  supra,  the 

term  "states"  now  inoludes  territories  of  the  United  States,  does  not, 
ipso  faoto,  extend  or  broaden  the  original  meaning  ascribed  by  the 
General  Assembly  of  this  state  to  the  words  "any  and  all  other  states 
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of  the  United  States," fbr  there  is  no  provision  in  Section  549*310,  supra, 
that  the  said  section  is  to  be  Interpreted  or  amended  in  accordance  with 
subsequent  action  by  the  Congress  with  respect  to  Seotlon  111,  supra, 
and  that  the  Congress  may  have  Intended,  although  it  is  somewhat  doubt- 
ful, in  view  of  the  fact  that  the  amendment  was  for  the  purpose  of 
defining,  expressly,  the  meaning  of  the  term  "states,"  that  the  term 
"states"  as  used  in  Section  111,  supra,  before  it  was  amended,  inolude 
the  territories  of  the  United  States  within  its  meaning,  is  not  deter- 
minative here,  unless  the  General  Assembly  of  this  state  intended  "any 
and  all  other  states  of  the  United  States"  to  be  consistent  in  meaning 
with  that  ascribed  by  the  Congress  to  the  term  "states."  These  points 
will  be  discussed  briefly  later  on  in  this  opinion. 

No  oases  have  been  found  where  the  words  "with  any  and  all  other 
states  of  the  United  States,"  have  been  defined  by  the  oourts.  There 
are  many  oases,  however,  where  the  term  "states"  has  been  defined. 
(Although  the  term  "states"  is  not  synonomous  with  the  words  "with 
any  and  all  other  states  of  the  United  States,"  it  is  believed,  for 
the  reason  appearing  hereinafter,  that  the  latter  words  are  more 
restrictive  in  meaning  as  to  whether  or  not  they  include  territories 
than  is  the  term  "states,"  and  that,  consequently,  if  the  term  "states" 
does  not  Include  territories  then  neither  would  the  words  in  question.) 

In  some  oases  the  meaning  can  be  determined  from  the  partioular  statute 
or  statutes  wherein  the  term  "states"  appears,  and  in  many  of  suoh 
oases  the  said  term  has  been  defined  as  including  territories  of  the 
United  States  within  its  meaning.  In  other  cases  where  it  is  not 
clear  from  the  context  as  to  the  meaning  of  said  term,  the  courts  have 
relied  on  the  oommon  and  ordinary  under standing  of  what  it  ("states") 
means. 


If  the  common  and  ordinary  meaning  of  the  term  "states"  is  used 
as  a basis  for  determining  what  the  intention  of  the  General  Assembly 
was,  then  the  only  conclusion  which  can  be  reached  is  that  the  General 
Assembly  did  not  Intend  that  territories  be  Included  within  the  mean- 
ing of  the  words  used  in  the  statute  (Seotlon  549*310,  supra). 

In  regard  to  this  matter  see  the  oase  of  Lx  P&rte  Morgan,  20  Fed. 
298,  in  which  case  the  court  defined  the  term  "states"  aa  follows!  l.c. 

304* 


"It  means  one  of  the  commonwealths  or  political 
bodies  of  the  American  Union,  and  which,  under 
the  constitution,  stand  in  certain  specified 
relations  to  the  national  government,  and  are 
invested  as  commonwealths  with  full  power.  In 
their  several  spheres,  over  all  matters  not 
expressly  Inhibited,  a * o 
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The  court  in  the  same  oase,(Ex  Parte  Morgan,  supra, )also  defined 
territory  in  the  following  language,  at  l.c.  305 1 

* * *a  territory,  under  the  constitution  and 
laws  of  the  United  States,  is  an  inchoate  state, 
portion  of  the  country  not  included  within 
the  limits  of  any  state,  and  not  yet  admitted 
as  a state  into  the  Union  but  organised  under 
the  laws  of  congress,  with  a separate  legis- 
lature, under  a territorial  governor  and  other 
officers  appointed  by  the  president  and  senate 
of  the  Uhited  States ." 

In  comparing  the  definitions  of  the  two  terms,  states  and 
territories,  it  is  immediately  apparent  that  the  definition  of  states 
does  not  include  territories.  Note  that,  whereas  "state”  was  defined 
as  one  of  the  commonwealths  or  political  bodies  of  the  American  Union, 
"territory"  was  defined  as  a portion  of  the  country  not  yet  admitted 
into  the  Union.  And  where  it  was  stated  that  the  state  has  full 
power  over  all  matters  not  expressly  inhibited,  the  same  court  defined 
the  territory  as  being  organised  under  the  laws  of  Congress,  under  a 
territorial  governor,  and  other  offioers  appointed  by  the  President, 
and  the  Senate  of  the  United  States. 

We  do  not  mean  to  determine  the  intention  of  the  General  Assembly 
from  the  commonly  understood  meaning  of  the  words  in  question,  alone, 
and  without  regard  to  the  context  wherein  they  were  used. 

After  examining  the  context (Seotion  549*310 , supra)  wherein  the 
words  were  used,  and  the  related  statute,  Seotion  111,  supra,  we  are 
unable  to  hold  that  the  General  Assembly  of  this  state  intended  the 
words,  "with  any  and  all  other  states  of  the  United  States"  to  in- 
clude territories  of  the  United  States.  There  are  several  reasons 
for  such. 

First,  it  is  noted  that  the  General  Assembly  of  this  state  used 
the  words  "with  any  and  all  other  states  of  the  United  States"  and 
did  not  follow  the  wording  "two  or  more  states,"  as  used  in  Seotion 
111,  supra.  As  hereinbefore  indicated,  it  is  believed  that  the 
words  used  by  the  General  Assembly  of  this  state  are  more  restrictive 
in  meaning.  Whereas  the  words  "two  or  more  states"  might  in  some 
instances  include  territories  within  their  meaning,  when  the  General 
Assembly  of  this  state  added  the  words  "of  the  United  States,"  it 
appears  that  the  meaning  was  restricted.  Although  Puerto  Rioo  or 
Hawaii  may  be  a state  in  the  sense  that  the  term  "state"  is  used 
in  a particular  statute,  they  are  not  united  with  the  other  states 
of  the  United  States.  In  other  words,  the  General  Assembly  of  this 
state  seemed  to  qualify  the  meaning  to  be  ascribed  to  the  words 
used  by  the  addition  of  the  words  "of  the  United  States." 
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Secondly , Insofar  as  the  General  Assembly  of  this  state  may  have 
intended  that  the  words  used  in  Section  549* 310  be  consistent  in 
meaning  with  those  in  Seotion  111,  supra,  it  is  noted  that  the  Congress 
amended  Seotion  111  in  1956,  so  that  the  term  " states”  now  includes, 
expressly,  territories  within  its  meaning.  If  the  Congress  intended 
in  Seotion  111,  supra,  as  originally  enacted,  that  the  term  "states " 
include  territories  within  its  meaning,  and  the  reason  for  such 
amendment  was  to  clarify  this  intended  meaning,  then  this  fact  in 
Itself,  indicates  that  the  legislatures  of  the  various  states  have 
not  construed  and  understood  the  term  "states"  to  mean  what  it 
(the  Congress)  had  intended.  If,  on  the  other  hand,  the  reason 
for  such  amendment  was  because  the  term  "states"  did  not  include 
territories  within  its  meaning  when  Section  111,  supra,  was  originally 
enacted,  then  suoh  would  limit  the  meaning  of  the  words  in  Seotion 
54-9*310,  supra,  for  the  statute  of  Missouri  could  not  be  broader  than 
the  federal  statute,  inasmuch  as  consent  is  required  of  Congress  by 
the  states  to  enter  into  compacts  and  agreements  between  other  states. 

Although  it  is  not  absolutely  dear  as  to  the  reason  for  the 
amendment  of  Seotion  111,  supra,  it  appears  that  the  later  reason 
discussed  above  is  the  explanation  of  the  amendment. 

In  a case  involving  a question  as  to  what  the  Congress  Intended 
when  it  used  the  word  "state"  the  court,  in  United  States  v.  Heipley, 
125  Ped.  6l6,  stated,  l.o.  6l9t 

"While  the  word  * state*  has  sometimes  been 
construed  to  include  the  territories  and 
the  District  of  Columbia  * * * still  Congress 
surely  may  be  assumed  to  have  known  that  the 
word  *state*  had  often  been  held  not  to  in- 
clude the  territories  or  the  Distrlot  of 
Columbia  and  if  we  give  that  body,  whioh 
always  numbers  many  able  members  of  the 
legal  profession  among  its  members,  credit 
for  suoh  knowledge,  we  cannot  say  with  certainty 
that  it  Intended  the  word  * state*  to  mean 
territory  or  Distrlot  of  Coiun&ia." 

In  view  of  the  foregoing  it  is  concluded  that  the  term  "states" 
or  the  words,  "with  any  and  all  other  states  of  the  United  States" 
do  not,  unless  it  appears  otherwise  from  the  context,  include 
territories  within  their  meaning.  It  Is  further  concluded,  for  the 
reasons  pointed  out,  that  there  is  nothing  in  the  context  which 
clearly  indicates  that  the  General  Assembly  of  this  state  intended 
that  territories  be  inoluded  within  the  meaning  of  the  words  used 
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therein. 


COHCLOSIOM 


It  Is,  therefore,  the  opinion  of  this  office  that  the  grant  of 
authority  tinder  Section  £49.310,  RSMo  1949,  to  enter  Into  compacts 
and  agreements  with  other  states  for  the  supervision  of  parolees 
and  probationers  does  not  lnolude  authority  by  the  Governor  to 
enter  Into  such  compacts  and  agreements  with  Hawaii  and  Puerto  Rloo. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Mr.  Harold  L.  Henry. 


Yours  very  truly. 


HLHjraw 


John  M.  Dalton 
Attorney  General 


Under  the  provisions  of  Senate  Bill  No. 
132,  69th  General  Assembly,  time  served 
on  a parole  counts  toward  time  required 
to  be  served  in  the  penitentiary  and 
that,  consequently,  the  three-fourths 
law  (House  Bill  No.  318,  69th  General 
Assembly)  is  applicable  to  inmates  pa- 
roled by  the  State  Board  of  Probation 
and  Parole. 
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Honorable  Lewis  M.  Means 
Chairman 

Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 

Dear  General  Means: 

This  will  acknowledge  receipt  of  your  opinion  request  of 
August  28,  1957*  in  which  you  asked  the  following: 

"The  new  probation  and  parole  law.  Senate 
Bill  Mo.  132,  states  on  page  10,  Section 
8,  paragraph  3,  lines  40  to  41,  that  'time 
served  on  parole  shall  be  counted  as  time 
served  under  the  sentence* j and  in  the  same 
bill  on  page  10,  Section  20,  paragraph  1, 
lines  1-2,  it  is  stated  that  'the  period 
served  on  parole  shall  be  determined  service 
of  the  term  of  imprisonment. ' 

"The  Board  of  Probation  and  Parole  would 
like  very  much  to  have  your  opinion  as  to 
whether  the  three-fourths  rule  for  inmates 
in  correctional  institutions,  as  set  out  in 
House  Bill  No.  31S,  is  applicable  to  in- 
mates paroled  under  the  new  probation  and 
parole  law  as  set  out  in  Senate  Bill  No. 

132.. 


STATE  BOARD  OF  PROBATION 
AND  PAROLE: 

PAROLEES : 

THREE-FOURTHS  LAW: 


FILE  D 
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"Your  opinion  will  determine  whether  in- 
mates will  be  kept  on  parole  beyond  the 
expiration  of  three-fourths  of  their  terms." 

Certain  provisions  in  the  various  sections  of  Senate  Bill 
No.  132,  69th  General  Assembly  (hereinafter  referred  to  as 
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"Senate  Bill  No.  132" ),  as  pointed  out  in  the  opinion  request, 
if  read  in  connection  with  House  Bill  No.  318,  09th  General 
Assembly,  (hereinafter  referred  to  as  "Section  216.353  (1)"), 
give  rise  to  the  question  as  to  whether  or  not  time  served 
while  on  parole  is  to  be  counted  as  time  served  under  the  sen- 
tence so  that  a parolee  shall  be  discharged  after  three-fourths 
of  the  period  for  which  he  was  sentenced  has  expired,  in  ac- 
cordance with  the  provisions  relating  to  a discharge  under  the 
three-fourths  law  (Section  216.355  (1)  ). 

In  order  that  the  question  may  appear  clearly,  certain  stat- 
utes, or  parts  thereof,  shall  be  set  forth. 

Section  216.355  (1)  reads  as  follows: 

"l.  Any  person  who  is  now  or  may  hereafter 
be  confined  in  any  institution  within  the 
division  and  who  shall  serve  three-fourths 
of  the  time  for  which  he  was  sentenced  in 
an  orderly  and  peaceable  manner,  without 
having  any  infraction  of  the  rules  or  laws 
of  the  institution  recorded  against  him, 
shall  be  discharged  in  the  same  manner  as 
if  he  had  served  the  full  time  for  which 
sentenced.  In  such  case  no  pardon  from 
the  governor  shall  be  required." 

Senate  Bill  No.  132  pertains  to  probations,  pardons  and 
paroles.  In  said  bill  there  appear  the  following  provisions: 

Section  18  (3): 

" * * * In  all  other  cases,  time  served  on 
parole  shall  be  counted  as  time  served  un- 
der the  sentence.” 

Section  20  (l): 

”1.  The  period  served  on  parole  shall  be 
deemed  service  of  the  term  of  imprisonment 
and,  subject  to  the  provisions  of  section 
21  of  this  act  relating  to  a prisoner  who 
is  or  has  been  a fugitive  from  Justice, 
the  total  time  served  may  not  exceed  the 
maximum  term  or  sentence.” 
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Section  20  (2) : 

”2.  When  a prisoner  on  parole,  before  the 
expiration  of  the  terra  for  which  he  was  sen- 
tenced, has  performed  the  obligations  of  his 
parole  * * *,  the  board  * * # may  make  a 
final  order  of  discharge  and  issue  a certifi- 
cate of  discharge  to  the  prisoner.  * * *“ 

A strong  and  rather  convincing,  but  not  sound,  argument 
can  be  made  that  the  provisions  of  the  three-fourths  law  and 
those  of  Senate  Bill  No.  132  in  question  are  in  nowise  related. 

We  do  not  take  up  the  space  here , however,  to  go  into  the  same. 

Time  served  on  parole  shall  be  counted  as  time  Berved  un- 
der the  sentence.  There  can  be  no  question  about  this;  the  law 
under  scrutiny  (Senate  Bill  No.  132)  plainly  states  so.  We  be- 
lieve that  the  term  "sentence”  as  used  in  the  law  under  exami- 
nation means  that  fixed  or  determined  by  law,  and  not  that  imposed 
by  court.  To  hold  otherwise  would  give  rise,  in  practical  appli- 
cation, to  absurd  results  in  view  of  the  provisions  of  Senate  Bill 
No.  132.  To  illustrate,  assume  that  a person  was  sentenced  by 
the  court  to  serve  four  years  in  the  penitentiary . Assume  fur- 
ther that  he  served  without  violating  any  of  the  rules  or  laws 
of  the  institution  and,  therefore,  under  the  provisions  of  the 
three-fourths  law  for  a period  of  two  years  and  nine  months,  at 
which  time  he  was  paroled.  Going  one  step  further,  assume  that 
six  months  after  the  parole  was  Issued,  it  was  revoked  and  the 
party  was  recommitted  to  the  penitentiary.  If  it  were  held  that 
the  sentence  had  not  expired  such  would  amount  to  a failure  to 
count  the  time  while  on  parole  for,  under  the  three-fourths  law, 
the  sentence  expired  at  the  end  of  three  years,  and  adding  the 
time  served  on  parole,  as  the  law  in  question  requires,  to  the 
two  years  and  nine  months  served  prior  to  the  Issuance  of  the 
parole,  it  is  obvious  the  sentence  expired  three  months  after 
the  parole  was  issued. 

If  there  is  any  doubt  that  a party  paroled  while  serving 
under  the  three-fourths  law  loses  the  benefits  of  the  three- 
fourths  law,  i.e.,  that  by  accepting  a parole  the  provisions 
of  the  three-fourths  law  become  inapplicable  to  his  sentence, 
see  the  case  of  Bx  parte  Carney,  122  S.W.  2d  383,  where  it  was 
held  that  such  did  not  cause  the  three-fourths  law  to  be  in- 
applicable and  in  which  case  the  Court  stated  "*  * * the  pro- 
visions of  Sec.  8442  (three-fourths  law),  supra,  become  a part 
of  every  jud^nent  of  conviction  with  as  much  effect  as  if 
actually  written  therein,  * * *.  In  other  words,  under  the 
three-fourths  law  (Section  216.355  (I)  ),  a person  who  serves 
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three -fourths  of  sentence  without  any  Infractions  of  the  rules 
or  laws  of  the  institution  has  served  his  sentence. 

We  are  not  unaware  that  the  three-fourths  law  states  that 
“any  person  who  is  now  or  may  hereafter  be  confined’1  and  serves 
three -fourths  of  his  sentence  in  an  orderly  and  peaceable  man- 
ner, etc.,  shall  be  discharged  as  if  he  had  served  the  full 
sentence.  A party  on  parole,  of  course,  is  not  confined,  in 
fact.  Whether  or  not  he  is,  in  law,  we  do  not  decide  for  we 
believe  that  the  General  Assembly  may,  in  other  laws,  extend, 
expressly  or  by  necessary  implication  as  we  hold  it  has  done 
in  this  instance,  tl*e  coverage  of  the  three-fourths  law. 

It  necessarily  follows  from  the  foregoing  that,  although 
the  time  served  on  parole  counts  as  time  served  on  the  sen- 
tence, a person  who  has  violated  the  rules  and  laws  of  the 
institution,  or,  in  other  words,  a person  who  is  not  entitled 
to  the  benefits  of  the  three-fourths  law,  and  who  is  paroled, 
has  no  right  to  demand^  discharge  as  a parolee  or  otherwise 
at  the  expiration  of  tnroe-fourths  of  his  sentence.  (He 
might  be  discharged  but  not  because  he  has  a right,  in  law, 
to  a discharge.) 

It  is  concluded,  then,  that  the  terms  “sentence"  and  “term 
of  imprisonment"  as  used  in  Senate  Bill  No.  132,  refer  to  that 
fixed  by  law  and  not  that  imposed  by  the  sentencing  court. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  under 
the  provisions  of  Senate  Bill  No.  132,  69th  General  Assembly, 
time  served  on  a parole  counts  toward  time  required  to  be 
served  in  the  penitentiary  and  that,  consequently,  the  three- 
fourths  law  (House  Bill  No.  313,  69th  General  Assembly)  is 
applicable  to  inmates  paroled  by  the  State  Board  of  Probation 
and  Parole. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Harold  L.  Henry. 

Yours  v«ry  truly. 


John  M.  Dalton 
Attorney  General 


COURT  REPORTERS: 
REPORTERS: 


The  County  Court  of  Marion  County  cannot  legally 
pay  the  circuit  court  reporters  travel  expense 
incurred  in  traveling  from  his  place  of  residence 
in  the  county  to  the  place  of  holding  circuit  court. 

January  11,  1957. 


Honorable  Harry  J.  Mitchell 
Prosecuting  Attorney 
Marlon  County 
Palmyra,  Missouri 


Dear  Mr.  Mitchell: 


This  opinion  is  in  reply  to  your  inquiry  reading  as 
follows: 


"I  will  appreciate  your  opinion  in  regard 
to  the  following  matter. 

M Section  485.090  Mo.  R.S.  1949  provides  for 
payment  by  the  County  of  all  sums  of  money 
actually  expended  by  the  official  court  re- 
porter in  necessary  hotel  and  traveling  ex- 
penses, while  engaged  in  attending  any  regu- 
lar, special,  or  adjourned  term  of  court  at 
any  place  in  the  Judicial  circuit  in  which  he 
is  appointed,  other  than  the  county  of  his 
residence,  or  while  engaged  in  going  to  and 
from  any  such  place  for  the  purpose  of  attend- 
ing terms  of  Court. 

"It  will  be  noted  that  the  statute  provides, 
'other  than  the  County  of  his  residence.' 

The  County  of  Marlon  has  a peculiar  situa- 
tion in  that  under  the  statutes  the  Hannibal 
Court  of  Common  Pleas  has  exclusive  Juris- 
diction in  Mason  and  Miller  Townships,  and 
the  Circuit  Court  of  Marion  County  has  ex- 
clusive Jurisdiction  in  all  other  townships 
of  the  County.  Our  Court  Reporter  is  a resi- 
dent of  Hannibal,  Missouri,  a city  within 
Mason  and  Miller  Townships,  Marion  County, 
Missouri.  Under  the  Statutes,  the  two  Courts 
in  this  County  are  as  separate  and  distinct 
as  if  they  were  for  different  counties.  It 
seems  to  us  that  the  Court  Reporter  should  be 
paid  for  the  expenses  enumerated  for  attendance 
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at  the  Circuit  Court  of  Marlon  County,  Mis- 
souri, at  Palmyra. 

"Will  you  please  inform  us  as  to  whether  or 
not  the  County  Court  can  legally  pay  the  Court 
Reporter's  expenses  incurred  in  attendance  at 
the  Marion  County  Circuit  Court?" 

Section  485.090  RSMo  Cum.  Supp.  1955 > to  which  you  refer, 
provides  as  follows: 

"Every  official  court  reporter  of  a circuit 
court  of  a judicial  circuit  comprised  of  two 
or  more  counties,  in  addition  to  his  salary# 
shall  be  reimbursed  for  all  sms  of  money 
actually  expended  by  him  in  necessary  hotel 
and  traveling  expenses  while  engaged  in  at- 
tending any  regular,  special  or  adjourned 
term  of  court  at  any  place  in  the  judicial 
circuit  in  which  he  is  appointed,  other  than 
the  county  of  his  residence,  or  while  engaged 
in  going  to  and  from  any  such  place  for  the 
purpose  of  attending  terms  of  court.  Three- 
fourths  of  the  actual  expenses  of  the  official 
court  reporter,  as  herein  provided,  shall  be 
paid  out  of  the  county  treasury  and  one -fourth 
out  of  the  state  treasury.  Where  a judicial 
circuit  is  composed  of  more  than  one  county, 
the  county  part  of  the  expenses  shall  be  divided 
among  the  counties  in  the  manner  provided  in  sec- 
tion 485.065;  provided  however  that  the  actual 
expenses  of  the  official  court  reporter  upon  trans- 
fer from  the  judicial  circuit  to  which  assigned 
shall  be  paid  out  of  the  state  treasury." 

It  is  to  be  noted  that  said  section  authorizes  reimbursement 
for  necessary  hotel  and  traveling  expenses  while  attending  any  regu- 
lar, special  or  adjourned  term  of  court  at  any  place  in  the  judicial 
circuit  other  than  the  county  of  his  (court  reporter)  residence. 

Under  date  of  May  15,  1947,  this  office  issued  an  official 
opinion  to  Honorable  Louis  H.  Schult,  Judge  of  the  38th  Judicial 
Circuit,  holding  that  the  court  reporter  is  not  entitled  to  reim- 
bursement for  travel  expenses  incurred  while  traveling  from  his 
place  of  residence  in  the  county  to  the  place  of  holding  court. 

For  the  purpose  of  the  question  at  hand.  Section  13347  RSMo 
1939,  referred  to  in  said  opinion,  is  substantially  similar  to  Sec- 
tion 485.090  noted  supra.  A copy  of  said  opinion  is  enclosed  here- 
with. 
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Section  485.090  does  not  purport  to  allow  reimbursement  for 
expenses  incurred  in  traveling  from  place  to  place  within  the  county 
of  the  circuit  court  reporter’s  residence,  and  it  is  a fundamental 
mile  of  construction  that  the  right  of  a public  official  to  compensa- 
tion must  be  founded  on  statute,  and  such  statutes  must  be  strictly 
construed  against  the  officer.  Smith  v.  Pettis  County,  136  SW2d 
282,  345  Mo.  839.  We  have  examined  the  statutes  relating  to  offi- 
cial court  reporters  and  are  unable  to  find  any  provision  which  would 
allow  the  circuit  court  reporter  of  Marion  County  travel  expense  for 
travel  from  his  place  of  residence  in  said  county  to  the  place  of 
holding  circuit  court. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  County 
Court  of  Marion  County  cannot  legally  pay  the  circuit  court  re- 
porter’s travel  expense  incurred  in  traveling  from  his  place  of 
residence  in  the  county  to  the  place  of  holding  circuit  court. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Donal  D.  Guffey. 


Very  truly  yours. 


DDO/ld 
enc.  (1) 


John  M.  Dalton 
Attorney  General 


Maximum  annual  tax  rate  for  general 
municipal  purposes  by  aldermen  of  fourth 
class  city  without  vote  of  qualified 
electors  authorizing  greater  rate,  is 
seventy-five  cents  on  one  hundred  dollars 
assessed  valuation,  as  provided  by  Sec. 
94.250  RSMo  1949,  plus  annual  tax  rate 
of  not  exceeding  twenty  cents  on  one 
hundred  dollars  assessed  valuation  for 
any  special  purpose  provided  bv  said 
Sec.  2,  Section  94.260  RSMo  1949.  Maxi- 
mum annual  rate  for  general  and  special 
purposes  combined  to  be  levied  by  aider- 
men  is  ninety-five  cents  on  one  hundred 
dollars  assessed  valuation. 


March  20,  1957 


Representative,  Rails  County 
House  of  Representatives 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Mills: 

This  department  is  in  receipt  of  your  recent  request  for  our 
legal  opinion  reading  as  follows  1 

"Please  furnish  me  with  an  opinion  stating 
the  legal  limit  of  a tax  levy  which  may  be 
made  by  a city  council  of  a fourth  class 
city  without  the  vote  of  the  people." 

Section  11(a),  Art.  X,  Constitution  of  Missouri,  1945*  authorize 
counties  and  other  political  subdivisions  of  the  state  to  levy  taxes 
on  all  property  subject  to  their  taxing  power,  and  reads  as  follows: 

"Taxes  may  be  levied  by  counties  and  other 
political  subdivisions  on  all  property  subject 
to  their  taxing  power,  but  the  assessed  valua- 
tion therefor  in  such  other  political  subdi- 
visions shell  not  exceed  the  assessed  valua- 
tion of  the  same  property  for  state  and  county 
purposes. " 

Section  11(b),  Art.  X,  Constitution  of  Missouri,  1945>  refers 
to  the  preceding  seotion,  and  provides  a limitation  on  local  tax 
rates.  Said  section  reads  in  part  as  follows: 


TAXATION* 

maximum  annual  tax 

RATE  FOR  MUNICIPAL  AND 
SPECIAL  PURPOSES  BY 
ALDERMEN: 

FOURTH  CLASS  CITIES : 


FILED 
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" » * * 

nFor  municipalities  - one  dollar  on  the  hundred 
dollars  assessed  valuation)". 


Section  11(c),  Art.  X,  Constitution  of  Missouri,  1945#  provides  how 
the  tax  rate  for  municipalities  nay  be  Increased  above  the  maximum  given 
in  the  preceding  section,  and  reads  as  follows: 


"Increase  of  tax  rate  by  popular  vote  - further 
limitation  by  law  - exceptions  to  limitation.  - 
In  all  municipalities,  counties  and  school  districts 
the  rates  of  taxation  as  herein  limited  may  be  in- 
creased for  their  respective  purposes  for  not  to 
exceed  four  years,  when  the  rate  and  purpose  of 
the  increase  are  submitted  to  a vote  and  two-thirds 
of  the  qualified  electors  voting  thereon  shall  vote 
therefor;  provided  that  the  rates  herein  fixed,  and 
the  amounts  by  which  they  may  be  increased,  may  be 
further  limited  by  law;  and  provided  further,  that 
any  county  or  other  political  subdivision,  when 
authorized  by  law  and  within  the  limits  fixed  by 
law,  may  levy  a rate  of  taxation  on  all  property 
subject  to  its  taxing  powers  in  excess  of  the 
rates  herein  limited,  for  library,  hospital, 
public  health,  recreation  grounds  and  museum 
purposes. " 


Section  94 *200  HSMo  1949,  requires  the  board  of  aldermen  of  a 
fourth  claee  city  to  provide  for  the  levy  and  collection  of  taxes,  and 
reads  as  follows: 


"The  board  of  aldermen  shall,  from  time  to  time, 
provide  by  ordinance  for  the  levy  and  collection 
of  all  taxes,  licenses,  wharfage  and  other  duties 
not  herein  enumerated,  and  for  neglect  or  refusal 
to  pay  the  same,  shall  fix  such  penalties  as  are 
now  or  may  hereafter  be  authorized  by  law  or 
ordinance. " 


1' 


Seotion  94*210  FJSMo  1949,  provides  that  the  board  of  aldermen  of 
a fourth  class  city  shall  fix  the  annual  rate  of  tax  levy,  and  reads 
as  follows: 


"The  board  of  aldermen  shall,  within  a reasonable 
time  after  the  assessor's  bools  of  each  year  are  re- 
turned, ascertain  the  amount  of  money  to  be  raised 
thereon  for  general  and  other  purposes,  and  fix  the 
annual  rate  of  levy  therofor  by  ordinance." 
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Among  other  matters.  Section  9l+*250  RSMo  191+9,  specifies  the  maxi- 
mum annual  rate  of  taxation  that  may  be  levied  by  the  board  of  aldermen 
of  a fourth  class  city.  Said  section  reads  in  part  as  follows: 

"All  cities  of  the  fourth  class  in  this  state  may 
by  city  ordinance  levy  and  impose  annually  for 
municipal  purposes  upon  all  subjects  and  objects 
of  taxation  within  such  cities  a tax  which  shall 
not  exceed  the  maximum  rate  of  seventy-five  cents 
on  the  one  hundred  dollars  assessed  valuation:  «■  * *." 


Section  94-. 260,  RSMo  191+9,  reads  as  follows: 


"Levy  for  special  purposes  - maximum  amount  of 
levy.  - - In  addition  to  the  levy  aforesaid  for 
general  municipal  purposes,  all  cities  of  the 
fourth  class  are  hereby  authorized  to  levy  annually 
not  to  exceed  the  following  rates  of  taxation  on  all 
property  subject  to  its  taxing  powers  for  the  follow- 
ing special  purposes: 

" (1)  For  library  purposes  in  the  manner  and  at 
the  rate  authorized  under  the  provisions  of  sec- 
tions 182.11+0  to  182.300,  RSMo  191+9; 

"(2)  For  hospitals,  public  health,  and  museum  pur- 
poses, twenty  cents  on  the  one  hundred  dollars 
assessed  valuation;  and 


"(3)  For  recreation  grounds  in  the  manner  and  at 
the  rate  authorized  under  the  provisions  of  sections 
90.500  to  90.570,  RSMo  191+9.  L.  191+5,  P.  1280 
(Sec.  709a) . 


Section  11(b),  Art.  X,  supra,  sets  out  the  maximum  tax  rate  of 
municipalities  for  general  municipal  purposes  at  one  dollar  on  the  one 
hundred  dollars  assessed  valuation,  while  Section  11(c),  Art.  X,  supra, 
states  that  the  tax  rates  herein  fixed  ray  be  further  limited  by  law, 
and  also  the  tax  rates  herein  fixed  may  be  further  increased  for  the 
special  purposes  mentioned,  when  authorized  and  within  the  limits  fixed 
by  law. 


It  is  believed  that  a fourth  class  oity  could  not  levy  a tax  for 
general  municipal  purposes,  and  for  the  special  purposes  under  authority 
of  the  two  constitutional  provisions,  but  that  it  could  levy  those  taxes 
and  at  the  rates  set  out  by  any  statutes  enacted  to  implement  said  con- 
stitutional provisions.  This  is  true  because  the  power  to  tax  is  one 
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exclusively  belonging  to  the  General  Assembly.  However,  such  power 
may  be  partially  delegated  to  a municipality  when  any  statutes  grant- 
ing a portion  of  that  power  to  municipalities  have  been  enacted  by 
the  lawmakers. 

In  support  of  our  contention  we  call  attention  to  the  case  of 
Emerson  v.  Mound  City,  335  Ho.  702,  in  which  this  principle  of  law  was 
upheld,  and  at  l.c.  717-719  the  court  said: 

"This  leads  us  to  observe  that  cities  and  other 
like  municipal  corporations  do  not  derive  their 
power  and  authority  to  levy  taxes  for  municipal 
purposes  directly  from  the  Constitution.  The  power 
to  levy  and  collect  taxes  is  a legislative  power 
(6l  C.J.  ^52  and  55U)  vested  by  the  Constitution 
in  the  General  Assembly,  popularly  called  the  Legis- 
lature. The  State  Constitution,  other  than  vesting 
all  legislative  power  in  the  Legislature,  only  limits 
the  taxing  power  which  the  Legislature  may  vest  in 
municipal  corporations  as  branches  of  the  sovereign 
governing  power.  Cities  and  like  municipal  corpora- 
tions have  no  inherent  power  to  levy  and  collect  taxes, 
but  derive  their  powers  in  that  respect  from  the  law- 
making power.  In  6 Mo Quill in  Municipal  Corporations 
(2  Ed.),  section  2523*  PaPQ  275*  the  law  is  stated 
thus:  ‘The  taxing  power  belongs  alone  to  sovereignty. 

Ho  such  power  Inheres  in  municipal  corporations. 

This  principle  is  universally  recognised.  Therefore 
as  municipal  corporations  have  no  inherent  power  of 
taxation,  consequently  they  possess  only  such  power 
in  respect  thereto  which  has  been  granted  to  them 
by  the  Constitution  or  the  statutes. 

* » 

"In  State  ex  rel.  Sedalia  v. , Vfeinrlch,  supra,  the 
court  said:  • It  was  held  in  State  ex  rel.  v.  Van 
Every,  75  Ho.  l.c,  537,  that  the  limitations  upon 
the  taxing  power  of  cities  found  in  Section  11, 

Article  X,  of  the  Constitution  ere  self-enforcing, 
but  that  the  sections  conferred  upon  a city  no  power 
to  tax,  that  such  power  is  derived  "from  acts  of  the 
General  Assembly  and  not  directly  from  the  constitu- 
tional provision  we  are  considering."  , . . But  the 
amount  of  the  levy  for  current  expenses  cannot  ex- 
ceed the  levy  which  is  authorized  by  the  Legislature, 
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If  the  doctrine  of  the  Van  F’very  case  ie  sound. 

That  doctrine  was  unanimously  reannounced  In  Brooks 
v.  Schulte,  178  Mo.  l.c.  22 7*’ 

"The  Legislature  has  power  to  still  further  reduce 
and  to  restrict  the  rates  of  taxation  specified  as 
maximum  rates  by  fection  11,  Article  X,  but  not  to 
Increase  same  in  any  manner  or  for  any  purpose 
(State  ex  rel.  Johnson  v.  A.  T.  & £.  P.  Ry  Co.,  310 
Mo.  597*  594,  275  S.W.  932),  and  it  may  direct  and 
compel  such  city  to  use  a designated  part  of  its 
annual  revenues  for  a designated  purpose  for  which 
the  city  receives  a special  benefit  (state  ex  rel. 

Hawes  v.  Mason,  153  Mo.  23,  5U  S.W.  524,  State  ex 
rel.  Reynolds  v.  Jost,  265  Mo.  5l»  175  S.W.  591), 
but  that  does  not  give  the  city  the  power  to  levy 
a tax  in  excess  of  the  constitutional  limitation. 

(Strother  v.  Kansas  City.  283  Mo.  293,  223  S.W. 

419;  State  ex  rel.  Zoological  Board  v.  St.  Louis, 

318  Mo.  910,  1 S.W.  (2d)  1020.)" 

Prom  the  doctrine  enunciated  in  this  case  it  is  obvious  that  the 
General  Assembly  was  authorized  by  the  Constitution  to  enact  Section 
94*250,  supra,  fixing  the  maximum  tax  rate  which  can  be  levied  by  the 
board  of  aldermen  of  a fourth  class  city  by  ordinance,  l.e.,  without 
being  first  authorized  by  the  qualified  voters.  The  maximum  tax  rate 
stated  therein  is  seventy-five  cents  on  the  one  hundred  dollars  assessed 
valuation  for  general  municipal  purposes,  and  is  well  under  the  maxi- 
mum provided  by  Sec.  11(b),  Art.  X,  of  the  Constitution.  Section  94*250, 
supra,  further  provides  a method  by  which  the  annual  tax  rate  for  muni- 
cipal purposes,  as  therein  specified,  can  be  increased  above  said  max- 
imum, when  the  proposition  to  increase  the  tax,  together  with  the  pro- 
posed new  rate  and  proposition  is  submitted  to  the  voters  at  an  elec- 
tion, and  also  when  two-thirds  of  those  voting  at  the  election  vote  in 
favor  of  such  proposition. 

Subsection  2,  Section  94*260,  supra,  authorizes  fourth  class 
cities  to  increase  the  annual  tax  levy  in  addition  to  that  for  general 
municipal  purposes,  not  exceeding  twenty  cents  on  the  one  hundred 
dollars  assessed  valuation,  for  any  of  the  special  purposes  mentioned 
therein.  Section  94*260,  supra,  does  not  provide  that  the  increased 
tax  rate  for  the  special  purposes  referred  to  in  subsection  2 is  re- 
quired to  be  authorized  by  a majority  of  the  qualified  voters  of  the 
city.  We  are  unable  to  find  any  other  statute  which  makes  this  re- 
quirement, and  it  is  believed  that  such  increased  tax  rate,  for  any 
of  the  special  purposes  mentioned,  may  be  levied  by  the  board  of  aider- 
men. 
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In  view  of  the  foregoing.  It  Is  our  thought  that  the  board  of 
aldermen  of  a fourth  class  city,  may  by  ordinance,  and  without  being 
authorized  by  a majority  of  the  qualified  voters  of  the  city,  levy  an 
annual  tax  for  general  municipal  purpoees,  at  a rate  not  to  exceed 
seventy-five  cents  on  the  one  hundred  dollars  assessed  valuation,  an 
provided  by  Section  94.250,  supra,  plus  an  annual  tax  for  any  of  the 
special  purpoees,  and  at  a rate  of  not  to  exceed  twenty  cents  on  the 
one  hundred  dollars  assessed  valuation,  as  provided  by  subsection  2, 
Section  94.260,  supra.  Therefore,  the  total  annual  tax  rate  for  said 
general  and  special  municipal  purposes,  which  may  be  levied  by  the  board 
of  aldermen  of  a fourth  class  city,  without  being  authorized  by  the  quali- 
fied voters,  is  ninety- five  cents  on  the  one  hundred  dollars  assessed 
valuation. 
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Therefore,  it  la  the  opinion  of  this  department  that  the  maximum 
annual  tax  rate  for  general  municipal  purposes,  which  can  be  levied  by 
the  board  of  aldermen  of  a fourth  olase  oity,  without  a vote  of  the 
qualified  electors,  authorising  a greater  rate,  is  seventy-five  cents 
on  the  one  hundred  dollars  assessed  valuation,  as  provided  by  Section 
94.250,  RStfo  1949,  plus  an  annual  tax  rate  of  not  to  exceed  twenty 
cents  on  the  one  hundred  dollars  assessed  valuation  for  any  of  the 
special  purposes  authorised  by  subsection  2,  3ection  94.260,  RSMo  1949# 
and  that  the  annual  tax  levy  by  th*  board  of  aldermen  for  such  general 
and  special  purposes  combined  shall  not  exceed  ninety-five  cents  on 
the  one  hundred  dollars  assessed  valuation. 

The  forego  in//  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Paul  M,  Chitwood. 


Very  truly  yours. 


John  M.  Dalton 

Attorney  General 


COUUTY  HEALTH  JENTERS: 
TAXES: 


A county  health  center  tax  authorlz  'Jc  by 
the  voters  before  October  31,  1957  can  be 
levied  and  collected  for  the  year  1957. 
Power  to  determine  annually  the  rate  of 
the  county  health  center  tax  is  vested 
solely  in  the  board  of  health  center  trus- 
tees. 


October  lb,  1957 


Honorable  Roy  C.  Miller 
Prosecuting  Attorney 
Webster  County 
Marshfield,  Missouri 

Dear  Mr.  Miller: 

This  is  in  answer  to  your  opinion  request  to  this  office 
dated  September  5,  1957*  and  reading  as  follows: 

"The  County  Court  of  Webster  County  is  in 
the  process  of  submitting  to  the  voters  of 
our  county  the  proposition  of  authorizing 
a tax  for  the  operation  of  a county  health 
center  as  provided  by  Sections  205.010  and 
205.020,  R.S.  of  Mo.  1949*  as  amended.  I 
would  appreciate  an  opinion  from  your  of- 
fice in  regard  to  the  following: 

"1.  If  the  proposition  passes  and  the  tax 
is  authorized  prior  to  the  time  that  the 
county  collector  commences  collecting  taxes 
for  the  year  1957*  may  this  new  tax  be  placed 
on  the  books  and  collected  for  the  year  1957? 

"2.  Does  Section  205.020  require  the  first 
levy  set  after  the  election  to  be  the  maxi- 
mum tax  approved?  If  it  does  not  have  to 
be  the  maximum,  is  the  original  levy  for 
the  first  year  set  by  the  County  Court  un- 
der Section  205.020,  or  is  it  set  by  the 
Hoax'd  of  Health  Center  trustees  as  provided 
in  Section  205.042,  Paragraph  9,  and  Sec- 
tion 205.045? 

Enclosed  is  an  opinion  of  this  office  to  Honorable  Donald  P. 
Thomasson,  Prosecuting  Attorney  of  Bollinger  County,  which  holds 
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that  a tax  rate  certified  to  the  county  clerk  after  taxes 
have  already  been  extended  by  the  county  clerk  in  the  tax 
book  is  to  be  carried  in  a supplemental  tax  book,  and  which 
opinion  answers  your  first  inquiry.  However,  for  the  sake 
of  clarity,  we  will  render  a more  direct  opinion  to  your 
first  inquiry. 

Sections  137.290,  137.310,  RSMo  19^9,  respectively,  read: 

"137.290.— The  assessor's  book  shall  be  cor- 
rected and  adjusted  not  later  than  September 
first  of  each  year.  The  clerk  of  the  county 
court  in  each  county,  upon  receipt  of  the 
certificates  of  the  rates  levied  by  the  county 
court,  school  districts  and  other  political 
subdivisions  authorized  by  law  to  make  levies 
or  required  by  law  to  certify  levies  to  the 
county  court  or  clerk  of  the  county  court, 
shall  then  extend  the  taxes  in  the  assessor's 
book,  in  proper  columns  prepared  for  such  ex- 
tensions, according  to  the  rates  levied;  and 
shall  on  or  before  the  thirty-first  day  of 
October  of  each  year  deliver  the  tax  book 
with  the  rates  extended  therein  to  the  col- 
lector. The  assessor's  book,  with  the  taxes 
so  extended  therein,  shall  be  authenticated 
by  the  seal  of  the  court  as  the  tax  book  for 
the  use  of  the  collector;  and  when  the  as- 
sessor's book  is  in  two  or  more  volumes, 
such  extension  shall  be  made  in  all  such 
volumes,  and  each  volume  shall  be  authenti- 
cated by  the  clerk  with  the  seal  of  the 
court.  And  upon  a failure  to  make  out  such 
extension  of  taxes  in  the  assessor's  book 
or  books,  as  the  case  may  be,  and  deliver 
same  to  the  collector  not  later  than  October 
thirty-first,  the  county  court  shall  deduct 
twenty  per  cent  from  the  amount  of  fees  which 
may  be  due  the  clerk  for  making  such  exten- 
sion, and  such  assessor's  book,  with  the 
taxes  so  extended  therein,  shall  be  called 
the  'tax  book.'" 

"137.310.  As  soon  as  may  be  after  the  tax 
book  of  each  year  lias  been  corrected  and  ad- 
justed, and  the  amount  of  county  tax  stated 
therein  according  to  law  but  not  later  than 
October  thirty-first  the  county  courts  shall 
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cause  the  same  to  be  delivered  to  the  proper 
collector,  who  shall  give  receipts  therefor 
to  the  clerks  of  the  county  courts  respec- 
tively; and  each  collector  shall  be  charged 
by  such  clerk  with  the  whole  amount  of  the 
tax  books  so  delivered  to  him." 

Under  the  above  provisions  all  taxes  levied  by  the  county 
court,  the  rates  of  which  are  certified  by  the  county  court  to 
the  clerk  of  the  county  court  before  October  31  of  each  year, 
are  to  be  placed  by  the  clerk  of  the  county  court  on  the  as- 
sessor's book  and  are  to  be  collected  by  the  collector. 

Section  137.300,  RSMo  19^9,  provides: 

"When  for  any  cause  there  has  been  a failure 
to  levy  the  state,  county,  school  or  other 
taxes,  or  any  portion  thereof,  or  to  extend 
and  authenticate  the  same  for  the  use  of  the 
collector,  or  to  make  out  and  deliver  to  the 
collector  a proper  tax  book  for  the  collection 
of  the  same,  as  required  by  law,  in  any  county 
for  any  year  or  years,  the  clerk  of  the  county 
court  of  such  county  for  the  time  being,  when 
so  required  for  such  state  taxes  by  the  state 
tax  commission,  and  for  such  county,  school 
or  other  taxes  by  the  county  court,  shall 
make  a supplemental  tax  book  for  such  year 
or  years.  Such  supplemental  tax  books  shall 
be  made  upon  the  assessments  for  the  year  or 
years  for  whloh  the  taxes  should  have  been 
levied,  or  where  there  has  been  a failure  to 
assess  the  property,  upon  the  assessment  made 
as  required  by  section  137.295,  the  taxes  for 
each  year  to  be  in  a separate  took  and  to  be 
levied  for  such  state,  county,  school  and 
other  taxes  or  portions  of  the  same,  as  had 
failed  to  be  levied  and  collected  at  the 
proper  time.  In  making  said  supplemental 
tax  book,  and  In  all  subsequent  proceedings 
thereon,  the  county  court,  dark  of  the  same 
and  the  collector  shall  be  governed  by  the 
same  law  as  Is  now  or  at  the  time  then  being 
or  may  be  in  force  for  the  same  duties,  and 
shall  receive  the  same  compensation  as  Is 
now  or  at  the  time  then  bein^  or  may  be  pro- 
vided by  law  for  similar  duties;  provided, 
that  whenever  such  taxes  or  any  portion  of 
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them  shall  have  been  paid  upon  defective 
or  illegal  tax  books , the  amounts  so  paid 
shall  not  be  charged  in  such  supplemental 
tax  books.,  and  when  any  such  taxes  have 
been  paid  in  full  upon  any  property,  the 
same  with  the  description  of  the  said  prop- 
erty and  the  name  of  the  owner  thereof,  shall 
be  omitted  from  such  supplemental  tax  book. " 

Under  this  section  when  there  has  been  a failure  by  the 
county  court  to  levy  a tax  and  to  certify  the  rate  thereof  to 
the  clerk  of  the  county  court  before  October  31*  1957 * the  tax 
can  be  levied  by  the  county  court  and  the  rate  thereof  certi- 
fied to  the  clerk  of  the  county  court  after  October  31,  1957 
and  the  tax  must  then  be  placed  in  a supplemental  tax  book  to 
be  prepared  by  the  clerk  of  the  county  court  and  then  forwarded 
to  the  collector  for  collection. 

In  view  of  the  above  setout  statutory  provision,  it  is  the 
opinion  of  this  office  that  if  the  voters  of  Webster  County  au- 
thorize by  an  election  a tax  for  the  operation  of  a county  health 
center  before  October  31  then  the  county  court,  after  being  noti- 
fied by  the  board  of  health  center  trustees  as  to  what  the  health 
center  tax  rate  is  to  be  for  1957*  can  levy  the  health  center  tax 
and  certify  the  rate  thereof  to  the  clerk:  of  the  county  court 
either  before  or  after  October  31*  1957#  and  the  tax  is  collect- 
ible by  the  collector  for  the  tax  year  1957. 

In  answer  to  your  second  question.  Sections  205.011,  205.020 
and  205.042,  of  House  Bill  No.  52,  enacted  by  the  69th  General 
Assembly,  provided,  in  part,  as  follows: 

Section  205.011. 

"In  any  county  in  which  a county  health 
center  has  been  establisned,  the  rate  of 
tax  which  has  been  authorized  by  the  vote 
of  the  people  of  the  county  shall  continue 
as  the  maximum  rate,  and  the  board  of  health 
center  trustees  shall  determine  annually  the 
rate  of  the  tax  levy  up  to,  but  not  exceed- 
ing, this  maximum. " 

Section  205.020. 

”2.  If  a two- thirds  majority  of  the  votes 
cast  at  such  election  on  the  proposition  so 
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submitted , shall  vote  In  favor  of  such  tax, 
the  county  court  shall  proceed  to  levy  and 
collect  such  tax  and  deposit  Bame  in  the 
county  treasury  to  the  credit  of  the  health 
center  fund  and  such  fund  shall  be  expended 
as  hereinafter  provided." 

Section  205.042. 

"9.  'Bie  board  of  health  center  trustees 
shall  determine  annually  the  rate  of  the  tax 
levy,  except  that  the  rate  so  determined  shall 
not  exceed  the  maximum  rate  authorized  by  the 
vote  of  the  people  of  the  county." 

Under  the  above  provisions,  after  the  voters  by  an  election 
have  authorized  a health  center  tax  and  established  the  maximum 
rate  of  tax  that  can  be  levied  for  the  county  health  center,  the 
power  to  determine  the  annual  rate  of  the  county  health  center 
tax  is  vested  exclusively  in  the  board  of  trustees  of  the  county 
health  center.  The  board  of  trustees  of  a county  health  center 
determines  annually  the  rate  of  the  health  center  tax;  informs 
the  county  court  of  the  tax  rate  said  board  of  trustees  have  de- 
cided upon  and  the  county  court  then  ti&s  the  duty  to  levy  and 
collect  said  health  center  tax  and  to  deposit  tne  taxes  collect- 
ed with  the  county  treasurer  to  the  credit  of  the  health  center 
fund. 


The  county  court  has  no  power  to  determine  the  annual  rate 
of  the  health  center  tax,  nor  do  the  statutes  require  that  the 
rate  of  the  health  center  tax  for  the  first  year  after  the  tax 
is  authorized  by  the  voters  be  the  maximum  rate  established 
by  the  voters. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  if  the  voters  of 
Webster  County  authorize  a county  health  center  tax  before  Oc- 
tober 31,  1957,  then  said  health  center  tax  can  be  levied  and 
collected  for  the  year  1957. 

It  1b  also  the  opinion  of  this  office  that  the  power  to 
determine  annually  the  rate  of  the  county  health  center  tax  is 
vested  solely  in  the  board  of  health  center  trustees  and  that 


5- 


Honorable  Roy  C.  Miller 


the  county  court  has  no  power  to  determine  the  annual  rate  of 
the  health  center  tax,  nor  do  the  statutes  require  that  the 
maximum  rate  be  levied  the  first  year  after  the  tax  is  author- 
ized by  voters  of  the  county. 

The  foregoing  opinion,  which  I hereby  approve,  waB  pre- 
pared by  my  assistant,  Richard  W.  Dahms. 

Very  truly  yours. 


John  M.  Dalton 
Attorney  General 
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Enclosure 


WORKMEN’S  COMPENSATION: 
REHABILITATION: 
APPROPRIATIONS: 
COMPENSATION: 

BOARD  OF  REHABILITATION: 


Funds  appropriated  in  Section  4.640 
of  House  Bill  No.  204,  69th  General 
Assembly  may  not  be  used  to  pay  the 
sum  of  .$2,500  each,  per  annum,  to  the 
several  members  of  the  Board  of  Re- 
habilitation under  provisions  of  Sec- 
tion 287.143. 


October  21,  1957 


Honorable  Stephen  J.  Millet t 
Chairman 

Board  of  Rehabilitation 
Department  of  Labor  and 
Industrial  Relatione 
Jefferson  City,  Missouri 


Dear  Mr.  Millett: 


This  office  is  in  receipt  of  a request  for  an  opinion  from 
you  as  follows: 

"A  legal  question  has  arisen  as  to  whether 
or  not  the  individual  members  of  the  Board 
of  Rehabilitation,  which  is  a part  of  the 
Department  of  Labor  and  Industrial  Rela- 
tions, are  employees  of  the  Board  of  Reha- 
bilitation so  as  to  be  eligible  to  receive 
the  salaries  provided  by  the  69th  General 
Assembly  in  House  Bill  182,  approved  by 
the  Governor,  and  effective  August  29,  1957 
by  virtue  of  the  provisions  in  the  appro- 
priation of  the  bill  entitled  House  Bill 
204  Section  4.640  which  appropriates  $15*000.00 
or  so  much  thereof  as  may  be  necessary  for  the 
use  of  the  Board  of  Rehabilitation  for  the  pay- 
ment of  salaries,  wages,  and  per  diem  of  em- 
ployees thereof.  House  Bill  No.  182  provides 
'There  shall  be  paid  out  of  the  Workmen's  Compensa- 
tion Fund,  created  under  Section  287. 710,  for  the 
duties  performed  by  the  several  members  of  the 
Board  of  Rehabilitation  under  Section  287.141  and 
287.142  the  sum  of  $2,500.00  each,  per  annum,  pay- 
able monthly ' . 

"So  we  contend  that  the  respective  member's 
of  the  Board  of  Rehabilitation  are  not  only 
employees  of  the  State  but  are  also  employees 
of  the  Board  of  Rehabilitation.  Ve  are  re- 
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questing  an  official  opinion  of  your 
office  as  to  whether  or  not  the  re- 
spective or  several  members  of  the  Board 
of  Rehabilitation  are  employees  of  the 
Board  of  Rehabilitation  as  a legal  entity 
of  the  Department  of  Labor  and  Industrial 
Relations." 

In  answer  to  your  request  It  is  first  thought  necessary  to 
examine  the  present  law  in  regard  to  the  Board  of  Rehabilitation. 

The  rehabilitation  law  into  which  we  must  Inquire  here,  is  believed 
to  be  now  comprised  of  Section  287.141,  Cum.  Supp.  1955  and  Sec- 
tions 287.142  and  287.143*  which  have  been  enacted  by  the  69th 
General  Assembly.  Hie  first  section  mentioned  provides  for  the 
creation,  members,  duties  and  benefits  of  the  Board  of  Rehabili- 
tation. Section  287.142  of  the  original  law  was  repealed  and 
reenacted  and  Section  287.143  was  added  in  House  Bill  No.  182 
of  the  69th  General  Assembly,  Section  287*143,  House  Bill  182, 
is  as  follows: 

"1.  Hie re  shall  be  paid  out  of  the  work- 
men’s compensation  fund,  created  under 
section  287.710,  for  the  duties  performed 
by  the  several  members  of  the  Board  of 
Rehabilitation  under  sections  287.141 
and  207.142,  the  sum  of  two  thousand  five 
hundred  dollars  each,  per  annum,  payable 
monthly. 

"2.  All  clerical,  travel  and  other  ex- 
penses incurred  in  connection  with  the 
administration  of  section  207.141  shall 
be  paid  from  the  workmen's  compensation 
fund. " 

It  must  be  noted  that  the  last  above  section  was  enacted  by 
the  Legislature  for  the  first  time  in  the  1957  session  and  became 
a law  August  29*  1957* 

A search  of  House  Bill  No.  204,  which  is  the  appropriation 
bill,  enacted  by  the  69th  General  Assembly  falls  to  reveal  any 
appropriation*  other  than  Section  4.640*  mentioned  in  your  request 
letter*  applicable  to  the  payment  of  salaries  under  Section  207*143. 

From  a search  of  all  of  the  appropriation  bills  it  must  be 
concluded  that  the  only  section  possibly  applicable  for  payment 
of  the  salaries  in  question  is  Section  4.640  as  follows: 

"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  Work- 
men’s Compensation  Fund,  the  sum  of 
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Plfteen  Thousand  Dollars  ($15,000.00) 
or  so  much  thereof  as  may  be  necessary 
for  the  use  of  the  Board  of  Rehabilita- 
tion for  the  payment  of  salaries,  wages 
and  per  diem  of  employees  thereof,  for 
the  original  purchase  of  property;  for 
the  repair  and  replacement  of  property; 
and  for  operating  expenses  including 
travel  within  and  without  the  state, 
and  other  necessary  expenses  for  the  period 
beginning  July  1,  1957  and  ending  June  30, 

1958." 

ThlB  section  was  enacted  as  shown  in  the  appropriation  bill 
in  accordance  with  the  executive  budget  for  the  State  of  Missouri 
for  the  fisoal  year  1957*1958,  page  256,  which  is  reproduced  as 
follows: 


"DEPARTMENT- LABOR  AND  INDUSTRIAL  RELATIONS 
DIVISION-BOARD  OP  REHABILITATION- ADMINISTRATION 


1953-55  1955-57 


Offloers-Pull  Time 4 4 

Employees- Pull  Time... 1 2 


Totals 5 6 


3 


Appropriation  Expenditures  Expenditures  Expenditures  Recommends 

1953-57  1955-56  1956-57  1955-57  1957-58  Biennial  1957-58 

Biennium  Fiscal  Tear  Fiscal  Year  Biennium  Requests  Requests  Fiscal  year 
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By  the  express  terms  of  287.1 47,  supra,  the  salaries  are  to 
be  paid  to  the  members  of  the  board  for  their  duties  performed 
as  members  of  the  board.  The  funds  to  be  used  in  accordance  with 
that  section,  were  to  be  appropriated  out  of  the  Workmen' s Com- 
pensation fund.  In  subsection  2,  it  was  provided  that  clerical, 
travel  and  other  expenses,  were  to  be  appropriated  out  of  the 
Workmen's  Compensation  fund.  It  will  be  noted  that  by  the  express 
language  used,  the  payment  was  to  be  made  to  members  of  the  board 
as  members.  Since  the  express  terms  are  that  they  are  to  be  paid 
as  members,  they  cannot  be  paid  out  of  funds  for  the  board's 
employees. 

The  Supreme  Court  in  the  case  of  Nodaway  County  v.  Kidder, 

129  SW  2d  857#  in  respect  to  the  employer  and  employees  relation 
in  public  office  at  l.o.  859*860,  states  as  follows: 

"Appellant  contends  he  may  aot  in  two 
different  capacities  at  the  same  time 
and  that  compensation  received  in  one 
capacity  will  not  be  treated  as  compen- 
sation received  in  the  other.  Appellant 
overlooks  the  fact  that  the  existence  of 
the  two  capacities,  employer  and  employee, 
in  the  same  individual  is  incompatible 
and  is  peren^torlly  prohibited  by  law." 

Since  the  executive  budget,  quoted  supra,  shows  that  $30,000.00 
was  expended  or  estimated  to  be  spent  in  the  1953*57  biennium,  before 
any  provision  was  made  for  salaries  to  be  paid  to  the  members  of 
the  Board  of  Rehabilitation,  it  certainly  cannot  be  believed  to 
have  been  the  intent  of  the  Legislature  that  the  $10,000.00  required, 
should  be  taken  out  of  this  present  $15,000.00  appropriation.  This 
money  had  been  used  entirely  in  the  1955*57  biennium  under  the  old 
section  287.142.  That  section,  although  repealed,  was  reenacted 
as  subsection  2 of  287. 143  of  House  Bill  NO,  182. 

Further  examination  of  the  appropriation  law  shows  that  the 
appropriation  for  the  1955*1957  biennium  was  couched  in  identical 
language  and  had  the  same  section  number  in  1955  as  Section  4.640. 

Of  course  that  law  being  for  a biennium,  differed  in  the  amount 
being  $30,000.00  Instead  of  $15,000.00  and  being  for  the  biennial 
period  rather  than  for  one  year. 

In  view  of  the  factual  situation  as  set  out,  we  think  that  it 
is  best  to  quote  from  Article  IV,  Section  23  of  the  Constitution  of 
Missouri,  1945«  in  which  we  quote  in  part  as  follows: 

"•  * * * Every  appropriation  law  shall  dis- 
tinctly specify  the  amount  and  purpose  of 
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the  appropriation  without  reference  to  any 
other  law  to  fix  the  amount  or  purpose. " 

Also  it  Is  provided  in  Section  24  of  that  article  that  the 
Governor  shall  submit  to  the  General  Assembly  a budget  for  the 
ensuing  appropriation  period  containing  • * * •"a  complete  and 
itemized  plan  of  proposed  expenditures  of  the  state  and  all  its 
agencies,*  * * •"  It  is  believed  that  after  considering  the 
above,  it  muBt  be  said  that  the  Legislature  did  not  appropriate 
out  of  the  Workmen's  Compensation  Fund,  the  necessary  $10,000.00 
to  pay  the  several  members  of  the  Board  of  Rehabilitation  the 
sum  of  $2,500  each,  per  annum,  as  it  had  provided  for  by  law  in 
Section  2o7.l43  of  House  Bill  182. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  funds 
appropriated  in  Section  4.640  of  House  Bill  No.  204,  69th  General 
Assembly,  may  not  be  used  to  pay  the  sum  of  $2,500  each,  per  annum, 
to  the  several  members  of  the  Board  of  Rehabilitation  under  the 
provisions  of  Section  287.143,  House  Bill  No.  182  of  the  69th 
General  Assembly. 

The  foregoing  opinion,  which  I hereby  approve, waB  prepared 
by  my  assistant,  James  W.  Paris. 


Yours  very  truly. 


JOHN  N.  DALTON 
Attorney  General 


JVPidb 


COUNTY  COURTS: 
CITIES: 

CITY  HOSPITAL: 
DONATIONS  BY 
COUNTY  COURT: 


The  county  court  of  Howell  County  may  not 
contribute  county  funds  to  the  city  of 
West  Plains  for  the  purpose  of  erecting  a 
city  hospital  in  the  city  of  West  Plains. 
Such  activity  may  be  done  by  a joint  co- 
operative basis  in  accordance  with  the 
laws  of  the  State  of  Missouri . 


March  27,  1957 


Honorable  Richard  D.  Moore 
Prosecuting  Attorney 
Howell  County 
West  Plains,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads: 

"The  City  of  West  Plains  is  trying 
to  finance  the  building  of  a memo- 
rial hospital  in  West  Plains.  They 
have  raised  most  of  the  necessary 
funds . 

"Mrs.  Dean  Davis  of  West  Plains, who 
i3  one  of  the  leaders  of  the  hospi- 
tal committee,  recently  came  to  me 
and  requested  that  I write  you  and 
obtain  your  opinion  on  an  idea  she 
had  for  additional  financing  of  the 
building.  She  was  wondering  if  the 
County  Court  would  be  permitted  to 
invest  money  through  the  purchase 
of  one  of  the  hospital  rooms  or  as 
an  actual  shareholder  in  the  hospi- 
tal itself.  I can  find  no  authority 
for  expenditure  of  funds  in  this  man- 
ner by  the  County  Court. 

"The  hospital  committee  is  in  need 
of  completing  their  financial  ar- 
rangements by  some  date  in  April,  so 
if  you  could  give  me  your  opinion  as 
to  this  question  at  your  earliest 
possible  convenience,  it  would  be 
greatly  appreciated." 
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All  references  to  statutes  will  be  to  Revised  Stat- 
utes of  Missouri,  1949,  unless  otherwise  indicated. 

Subsequent  to  receiving  the  above  opinion  request  we 
asked  you  to  clarify  the  meaning  of  the  terms  used  by  you 
above,  "to  invest  money  through  the  purchase  of  one  of  the 
hospital  rooms  or  as  an  actual  shareholder  in  the  hospital 
itself . " 

You  orally  explained  to  us  that  by  the  first  tern  you 
meant  that  the  county  court  would  contribute  a sum  of  money 
approximately  sufficient  to  build  one  of  the  hospital  rooms, 
and  that  the  size  of  such  a contribution  would,  of  neces- 
sity, be  very  general  and  approximate.  You  also  explained 
that  the  meaning  of  the  other  term  was  also  very  general 
and  3inply  meant  that,  although  no  shares  of  stock  were 
issued  in  the  hospital,  contributors  were  entitled  to  a 
seat  on  the  hospital  board.  You  stated  that  in  both  in- 
stances the  terras  used  were  simply  means  by  which  the  Coun- 
ty of  Howell  could  contribute  to  the  city  hospital  of  West 
Plains,  and  that  actually  any  money  which  Howell  County 
gave  to  the  hospital  would  be  a pure  donation. 

This  we  do  not  believe  that  the  county  court  of  Howell 
County  can  do. 

On  July  3,  1954,  this  department  rendered  an  opinion, 
a copy  of  which  is  enclosed,  to  Dick  B.  Dale,  Jr.,  Prose- 
cuting Attorney  of  Ray  County.  This  opinion,  as  you  will 
note,  held  that  the  county  court  of  Ray  County  had  no  au- 
thority to  make  donations  to  the  city  of  Richmond  for  a 
city  park. 

On  May  12,  1952,  this  department  rendered  an  opinion, 
a copy  of  which  is  enclosed,  to  Roger  Hibbard,  Prosecuting 
Attorney  of  Marion  County.  In  that  opinion  we  held  that 
the  county  court  of  Marion  County  had  no  authority  to  con- 
tribute county  funds  to  aid  in  the  construction  of  a sewer 
system  for  the  city  of  Hannibal,  Missouri.  You  will  also 
note  that  the  Dale  opinion  refers  back  to  the  Hibbard  opin- 
ion . 


The  natter  of  importance  to  which  we  would  direct  at- 
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tention  in  both  opinions  is  expressly  stated  on  page  2 
of  the  Hibbard  opinion  in  which  we  quote  from  the  case 
of  King  v.  Maries  County,  297  Mo.  483,  1.  c.  496,  where 
the  court  stated; 

"It  has  been  held  uniformly  that  coun- 
ty courts  are  not  the  general  agents 
of  the  counties,  or  of  the  State.  Their 
powers  are  limited  and  defined  by  law. 

They  have  only  such  authority  as  is  ex- 
pressly granted  them  by  statute." 

In  the  Dale  and  Hibbard  opinions  we  were  unable  to 
find  any  statutory  grant  of  power  which  would  permit  the 
county  courts  of  these  respective  counties  to  make  con- 
tributions of  county  funds  for  the  purposes  discussed, 
to  wit,  the  construction  of  a city  park  and  of  a city 
sewer  system.  We,  likewise,  have  searched  the  statutes 
for  any  authorization  conferred  by  statute  upon  county 
courts  to  donate  county  funds  for  the  purpose  of  erecting 
a city  hospital  in  a municipal  corporation  within  the  covin 
ty  and  we,  likewise,  are  unable  to  find  such  authorization 

It  is,  therefore,  our  opinion  that  Howell  County  raay 
not  make  a donation  of  county  funds  for  the  purpose  of 
helping  erect  a city  hospital  in  the  city  of  West  Plains 
in  Howell  County. 

However,  in  the  two  opinions  which  vie  have  discussed, 
a method  has  been  indicated  by  which  the  counties  involved 
might  make  contributions.  This  method  is  set  forth  in 
Chapter  70,  which  is  entitled,  "Powers  Of  Political  Sub- 
divisions To  Cooperate  Or  Contract  With  Governmental  Units 
We  particularly  direct  attention  to  Section  70.210  which 
is  entitled,  "Cooperation  By  Political  Subdivisions  Under 
Contract."  That  section  defines  "political  subdivisions" 
to  mean  and  to  include  counties  and  cities. 

Section  70.220  reads; 

"Any  municipality  or  political  sub- 
division of  this  state,  as  herein 
defined,  may  contract  and  cooperate 
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with  any  other  municipality  or  po- 
litical subdivision,  or  with  an 
elective  or  appointive  official 
thereof,  or  with  a duly  authorized 
agency  of  the  United  States,  or  of 
this  state,  or  with  other  states  or 
their  municipalities  or  political 
subdivisions  for  the  planning,  de- 
velopment, const ruct ion,  acquisition 
or  operation  of  any  public  improve- 
ment or  facility,  or  for  a common 
service;  provided,  that  the  subject 
and  purposes  of  any  such  contract  or 
cooperative  action  made  and  entered 
into  by  such  municipality  or  political 
subdivision  shall  be  within  the  scope 
of  the  powers  of  such  municipality  or 
political  subdivision . If  such  con- 
tract or  cooperative  action  shall  be 
entered  into  between  a municipality 
or  political  subdivision  and  an  elec- 
tive or  appointive  official  cf  another 
municipality  or  political  subdivision, 
said  contract  or  cooperative  action 
must  be  approved  by  the  governing  body 
of  the  unit  of  government  in  which  such 
elective  or  appointive  official  resides." 

Section  70.250  reads: 

"Any  such  municipality  or  political  sub- 
division may  provide  for  the  financing 
of  its  share  or  portion  of  the  cost  or 
expenses  of  such  contract  or  cooperative 
action  in  a manner  and  by  the  same  pro- 
cedure for  the  financing  by  such  munici- 
pality or  political  subdivision  of  the 
subject  and  purposes  of  said  contract 
or  cooperative  action  if  acting  alone  and 
on  its  own  behalf." 

For  reasons  which  must  be  obvious,  we  shall  not  here 
make  any  attempt  to  define  the  terms  of  any  contract  or 
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cooperation  which  might  be  made  between  the  city  of  West 
Plains  and  Howell  County  for  the  erection  of  this  afore- 
said hospital.  We  do  believe  that  such  discussion  of  this 
matter  as  is  found  in  the  enclosed  opinions,  together  with 
our  own  discussions  of  it,  may  point  the  way  to  you  for  a 
method  by  which  the  County  of  Howell  may  have  a part  in  the 
highly  meritorious  project  of  erecting  a hospital  from  which 
the  inhabitants  of  Howell  County  outside  of  the  city  limits 
of  West  Plains  will  greatly  benefit. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  County 
Court  of  Howell  County  may  not  contribute  county  funds  to 
the  city  of  West  Plains  for  ths  purpose  of  erecting  a city 
hospital  in  the  city  of  West  Plains. 

However,  we  are  of  the  further  opinion  that  such  ac- 
tivity may  be  done  by  a joint  cooperative  ba3is  in  accord- 
ance with  the  laws  of  the  State  of  24is30uri. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  K.  Dalton 
Attorney  General 


HPWilc 


2 enclosures 


The  annexation  of  h school  district  to  6 school 
district  alter  an  annexation  election  in  n school 
district  .rust  be  approved  by  a majority  of  the  Board 
of  3 school  district  before  said  annexation  can 
occur.  The  County  Board  of  education  can  divide 
existing  school  districts  for  purposes  of  reorganiza- 
tion under  Section  i6>.663>  Cun.  Supp.  1935- 

April  22,  1957 


Honorable  Richard  D.  Moore 
Prosecuting  Attorney 
Howell  County 
West  Plains,  Missouri 

Dear  Mr . Hoore : 

This  is  in  answer  to  your  opinion  request  to  this  office  dated 
April  4*  1957*  *nd  reading  as  follows: 

"I  was  requested  to  obtain  an  opinion  from  you r office 
on  the  following  problem  which  involves  the  legal 
status  of  the  forcer  Big  Springs  School  district  , 107 
in  Douglas  County. 

"On  November  29,  1956,  the  Douglas  County  Reorganization 
Board  certified  the  release  of  Big  Springs  ?rl07  to  the 
Howell  County  Board  for  a plan  of  reorganiza tion  with 
this  county  inasmuch  as  this  school  district  adjoins 
Howell  Ccunty. 

"On  March  11,  1957,  the  Howell  County  Board  permitted 
the  Big  Springs  District  #107  to  post  notices  to 
annex  to  the  Dora  Consolidated  District  #3  in  Ozark 
County,  with  the  understanding  that  if  the  annexa- 
tion election  failed,  then  the  Big  Springs  district 
would  later  be  placed  in  a Howell  County  Reorganiza- 
tion plan. 

"March  12,  1957,  the  Big  Springs  Board  posted  notices 
for  an  annexation  election  on  March  26  of  1957.  On 
March  26,  1957*  the  voters  of  Big  Springs  School 
Jlstrict  voted  30  for  and  29  against  annexation  with 
Dora  Consolidated  #3.  On  March  29,  1957,  Dora  Con- 
solidated #3  was  reorganized  with  other  school 
districts  in  an  Ozark  County  Reorganization  Plan. 

The  plat  of  the  Reorganized  School  District  R-3  of 
which  Dora  Consolidated  *3  is  now  a part  did  not 
contain  the  former  ?/107  Big  Springs  in  Douglas  County 
within  its  borders.  ^ 


SCHOOLS: 

SCHOOL  DISTRICTS: 

: 

BOARD  C?  EDUCATION: 
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"On  jlarch  20,  1957,  Serbian  Helton,  County  superin- 
tendent of  Ozark  County  Schools  stated  that  the 
certification  of  annexation  of  Big  Springs  and 
Dora  Consolidated  *■  3 had  not  been  filed  with  the 
County  Clerk  of  GzariC  County  at  Gainesvixie. 

"Now  the  question  is,  is  District  £107  Big  Springs 
in  Douglas  County  a part  of  the  new  Reorganized  -.3 
in  Ozark  County  or  is  it  still  a common  school 
district?" 

For  the  purpose  of  this  opinion  Big  Springs  School  district  No. 
107  of  Douglas  County  shail  be  referred  to  as  Big  Springs;  the  Dora 
Consolidated  School  district  No.  3 of  Ozark  County  shall  be  referred 
to  as  Dora  and  the  Reorganized  School  District  R-3  of  Ozark  County 
shall  be  referred  to  as  R-3. 

Section  l6';.300  RSrfo  1949,  provides  in  part,  as  follows: 

"1.  Whenever  an  entire  school  district,  or  a 
part  of  a district,  whether  in  either  case  it  be 
a common  school  district,  or  a city,  town  or  con- 
solidated school  district,  which  adjoins  any  city, 
town,  consolidated  or  village  school  district, 
including  districts  in  cities  of  seventy-five 
thousand  to  five  hundred  thousand  inhabitants, 
desires  to  be  attached  thereto  for  school  purposes, 
upon  the  reception  of  a petition  setting  forth 
such  fact  and  signed  by  ten  qualified  voters  of 
such  district,  the  board  of  directors  thereof  shall 
order  a special  meeting  or  special  election  for 
said  purpose  by  giving  notice  as  required  by 
section  165.200;  provided,  however,  that  -fter  the 
holding  of  any  such  special  election,  no  other  such 
special  election  3hall  be  called  within  a period 
of  two  years  thereafter. 

"2.  Should  a majority  of  the  votes  cast  favor 
such  annexation,  the  secretary  shall  certify  the 
fact,  with  a copy  of  the  record,  to  the  board  of 
said  distrlot  and  to  the  board  of  said  city,  town 
or  village  school  district;  whereupon  the  board 
of  such  city,  town  or  village  district  shall  meet 
to  consider  the  advisability  of  receiving  such 
territory,  and  should  a najority  of  all  the  members 
of  said  board  favor  such  annexation,  the  boundary 
lines  of  such  city  or  town  school  district  shall 
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from  that  date  be  changed  so  as  to  include  said 
territory,  ana  said  board  shall  immediately  notify 
tho  clerk  of  said  district  which  ha3  been  annexed, 
in  whole  or  in  part,  of  its  action." 

A3  can  be  3een  the  portion  of  the  section  set  out  above  requires 
that  the  results  of  the  annexation  election  by  Big  Springs  must  be 
submitted  to  the  Board  of  education  o ' Dora  and  that  a .majority  of 
the  Board  of  Dora  .ust  approve  the  annexation  of  Big  Springs  to  the 
Dora  district.  If  a majority  of  the  Board  of  Dora  does  not  approve 
the  annexation  then,  of  course,  there  can  be  no  annexation.  There  is 
nothing  in  your  opinion  request  to  indicate  that  the  results  of  the 
unne-ation  election  held  by  Big  Springs  was  submitted  to  the  Board  of 
the  Sora  district  and  approved  by  a majority  thereof.  Therefore, 
based  on  the  facts  as  stated  in  your  opinion  request,  this  office 
would  conclude  that  there  has  been  no  annexation  of  the  Big  Springs 
District  to  the  Dora  District  and  that  Big  Springs  is  still  a common 
school  district  and  is  not  a part  of  R-3.  However,  even  if  we  were 
to  assume  that  a ajority  of  the  Board  of  Dora  District  did  approve 
the  annexation  of  Big  fpring3  to  lora  it  does  not  necessarily  follow 
that  Big  Springs  became  a part  of  R-3  merely  because  Dora  became  a 
part  of  R-3. 


eotion  165.683,  Rf Do  Jus:.  Supp.  1955,  provides  as  follows: 

,:In  recommending  proposed  reorganization  plans, 
the  county  board  of  education  joay  divide  existing 
unreorganized  districts  if  such  division  is  in 
the  best  Interests  of  the  children,  and  place 
any  portion  in  any  proposed  enlarged  district. 

If  a portion  of  tho  territory  of  any  district 
ha3  been  incorporated  in  a reorganized  district, 
the  regaining  part  ,.ay  elect  to  become  a part 
of  an  adjoining  district.  For  the  purpose  of  such 
election  the  qi&lifled  voters  of  such  part  of  a 
district  shall  call  a special  eeting  and  vote 
on  the  proposition  as  provided  in  section  165.300. 

If  the  remaining  part  of  any  divided  district 
fails  to  become  a part  of  a reorganized  district 
within  sixty  days  and  does  not  meet  the  r squire - 
.e>nt s of  section  165.177  the  part  shall  be  annexed 
by  the  county  board  to  an  adjoining  district.  The 
annexed  territci’y  shall  become  a part  of  the 
receiving  district  upon  receipt  by  the  3ecrotary 
or  clerk  of  such  district  of  notice  01  such 
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annexation  fro.  i the  county  board." 

Thi3  section  provides  that  existing  unreorganized  districts oan 
be  divided  by  the  County  Board  oi'  education  Tor  the  purpose  of  re- 
organization pj.ans;  therefore,  if  the  County  Board  of  Ozark  County 
decided  not  to  include  that  portion  oi  Dora  which  wa3  for.ierly  Big 
Springs  district  in  R-3  then  they  could  split  the  _*>ra  district 
and  include  in  R-3  only  that  portion  thereof  which  they  so  desired 
to  Inc  LUde . 


CONC  i_USI0N 


It  is  the  opinion  of  this  office  that  if  a uijority  o-  the  Board 
of  -duration  of  fora  District  did  not  upprovc  the  annexation  Id  Dora 
of  the  Big  Springs  District  then  Big  springs  is  still  a coupon  school 
district  and  not  a part  of  R-3* 

It  i 3 also  the  opinion  of  this  office  that  assutilng  the  -’i&jority 
of  the  Board  of  Dora  District  did  approve  the  annexation  of  Big 
Springs  to  _ora,  Big  Tprings  is  not  a purt  of  R-3  as  the  County  Board 
of  Dducation  of  Czark  County  can  divide  existing  school  districts  for 
purposes  of  reorganization  J.nd  in  preparing  the  reorganization  plan 
for  R-3  that  Board  did  not  include  therein  that  portion  of  Dora  District 
which  was  formerly  known  as  Big  fprings  District. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
y assistant  Richard  V.  Da hna . 


Yours  very  tr\ily. 


. iw 


John  A.  Dalton 
attorney  General 


Prosecuting  attorneys  in  four^i 
class  counties  do  not  receive  any 
salary  increase  by  virtue  of  any 
legislation  enacted  by  the  69th 
General  Assembly;  that  on  and  after 
Aug.  29,  1957#  county  clerks  in 
fourth  class  counties  are  entitled 
to  increased  compensation  in  the 
sum  of  $500  per  year;  that  on  and  after  Aug.  29,  1957#  the  county  super- 
intendent of  schools  in  fourth  class  counties  is  entitled  to  an  increase 
in  compensation  of  $400  per  year;  that  deputy  county  clerks  in  fourth 
class  counties  are  entitled  to  $500  per  year  additional  compensation  by 
virtue  of  legislation  enacted  by  the  69th  General  Assembly;  that  the  chief 
deputy  circuit  clerk  in  counties  having  a population  of  15 #000  and  less 
than  17# 500,  shall  receive  the  sum  of  $2,280  per  year  compensation;  that 
the  first  deputy  shall  receive  the  sum  of  $2,100  per  year;  and  the  second 
deputy  shall  receive  the  sum  of  $1,920  per  year  compensation. 

Honorable  Garner  L.  Moody 

Prosecuting  Attorney  November  29,  1957 

Wright  County 

Mansfield,  Missouri 

Dear  Mr.  Moody: 

Your  recent  request  for  an  official  opinion  reads: 

"I  have  been  asked  by  the  County  Court 
for  an  opinion  concerning  certain 
salaries  after  August  29,  1957.  It 
seems  that  the  legislature  has  seen  fit 
to  raise  some  salaries,  but  there  is 
some  question  as  to  whether  the  salaries 
were  to  take  effect  during  the  present 
tenure  of  office. 

"I  should  like  an  opinion  from  your 
office  as  to  the  salaries  of  the  follow- 
ing offices  in  fourth  class  counties  with 
a population  between  15,000  and  16,000 
after  August  29,  1957:  Prosecuting  attor- 
ney, County  Clerk,  and  the  County  Super- 
intendent of  Schools. 

'It  seems  that  salaries  for  deputies  in 
the  county  clerk’s  office  and  the  circuit 
clerk's  office  have  been  raised  by  statute, 
and  I should  like  an  opinion  as  to  how 
much  raise  was  given  the  deputy  clerks  for 
those  two  offices  and  when  the  raise  is 
effective . " 

We  note  first  that  the  69th  General  Assembly  enacted  legis- 
lation increasing  the  salaries  of  all  of  the  county  officers  and 
deputies  enumerated  by  you.  The  matter  which  we  have  to  decide  is 
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when  these  officers  and  deputies  will  begin  to  receive  this  addi- 
tional compensation.  We  note  further  that  this  matter  hinges 
upon  Section  13  of  Article  VII  of  the  Constitution  of  Missouri, 
1949,  which  reads  1 

"The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  office;  nor  shall  the 
term  of  any  officer  be  extended.11 

We  also  note  that  all  salaries  quoted  by  us  will  be  for 
fourth  class  counties. 

Since  the  69th  General  Assembly  adjourned  on  May  31,  1957* 
and  since  none  of  the  salary  increase  bills  here  under  considera- 
tion contains  an  emergency  clause,  their  effective  date  is 
Aiigust  29,  1957,  which  is  ninety  days  after  the  adjournment  of 
the  69th  General  Assembly. 

When  the  county  officers  will  begin  to  draw  the  compensation 
provided  by  these  bills  is  another  question.  We  shall  consider 
these  officers  and  deputies  in  the  order  of  their  listing  by  you. 

Prosecuting  Attorney. 

Senate  Bill  No.  198  provides  that  prosecuting  attorneys  in 
counties  of  the  fourth  class  shall  receive  an  additional  $600 
per  year  as  compensation  for  services  performed  in  relation  to 
aid  to  dependent  children,  which  services  are  imposed  upon  them 
by  Section  208.040,  V.A.M.S*  Cum.  Supp.  1935.  On  August  13# 

1957#  this  department  rendered  an  opinion  to  William  G.  Johnson, 
Prosecuting  Attorney  of  Morgan  County,  in  which  we  held  that 
prosecuting  attorneys  in  third  and  fourth  class  counties  are  not 
entitled  to  receive  the  additional  compensation  provided  by 
Senate  Bill  No.  198  during  their  present  terms  of  office.  A 
copy  of  this  opinion  is  enclosed.  As  you  will  note,  our  reasons 
for  this  holding  are  that  the  duties  for  which  this  compensation 
was  provided  had  already  been  Imposed  upon  prosecuting  attorneys 
in  1935#  and  that  the  compensation  was  not  for  additional  duties, 
and  that,  therefore,  for  prosecuting  attorneys  to  receive  this 
compensation  during  their  present  terms  of  office  would  be  vio- 
lative of  Section  13  of  Article  VII  of  the  Constitution  of 
Missouri,  quoted  above. 

County  Clerk. 

By  House  Bill  No.  163,  enacted  by  the  69th  General  Assembly, 
the  compensation  of  county  clerks  in  fourth  class  counties  is 
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Increased  in  the  amount  of  $800  per  year.  However,  according  to 
the  provisions  of  this  bill  (Subsections  1 and  2 of  Section 
49.125),  additional  duties  are  laid  upon  the  county  clerk,  and 
it  is  for  these  additional  duties  that  the  additional  compensation 
is  given.  In  this  situation  we  believe  that  there  can  be  no  doubt 
but  that  Section  13  of  Article  VIX  of  the  Missouri  Constitution 
does  not  apply,  and  that  the  county  clerk  may  receive  the  addi- 
tional compensation  after  the  effective  date  of  the  bill  which 
provides  it,  which  date  will  be  August  29,  1957. 

In  the  case  of  Mooney  v.  County  of  St.  Louis,  286  S.W.  2d 
763,  at  l.c.  766,  the  Missouri  Supreme  Court  stated: 

n(4)  There  can  be  no  doubt  but  that  the 
legislature  may  award  extra  compensation  to 
an  incumbent  for  the  performance  of  certain 
newly  imposed  duties  without  violating  the 
constitutional  inhibition  under  consideration. 

State  ex  rel.  McGrath  v.  Walker,  97  Mo.  162, 

10  S.W.  473  J State  ex  rel.  Harvey  v.  Sheehan, 

269  Mo.  421,  190  S.W.  864}  Denneny  v.  Sllvey, 

302  Mo.  665,  259  S.W.  422;  Little  River 
Drainage  Diet  v.  Lassater,  325  Mo.  493,  29 
S.W.  2d  716.  * * •" 

Such  being  the  situation,  we  believe,  as  we  stated  above, 
that  the  county  clerk  will  begin  to  receive  this  additional  com- 
pensation after  August  29,  1957. 

County  Superintendent  of  Schools. 

House  Bill  No.  31  gives  county  superintendents  in  fourth 
class  counties  (lines  8,  Section  5)  an  Increase  of  $400  per  year. 
This  increase  is  given  as  compensation  for  additional  duties  im- 
posed by  the  bill  in  regaz'd  to  aid  to  handicapped  children. 

Because  additional  duties  are  Imposed  for  which  this  compensation 
is  px'ovlded,  we  believe,  for  the  same  reasons  that  are  given  above 
in  regard  to  county  clerks,  that  county  superintendents  will  be 
entitled  to  this  additional  compensation  on  and  after  August  29, 
1957. 

Deputy  County  Clerk. 

By  House  Bill  No.  165,  enacted  by  the  69th  General  Assembly 
(lines  43  through  45),  the  salary  of  the  deputy  county  clerk  in 
fourth  class  counties  is  increased  $500  per  year.  The  effective 
date  of  this  bill  was  August  29,  1957. 
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Section  51.460,  RSMo  1949,  divides  the  counties  of  the  fourth 
class  into  population  groups  and  provides  that  the  clerk  of  the 
county  court  in  each  such  county  shall  be  entitled  to  employ  dep- 
uties and  assistants  and  for  such  deputies  and  assistants  shall 
be  allowed  the  sums  as  in  said  section  provided.  This  section 
begins : 

"The  clerk  of  the  county  court  in  counties 
of  the  fourth  class  shall  be  entitled  to 
employ  deputies  and  assistants  and,  for 
such  deputies  and  assistants,  shall  receive 
the  following  sms:  * * *." 

It  should  be  noted  here  that  there  is  no  provision  for  a 
fixed  or  definite  terra  in  said  section  for  the  deputies  and 
assistants.  Neither,  however,  is  there  any  provision  in  this 
section  which  specifically  gives  the  county  clerk  the  power  to 
terminate  such  an  appointment  of  a deputy  or  an  assistant. 

In  this  connection  we  note  the  following  (Vol . 67,  C.J.S., 
p.  450,  Sec.  149): 

"Deputies,  whether  common  law  or  statutory, 
are,  where  their  terms  are  not  fixed  by 
statute,  supposed  to  be  appointed  at  the 
pleasure  of  the  appointing  power,  and  their 
deputation  expires  with  the  office  with 
which  it  depends." 

In  the  case  of  Southern  Railway  Co.  v.  Hamilton  County, 

138  S.W.  2d  770,  at  l.c,  772,  the  Court  of  Appeals  of  Tennessee 
for  the  Eastern  Section  held: 

"Where  a deputy's  term  is  not  fixed  by 
statute,  the  duration  of  his  term  is  at 
the  pleasure  of  the  appointing  power. 

46  C.J.  1062." 

It  clearly  appears  from  the  statute  cited  above  that  dep- 
uties and  assistants  appointed  by  the  clerk  of  the  county  court 
in  counties  of  the  fourth  class  do  not  have  a "term  of  office." 

In  this  regard,  we  note  the  general  rule  as  stated  37  L.R.A. 
(N.S.)  389 1 to  wit: 
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"The  general  rule,  however,  seemB  to  be  that 
this  constitutional  prohibition  against 
changing  the  salary  of  a public  officer  during 
his  tern  of  office  applies  only  to  officers 
who  have  a fixed  and  definite  term,  and  does 
not  apply  to  appointive  officers  who  hold 
only  at  the  pleasure  of  the  appointing  power." 

Corpus  Juris  Secundum,  Vol . 67  at  page  355 > states  as  follows: 

"However,  where  the  statute  provides  a fixed 
salary  for  the  officer  and  salary  for  dep- 
uties, all  payable  out  of  the  public  treasury, 
an  Increase  in  the  salary  of  such  deputies, 
or  an  extra  allowance  for  clerk  hire,  or  a 
provision  for  extra  deputies,  is  not  within 
the  Constitutional  prohibition,  since  the 
government  has  undertaken  to  pay  the  officer 
and  the  expenses  of  running  the  office." 

In  view  of  the  above,  it  would  seem  to  be  clear  that  the 
deputy  county  clerk  does  not  have  a "term  of  office"  within  the 
meaning  of  the  constitutional  prohibition  discussed  more  fully 
below  and  that,  therefore,  the  deputy  county  clerk  is  entitled 
to  the  salary  increase  provided  by  House  Bill  No.  165  as  of 
August  29,  1957. 

Deputy  Circuit  Clerk. 

By  Senate  Bill  No.  161,  enacted  by  the  69th  General  Assembly, 
the  following  provision  is  made  (subsection  4,  Section  483.382, 
lines  22  through  27): 

"(4)  In  counties  having  a population  of 
fifteen  thousand  and  less  than  seventeen 
thousand  five  hundred,  the  chief  deputy 
shall  receive  the  sum  of  two  thousand  two 
hundred  eighty  dollars;  the  first  deputy 
shall  reoeive  the  sum  of  two  thousand  one 
hundred  dollars;  the  second  deputy  shall 
receive  the  sum  of  one  thousand  nine 
hundred  twenty  dollars . H 

This  bill  provides  in  part  (lines  13  through  17 ) that  "the 
circuit  clerk  and  recorder  may,  at  any  time,  discharge  any  deputy 
or  assistant  and  may  regulate  the  time  of  his  employment  and  the 
circuit  court,  for  good  cause,  may  at  any  time  modify  or  rescind 
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its  order  permitting  an  appointment  to  be  made."  In  the  case  of 
State  ex  rel.  v.  Gordon,  23d  Mo.  168,  at  l.c.  130,  et  seq.,  the 
Missouri  Supreme  Court  stated t 


"Recognizing  the  precision  of  definition 
judicially  Indulged  In  the  exposition  of 
the  constitutional  provision  now  up,  as 
already  Indicated,  we  now  come  to  a closer 
view  of  the  case  and  to  the  application  of 
the  doctrines  announced  to  the  facts  In 
Judgment.  The  final  question  Is:  Consider- 
ing the  terms  of  the  law  of  1905  under  which 
relator  was  appointed,  does  he  have  a 'term 
of  office'  In  a constitutional  sense.  Clearly 
no.  The  statute  provides  that  the  Adjutant- 
Oeneral  shall  be  appointed  by  the  Governor, 
that  he  shall  be  military  secretary  to  the 
Governor  and  that  he  'shall  hold  office  during 
the  term  of  the  Governor  and  may  be  removed 
by  him  at  his  pleasure.'  If  the  statute  had 
said  he  should  hold  office  'during  the  term 
of  the  Governor'  and  had  broken  off  at  that 
point  we  would  have  a different  case  to  deal 
with.  In  such  case  his  term  would  have  the 
same  boundaries  as  the  Governor's  term.  By 
referring  to  this  certainty,  the  term  of  the 
Adjutant -General  would  be  made  certain  and 
the  maxim,  id  certum  est,  would  control  the 
situation.  But  tae  law  does  not  break  off 
there  and  neither  should  we  in  the  exposition 
of  It.  It  goes  on  to  say  In  the  same  breath 
that  the  Governor  may  remove  him  at  'his 
pleasure.'  The  Governor's  breath,  under  the 
law,  made  him,  and  the  Governor's  breath  is 
left  to  unmake  him.  The  appointing  power 
has  left  to  it  the  disappointing  power  un- 
checked, free  of  limit  in  time,  place  or 
circumstance.  No  man  who  holds  office  at 
the  pleasure  of  another  can  be  said  to  have 
a certain  fixed  term  of  office.  The  two 
ideas  are  radically  antagonistic  and  in  right 
reason  they  cannot  both  apply  at  the  same  time 
to  the  same  thing.  The  Governor's  'pleasure' 
has  no  fixed  bounds  discernible  to  the  Judicial 
eye . " 


Prom  the  above,  it  will  be  seen  that  these  deputies  have  no 
"term  of  office."  Therefore,  to  allow  them  a salary  Increase 
during  their  tenure  of  office  would  not  violate  Section  13  of 
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Article  VII  of  the  Constitution  of  Missouri,  quoted  in  the  fore- 
part of  this  opinion.  We  believe,  therefore,  that  the  additional 
compensation  provided  by  Senate  Bill  No.  l6l  should  be  paid  to 
the  deputy  circuit  clerk  and  recorder  on  and  after  August  29, 
1957. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  prosecuting 
attorneys  in  fourth  class  counties  do  not  receive  any  salary 
increase  by  virtue  of  any  legislation  enacted  by  the  69th  General 
Assembly;  that  on  and  after  August  29,  1957,  county  clerks  in 
fourth  class  counties  are  entitled  to  Increased  compensation  in 
the  sum  of  $500  per  year;  that  on  and  after  August  29,  1957,  the 
county  superintendent  of  schools  in  fourth  class  counties  is 
entitled  to  an  increase  in  compensation  of  $400  per  year;  that 
deputy  county  clerks  in  fourth  class  counties  are  entitled  to 
$500  per  year  additional  compensation  by  virtue  of  legislation 
enacted  by  the  69th  General  Assembly;  that  the  chief  deputy 
circuit  clerk  in  counties  haring  a population  of  15*000  and  less 
than  17*500,  shall  receive  the  sum  of  $2,280  per  year  compensa- 
tion; that  the  first  deputy  shall  receive  the  sum  of  A2,100  per 
year;  and  the  second  deputy  shall  receive  the  sum  of  $1,920  per 
year  compensation. 

The  foragolng  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson. 


Yours  very  truly. 


HPVibl ;ml 


JOHN  M.  DALTON 
Attorney  General 


Etc 


Upon  death  of  an  elected  county  judge  before 
assuming  office  incumbent  doe3  not  hold  over.  An 
appointed  judge  holds  office  until  the  first  Monday 
next  following  the  first  ensuing  general  election. 


February  1,  1957 


Honorable  J.  P.  .[organ 
Prosecuting  . tborney 
livings ton  County 
Ohlilicothe,  :issouri 

near  fir.  Morgan: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  office  which  reads: 

,!an  opinion  based  on  the  following  facts 
and  question  is  requested  by  your  office. 

Otis  Hurst,  a De  :ocrat,  is  the  present 
incumbent  Associate  Judge  of  the  County 
Court  from  the  Western  Jistrict  of 
Livingston  County,  .it  the  last  General 
election  one  Ross  ^ooper,  a Republican, 
was  elected  to  take  office  on  January  1, 

1957.  Mr.  Cooper  died  last  week. 

" ill  the  incumbent  hold  over  until  the  ne;:t 
General  .lection  or  vi  lI  it  be  necessary  to 
have  a -pedal  Election? 

It  would  be  appreciated  if  the  answer  could 
De  expedited  due  to  the  short  period  of  bine." 

xv  is  i irst  ntaca  ary  to  determine  just  what  statutes  are 
relevant  ^o  the  situation  involved.  It  i3,  therefore,  thou  ht 
necessary  to  hero  quote  from  Section  49.050,  RSMo  1949,  which 
Is  a3  follows: 

ihe  clerks  oi  the  county  courts  shall  certify 
i.c  die  governor  the  names  of  the  persons 
elected  as  county  judges , and  the  :overnor  shall 
thereupon  commission  all  such  persons  as  judges 
of  the  county  courts  for  their  respective  terms 
for  which  they  -ay  have  beien  elected." 
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The  next  section,  which  it  is  felt  could  be  involved  in 
this  question,  is  49.060,  RSKo  1949,  said  section  reads: 

"When  a vacancy  shall  occur  in  the  office  of  judge 
of  the  county  court,  9uch  vacancy  shall  at  once 
be  certified  by  the  clerk  of  said  court  to  the 
governor  who  shall  fill  such  vacancy  us  provided 
by  law." 

Article  VII,  Section  7 of  the  1945  Constitution  provides  in 
regard  to  selection  of  officers  that:  "incept  as  provided  in  this 
Constitution,  the  appointment  of  all  officers  shall  be  wade  as 
prescribed  by  law." 

Then  Article  VII,  Section  12  of  the  1945  Constitution  provides: 

".fxcept  as  provided  in  this  Constitution,  and 
subject  to  the  right  of  resignation,  all  officers 
shall  hold  office  for  the  term.  thereof,  and  until 
their  successors  are  duly  elected  or  appointed 
and  qualified." 

In  regard  to  the  tenure  of  office  it  is  necessary  to  quote 
from  Section  105.010,  RSMo  1949,  which  reads: 

"All  officers  elected  or  appointed  by  the 
authority  of  the  laws  of  this  state  shall 
hold  their  offices  until  their  successors 
are  elected  or  appointed,  commissioned  and 
qualified. " 

Further,  in  Chapter  105  at  Section  105.030,  it  is  provided 

that: 


"Whenever  any  vacancy,  caused  in  any  manner 
or  by  any  means  whatsoever,  shall  occur  or 
exist  in  any  state  or  county  office  originally 
I'TTTe’d  by  election  by  the  people,  other  than 
the  office  of  lieutenant  governor,  state 
senator,  representative,  sheriff  or  coroner, 
such  vacancy  shall  be  filled  by  appointment 
by  the  governor;  and  the  person  so  appointed 
3ha 11,  after  having  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  under  such 
appointment,  continue  in  such  office  until 
the  first  Monday  in  January  next  following  the 
first  ensuing  general  election--at  whichsaid 
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general  election  a person  shall  be  elected 
to  fill  the  unexpired  portion  of  such  term, 
or  for  the  ensuing  regular  terra,  as  the 
case  may  be,  and  shall  enter  upon  the  dis- 
charge of  the  duties  of  such  office  the  first 
Monday  in  January  next  following  said  election; 
provided,  however,  that  when  the  term  to  be 
filled  begins  or  shall  begin  on  any  day  other 
than  the  first  Monday  in  January,  the  appointee 
of  the  governor  shall  be  entitled  to  hold  such 
office  until  such  other  date."  (Underscoring  ours.) 

The  above  quotations  are  submitted  for  tho  particular  purpose 
of  determining  whether  or  not  there  is  any  specific  difference  be- 
tween the  question  here  involved  and  the  question  involved  in  the 
case  of  State  v.  Houser,  284  S.W.  2d.  473,  in  which  the  circuit 
clerk-elect  died  following  the  election  and  prior  to  entering  upon 
the  duties  of  his  office  or  qualifying.  The  point  in  that  case 
which  is  of  interest  here  is  best  illustrated  by  quoting  at  l.c. 

4? 7»  where  the  court  quotes  from  the  case  of  Campbell  v.  Dotson, 
111  Ky.  1 25 » 63  S.W.  480*  48l,  which  reads,  in  part: 

"#  # # it-  # # * # # # 

"The  term  of  county  offices  is  fixed  at 
four  years.  Elections  are  required  to 
be  held  every  four  years  to  fill  these 
offices.  The  persons  elected  enter  upon 
the  duties  of  their  offices  on  the  first 
Monday  in  January  after  their  election. 

The  term  of  the  offioer  expires  when  the 
term  of  his  successor  begins.  He  holds 
until  the  election  and  qualification  of 
his  successor,  so  that  there  may  always 
be  an  incumbent  in  the  office  to  attend 
to  the  public  business.##  # # # The  aim 
was  simply  to  prevent  an  hiatus  in  the 
office  in  case  the  new  officer  for  any 
reason  failed  to  qualify.  The  constitu- 
tion fixes  a definite  term  for  each  of 
these  offices,  and  fixes  a definite  time 
when  the  regular  election  to  fill  them 
shall  be  held.  It  also  provides  for 
filling  vacancies,  and  requires  that  these 
shall  be  filled  by  election,  except  when 
the  unexpired  portion  of  the  term  is  so 
short  as  to  make  this  impracticable.  The 
construction  urged  by  appellant  is  wholly 
out  of  keeping  with  the  spirit  and  purpose 
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of  the  constitutional  provision.  It  is  true, 
appellant  holds  until  the  election  and  qualifi- 
cation of  his  successor.  His  successor  was 
elected  at  the  November  election,  1897.  The 
person  elected  having  died  before  the  time  for 
him  to  take  possession  of  the  office,  the  term 
for  which  he  was  elected  became  vacant,  just 
us  much  as  if  he  had  died  after  qualifying,  but 
before  the  time  for  entering  upon  the  duties  of 
his  office;  and  when  Dotson  was  appointed  to 
fill  this  vacancy,  gave  bond,  and  took  the  oath, 
appellant* s successor  had  been  elected  and 
qualified,  and  therefore  his  right  to  the  office 
ceased. »" 

Wo  believe  that  the  3ane  rule  applies  to  your  question  as  in 
thi3  above  case  and  that  the  incumbent  does  not  hold  over.  It  is 
believed  that  a successor  to  Mr.  Hurst,  since  Mr.  Hurst  has  served 
his  entire  term,  will  have  to  be  appointed  and  will  hold  until  the 
first  Monday  in  January  next  following  the  first  ensuing  general 
election. 


CONCLUSION 


It  ia,  therefore,  the  opinion  of  this  office  that  where  a 
county  judge-elect  dies  between  the  time  of  his  election  and 
qualification  for  assuming  office,  the  Incumbent  judge  does  not 
hold  over  but  his  successor  must  be  appointed  by  the  Governor 
to  serve  until  the  first  Monday  in  January  next  following  the 
first  ensuing  general  election. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  James  W.  Paris. 


JWPsmw 


Yours  very  truly. 


John  M.  Dalton 
Attorney  Genex’al 


STATE  TREASURER:  Duty  of  State  Treasurer  with  respect  to 

STATE  MONEYS:  investment  of  state  moneys  not  needed 

DEPOSITARY:  for  current  operating  expenses. 


May  2,  1957 


Honorable  M.  S.  Morris 
State  Treasurer  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  which  reads: 

The  amendment  to  the  Constitution  of  the 
State  of  Missouri,  adopted  in  November, 

1956,  which  repeals  and  re-enacts  Sec- 
tion 15  of  Article  4,  relates  to  the 
State  Treasurer  and  the  investment  of 
state  funds.  The  provision  for  moneys 
subject  to  check  is  self-explanatory. 

’State  moneys  not  needed  for  current 
operating  expenses  are  to  be  placed  on  time 
deposit  in  Missouri  banks  or  Invested  in 
United  States  Government  obligations. 

"(l)  Is  it  the  legal  obligation  of  the 
State  Treasurer  to  obtain  the  highest 
interest  rate  available  or  is  it  correct 
to  follow  the  present  procedure  of  keeping 
a portion  on  time  deposit  in  Missouri  banks, 
subject  to  30  days'  notice?  This  type  of 
money  earns  Interest  at  the  rate  of  1 % per 
annum.  The  same  money  in  United  States 
securities  at  this  time  would  yield  3 plus 
per  cent. 
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” (2)  Copy  of  Senate  Bill  #29,  which  has 
passed  the  House  and  Senate  and  Is  now 
awaiting  the  signature  of  the  Governor, 

Is  enclosed.  Should  the  Governor  sign 
this  bill,  would  It  alter  your  opinion 
in  any  way  with  respect  to  question  'l*?” 

Since  Senate  Bill  No.  29  has  been  signed  by  the  Governor, 
there  now  Is  presented  the  single  question  as  to  what  is  your 
duty  under  the  Constitution  and  that  bill. 

The  pertinent  provisions  of  Article  IV,  Constitution  of 
Missouri,  as  amended  in  1956,  read: 

' * * *The  state  treasurer  shall  determine 
by  the  exercise  of  his  best  judgment  the 
amount  of  state  moneys  that  are  not  needed 
for  current  operating  expenses  of  the  state 
government  and  shall  place  all  such  moneys 
not  needed  for  payment  of  the  current  operating 
expenses  of  the  state  government  on  time  de- 
posit, bearing  interest  in  banking  institu- 
tions in  this  state  selected  by  the  state 
treasurer  and  approved  by  the  governor  and 
state  auditor  or  in  short  term  United  States 
government  obligations  maturing  and  becoming 
payable  one  year  or  less  from  the  date  of 
issue  or  in  other  United  States  obligations 
maturing  acid  becoming  payable  not  more  than 
one  year  from  the  date  of  purchase.  The  in- 
vestment and  deposit  of  such  funds  shall  be 
subject  to  such  restrictions  and  requirements 
as  may  be  prescribed  by  law.  * * 

Paragraph  2,  Section  30.2C0,  Senate  Bill  No.  29,  reads: 

"The  State  Treasurer  shall  place  the  State 
moneys  which  he  has  determined  are  not 
needed  for  currant  operations  of  the  State 
government  on  time  deposit  drawing  interest 
in  banking  institutions  in  this  State  se- 
lected by  him  and  approved  by  the  Governor 
and  the  State  Auditor,  or  place  them  in  short 
tern  United  States  government  obligations  ma- 
turing and  beoomlng  payable  one  year  or  less 
from  the  date  of  issue  or  in  other  United  States 
obligations  maturing  and  becoming  payable  not 
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more  than  one  year  from  the  date  of  pur- 
chase, as  he  in  the  exercise  of  his  best 
judgment  determines  to  be  in  the  best 
overall  interest  of  the  people  of  the 
State  of  Missouri,  giving  due  considera- 
tion to  (a)  the  preservation  of  such  State 
moneys,  (b)  the  comparative  yield  to  be 
derived  therefrom,  (c)  the  effect  upon  the 
economy  and  welfare  of  the  people  of  Mis- 
souri of  the  removal  or  withholding  from 
banking  institutions  in  the  State  of  all 
or  some  such  State  moneys  and  investing 
same  in  obligations  of  the  United  States 
government,  and  (d)  all  other  factors 
which  to  him  as  a prudent  State  Treasurer 
seem  to  be  relevant  to  the  general  public 
welfare  in  the  light  of  the  circumstances 
at  the  time  prevailing . " 

The  second  sentence  of  Paragraph  2,  Section  30.290, 

Senate  Bill  No.  29,  reads: 

" • * * Good  faith  compliance  by  the  State 
Treasurer  with  paragraph  2 of  Section 
30.260  shall  be  a full  justification  for 
the  action  of  the  State  Treasurer  in  the 
investment  of  State  moneys  although  different 
action  by  the  State  Treasurer  would  have 
yielded  a greater  return  on  the  State  moneys." 

The  Constitution  provides  merely  that  the  moneys  deter- 
mined by  the  State  Treasurer  not  be  needed  for  current  operating 
expenses  shall  be  either  deposited  in  banks  on  an  Interest  bear- 
ing time  deposit  basis  or  invested  in  stated  kinds  of  Government 
obligations.  It  doeB  not  purport  to  prescribe  any  requirements 
or  standards  to  guide  the  State  Treasurer  in  determining  which 
disposition  he  shall  make  of  such  moneys.  Instead,  by  providing 
that  the  investment  and  deposit  of  the  moneys  which  are  not 
needed  for  current  operating  expenses  shall  be  subject  to  such 
restrictions  and  requirements  as  may  be  prescribed  by  law, 
the  Constitution  expressly  leaves  this  for  later  determina- 
tion by  the  General  Assembly  and  authorizes  that  body  to  take 
such  action  as  it  may  deem  necessary  or  appropriate  in  the 
light  of  conditions  as  they  exist  from  time  to  time.  Pursuant 
to  such  authority,  the  above  quoted  provisions  of  Senate  Bill 
No.  29  have  been  enacted;  and,  whatever  may  have  been  the  State 
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Treasurer's  duty  under  the  Constitution  alone  and  without  any 
express  guide  for  his  action.  It  Is  now  clear  that  his  duty 
must  be  ascertained  from  such  statutory  provisions. 

Senate  Bill  No.  29  requires.  In  Section  30.260  (2)  that. 

In  determining  what  disposition  to  make  of  the  moneys  In  ques- 
tion, the  State  Treasurer  shall  consider  various  matters  In 
addition  to  comparative  yield.  The  matters  specifically  men- 
tioned are  'the  preservation  of  such  State  moneys"  and  the 
effect  upon  the  economy  and  welfare  of  the  people  of  Missouri 
of  the  removal  or  withholding  from  banking  Institutions  In 
the  State  of  all  or  some  such  State  moneys  and  Investing  same 
In  obligations  of  the  United  States  government. ' Also,  there 
Is  the  " catch-all"  provision  requiring  the  State  Treasurer  to 
consider  "all  other  factors  which  to  him  as  a prudent  State 
Treasurer  Beem  to  be  relevant  to  the  general  public  welfare 
In  the  light  of  the  olrcumstances  at  the  time  prevailing. N 

It  is  not  necessary  for  the  purposes  of  this  opinion  to 
attempt  to  discuss  In  detail  the  matters  which  the  State  Treas- 
urer Is  specifically  required  to  consider  or  to  speculate  with 
respect  to  those  which  might  be  deemed  to  be  relevant  under  the 
"catch-all"  provision.  It  will  suffice  to  say  that  the  con- 
clusions which  may  reasonably  be  reached  on  the  basis  of  the 
matters  other  than  comparative  yield  may.  In  some  olrcumstances, 
at  least,  be  Inconsistent  with  obtaining  the  highest  rate  of 
Interest  on  the  moneys. 

This  was  recognized  by  the  Oeneral  Assembly  when  It  provided 
that  anything  other  than  comparative  yield  should  be  considered; 
and,  by  requiring  consideration  of  such  other  matters,  the 
Oeneral  Assembly  clearly  provided  that  It  should  not,  as  a 
matter  of  law,  be  the  duty  of  the  State  Treasurer  always  to  ob- 
tain greatest  possible  return  on  the  moneys.  In  the  exculpatory 
provision  contained  in  Section  30.290  (2)  of  Senate  Bill  No.  29 
the  Oeneral  Assembly  further  emphasized  this  fact  by  providing 
that  good  faith  compliance  with  the  pertinent  provisions  of  Sec- 
tion 30.260  shall  be  full  Justification  for  action  of  the  State 
Treasurer  "although  different  action  by  the  State  Treasurer 
would  have  yielded  a greater  return  on  the  State  moneys."  The 
rate  of  Interest,  or  yield  Is  Just  one  of  the  matters  to  be  con- 
sidered by  the  State  Treasurer,  and  nothing  more. 

Under  Senate  Bill  No.  29,  It  Is  the  State  Treasurer's  duty 
to  take  such  action  "as  he  In  the  exercise  of  his  best  Judgment 
determines  to  be  In  the  best  overall  interest  of  the  people  of 
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the  State  of  Missouri,"  after  consideration  of  the  matters  men- 
tioned above.  Broader  discretion  could  hardly  have  been  vested 
in  the  State  Treasurer.  Aside  from  cooperative  yield,  the 
matters  which  are  to  be  considered  are  of  a kind  concerning 
which  Intelligent,  Informed  persons,  with  a given  3tate  of  facts, 
may  honestly  reach  different  conclusions.  Also,  as  already 
Indicated,  a conclusion  based  on  one  of  such  matters  alone  may 
conflict  wl th  those  based  on  the  others;  and  nowhere  is  there 
any  guide  as  to  the  relative  weight  to  be  given  to  the  various 
matters.  Where  such  a conflict  exists,  it  might  be  determined 
that  the  money  should  be  partly  deposited  In  banks  and  partly 
Invested  in  Government  obligations;  but  this  would  not  necessarily 
be  true  and  a weighing  of  the  various  considerations  might  lead 
to  a determination  that  the  moneys  should  be  placed  all  in  time 
deposits  or  all  in  Government  obligations.  Moreover,  there  is 
an  ever-changing  factual  situation,  so  that  determinations  which 
are  made  must  be  under  constant  review.  Whatever  arguments  may 
be  made  pro  and  oon  with  respect  to  various  courses  of  action, 
someone  must  have  the  responsibility  for  making  final  decisions 
as  to  what  is  in  the  best  interests  of  the  people  of  the  State 
under  the  facts  as  they  exist  from  time  to  time;  and  the  statute 
places  that  responsibility  on  the  State  Treasurer.  When  he  in 
good  faith  exercises  his  best  Judgment,  and  acts  according,  he 
has  fully  performed  his  duty. 

As  noted  above.  Section  30.290  (2)  of  Senate  Bill  No.  29 
expressly  provides  that  good  faith  compliance  with  Section 
30.260  (2)  shall  be  full  justification  for  the  State  Treasurer’ s 
action  even  though  a greater  return  might  have  been  obtained 
by  different  action.  Thus,  it  protects  the  Treasurer  against 
liability  based  merely  upon  contentions  that  some  other  course 
of  action  would  have  been  wiser  and  more  beneficial  to  the  State. 
In  making  good  faith  determinative,  the  statute  is  in  accord 
with  generally  accepted  principles  which  would  have  been  applica- 
ble even  in  the  absence  of  such  express  provision. 

Where  such  discretion  is  vested  in  an  official  In  the  exe- 
cutive branch  of  the  government,  the  courts  will  not  instruct 
the  official  as  to  how  he  shall  exercise  such  discretion  and, 
in  the  absence  of  evidence  of  bad  faith,  fraud,  or  flagrant  abuse 
tantamount  to  failure  to  exercise  discretion,  the  courts  will 
not  interfere  with  tne  official's  actions  or  impose  any  lia- 
bility upon  him  for  his  actions.  As  is  frequently  stated,  a 
court  will  not  substitute  its  Judgment  for  that  of  an  official 
vested  with  discretion  merely  because  it  would  have  reached  a 
different  conclusion. 

In  the  case  of  State  ex  rel.  Shartel  v,  Wecthues,  93  SW2d 
612,  the  Missouri  Supreme  Court  had  occasion  to  consider  the 
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question  as  to  what  authority  the  courts  have  with  respect  to 
the  performance  of  a discretionary  duty  by  a State  official. 
There  the  Secretary  of  State  had  the  duty  to  arrange  for  the 
publication  of  certain  notices  and,  in  doing  so,  to  "accept 
the  most  advantageous  terms  that  can  be  obtained."  A suit 
was  brought  to  require  the  Secretary  of  State  to  take  com- 
petitive bids  for  the  publication  of  the  notices.  The  lower 
court  held  that  in  view  of  the  discretion  vested  in  him,  the 
Secretary  of  State  was  not  required  to  obtain  bids,  but  the 
court  in  its  decree  went  on  to  tell  the  Secretary  of  State 
in  considerable  detail  how  he  should  exercise  his  discretion. 
In  its  review  of  the  case,  the  Supreme  Court  held  that  the 
lower  court  had  no  such  authority  and,  in  its  opinion,  stated: 

"VII.  The  requirement  of  section  10402, 

R.S.  1919,  that  the  officer  ‘shall  accept 
the  most  advantageous  terms  that  can  be 
obtained, ’ imposes  upon  such  officer  the 
right  and  duty  to  exercise  an  official 
discretion.  Respondent  held  that  the 
secretary  of  state  was  under  no  duty  to 
submit  the  publication  of  the  proposed 
constitutional  amendments  to  competitive 
bidding  or  even  to  accept  the  lowest  bid, 
if  any  such  bids  were  received.  The  statute 
does  not  define  the  words  'most  advantageous 
terms . ' It  left  it  to  the  secretary  of  state 
to  determine  for  himself  what  terms  are  most 
advantageous  and  to  accept  the  terms  he  deems 
to  be  most  advantageous.  The  statute  has  not 
provided  that  the  advantageousness  of  the 
terms  offered  to  the  officer  shall  be  deter- 
mined by  the  number  of  readers  of  the  given 
newspaper,  nor  by  its  circulation  in  a parti- 
cular county,  nor  by  the  price  to  be  oharged 
for  the  publication,  nor  by  the  relation  of 
that  price  to  the  maximum  price  authorized 
by  new  Section  10401 j nor  does  section  10402, 

R.S.  1919*  provide  at  what  time  the  secretary 
of  state  shall  determine  the  advantageousness 
of  the  terms  offered  to  him,  nor  even  that 
the  secretary  of  state  shall  peddle  the  pub- 
lication from  one  newspaper  office  in  the 
county  to  another  in  order*  to  ascertain  all 
or  any  of  these  facts.  In  short,  the  General 
Assembly  has  not  defined  the  words  'most  ad- 
vantageous terms. ' 
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'Respondent  held  that  the  secretary  of 
state  had  a discretion,  which  it  was  his 
right  and  duty  to  exercise.  Respondent 
then  proceeded  to  advise  the  secretary  of 
state  how  he  should  exercise  such  discre- 
tion, to  wit: 

"'That  he  must  exercise  that  discretion 
and  select  those  papers  that  give  the 
widest  publicity  at  rates  which  are  reason- 
able and  in  exercising  this  discretion  he 
must  protect  the  Interests  of  the  State  fi- 
nancially, as  well  as  otherwise.' 

"It  may  be  that  the  secretary  of  state 
should  take  all  the  things  specified  by 
respondent  into  consideration  in  exercising 
his  official  discretion,  but  the  declaration 
of  his  duty  in  that  respect  must  come  from 
the  legislative  and  not  the  judicial  depart- 
ment of  our  3tate  government." 

• • • 

"It  cannot  be  said  on  this  record  that  the 
acts  and  conduot  of  the  secretary  of  state 
in  proposing  (as  it  is  stipulated)  'to  desig- 
nate a newspaper  in  each  county  of  the  state 
and  in  the  city  of  St.  Louis  in  which  the  pro- 
posed amendments  to  the  Constitution  should 
be  published  * * * without  taking  or  receiving 
competitive  bids  for  such  publications  or  taking 
or  receiving  statements  from  the  publishers  of 
such  newspapers  as  to  the  price  to  be  charged 
and  paid  therefor'  amount  to  such  fraudulent 
conduot  and  abuse  of  official  discx'etion  as  to 
give  to  the  courts  the  right  to  control  the 
discretion  of  the  secretary  of  state.  The 
only  facts  before  us  are  the  stipulated  facts 
just  referred  to.  The  secretary  of  state  may 
have  determined  from  sources  other  than  state- 
ments of  the  publishers  of  newspapers  facts 
which  influenced  his  official  discretion  in 
accepting  as  most  advantageous  the  terms  of 
such  newspapers  for  publishing  the  proposed 
constitutional  amendments. 
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'Respondent  did  not  find  that  the  secretary 
of  state  was  about  to  exercise  his  discretion 
fraudulently,  so  that  no  discretion  would. 

In  fact,  be  exercised  by  him,  but  quite  ob- 
viously undertook  to  substitute  his  judgment 
for  that  of  the  secretary  of  state  as  to 
what  consideration  should  control  that  offi- 
cer In  the  exercise  of  his  official  discretion. 

This  the  trial  court  had  no  power  to  do.  The 
secretary  of  state  is  an  officer  of  a depart- 
ment of  the  state  government,  separate  and 
distinct  from  the  judicial  department.  In 
the  absence  of  fraud,  the  exercise  of  his 
official  discretion  cannot  be  controlled  by 
the  Judicial  department.  The  legislative 
department  may  lay  down  rules  for  the  guidance 
of  the  secretary  of  state  in  the  performance 
of  this  duty,  if  so  advised.  Certain  it  is 
that  the  circuit  court  of  Cole  county  had  no 
power  to  interfere  in  the  exercise  of  the 
discretion  intrusted  to  the  secretary  of 
state  upon  the  facts  contained  in  the  record 
before  us,  which  record  is  stipulated  here 
as  the  record  before  respondent  when  he 
entered  the  judgments  complained  of." 

In  the  statute  now  under  consideration,  the  General  Assembly 
has  directed  that  the  State  Treasurer  take  certain  matters  into 
consideration  but  it  has  left  with  him  an  extremely  wide  range 
for  exercise  of  discretion  in  determining  what  is  in  the  "best 
overall  interest  of  the  people  of  the  State;'  and  it  seems  that 
clear  that,  even  without  the  exculpatory  provision  found  in 
Section  30.290  (2),  the  courts,  following  the  opinion  in  case 
cited  above,  would  not  interfere  with  or  review  the  action  of 
the  State  Treasurer  In  the  absence  of  evidence  of  bad  faith. 


CONCLUSION 


With  respect  to  State  moneys  not  needed  for  current  operating 
expenses,  there  is  vested  In  the  State  Treasurer  broad  discretion 
to  determine,  after  consideration  of  various  matters  enumerated 
in  the  statute,  whether  it  is  in  the  best  overall  interest  of 
the  people  of  the  State  of  Missouri  to  place  them  in  interest- 
bearing  time  deposits  in  banks  or  invest  them  in  specified  types 
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of  United  States  obligations.  Comparative  yield  Is  only  one 
of  the  matters  which  the  Treasurer  is  req\ilred  to  oonsider, 
and  it  is  not  his  duty,  as  a matter  of  law,  to  obtain  the 
highest  rate  of  interest  that  is  obtainable.  The  courts  will 
not  interfere  with  or  review  the  action  of  the  State  Treasurer, 
in  the  absence  of  evidence  of  his  failure  to  exercise  his  dis- 
cretion In  good  faith. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  assistant,  John  C.  Baumann. 


Yours  very  truly. 


JCS:vlw 


John  M.  Dalton 
Attorney  General 


It  is  the  duty  of  the  state  treasurer  to 
transfer  to  the  distributive  public  school 
fund  that  portion  of  the  blind  pension 
fund  which  remained  on  hand  and"  unappro- 
priated in  his  custody  at  the  end  of  the 
biennium. 

May  21,  1957 


State  Treasurer 
Jefferson  City,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

’’Article  3 , Section  36(b)  of  the  Missouri 
Constitution  provides  that  the  balance  re- 
maining in  the  'Blind  Pension  Fund'  shall 
be  transferred  to  the  'Distributive  School 
Fund, ' 

"Section  209.130,  R.S.Mo  19^9,  provides 
that  the  balance  in  the  fund  be  used  to 
pay  any  pension  deficiency  which  may  exist. 

I presume  this  may  account  for  the  fact  that 
the  balance  has  never  been  transferred  and 
ther*e  is,  at  this  time,  a substantial  balance 
in  the  fund,  which  has  been  called  to  our  at- 
tention. 

"Will  you  please  advise  if  it  is  my  duty,  as 
State  Treasurer,  to  transfer  any  or  all  of  this 
fund,  which  remained  on  hand  at  the  end  of  the 
biennium  and,  if  so,  to  what  fund. ' 

Article  III,  Section  36(b)  of  the  Missouri  Constitution  to 
which  you  refer,  reads: 

"The  general  assembly  shall  provide  an  an- 
nual tax  of  not  less  than  one-half  of  one 
cent  nor  more  than  three  cents  on  the  one 
hundred  dollars  valuation  of  all  taxable 
property  to  be  levied  and  collected  as  other 
taxes,  for  the  purpose  of  providing  a fund 
to  be  appropriated  and  used  for  the  pension- 
ing of  the  deserving  blind  as  provided  by  law. 

Any  balance  remaining  in  the  fund  after  the 
payment  of  the  pensions  may  be  appropriated 
for  the  adequate  support  of  the  commission  for 
the  blind,  and  any  remaining  balance  shall  be 
transferred  to  the  distributive  public  school 
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Section  209.130,  RSMo  1949,  to  which  you  also  refer,  reads: 

"There  Is  hereby  levied  an  annual  tax  of  three 
cents  on  each  one  hundred  dollars  valuation 
of  taxable  property  in  the  state  of  Missouri 
to  provide  a fund  out  of  which  shall  be  paid 
the  pensions  for  the  deserving  blind  as  here- 
in provided.  The  tax  shall  be  collected  at 
the  same  time  and  in  the  same  manner  and  by 
the  same  means  a3  other  state  taxes  are  now 
collected.  The  tax,  when  so  collected,  shall 
be  paid  into  the  state  treasury  to  the  credit 
of  the  blind  pension  fund,  out  of  which  fund 
shall  be  paid  the  pension  as  herein  provided  or 
as  may  be  hereafter  from  time  to  time  provided 
by  the  general  assembly.  If  at  the  end  of  any 
one  year  there  shall  be  a balance  in  the  pension 
fund  in  the  treasury  after  the  pensions  for  such 
year  have  been  paid,  the  same  shall  be  available 
so  far  as  may  be  needed  therefor  for  the  payment 
of  pensions  for  the  succeeding  year,  and  pensions 
may  be  paid  from  such  balance  on  the  warrant  of 
the  state  comptroller  as  in  other  cases," 

It  will  be  noted  that  the  above  section  of  the  Constitution 
(§  38(b)  of  Art.  Ill)  holds  that  any  residue  of  money  remaining 
in  the  blind  pension  fund  after  pensions  have  been  paid  and  the 
commission  for  the  blind  has  been  adequately  supported,  shall 
be  "transferred  to  the  distributive  public  school  fund."  It 
should  also  be  noted  that  there  is  no  statement  as  to  who  will 
make  this  transfer  or  when  it  will  be  made.  The  support  for  the 
blind  pension  fund  obviously  is  by  appropriation  by  the  state 
legislature. 

It  is  the  transfer  to  *he  distributive  public  school  fund 
with  which  we  are  here  concerned,  whether  by  the  legislature 
or  by  the  state  treasurer. 

Section  38(b)  of  Article  III  of  the  Missouri  Constitution, 
supra,  uses,  as  we  noted,  the  word  "transfer. ' This  section  uses 
the  word  "appropriate"  and  "appropriated"  for  acts  which  clearly 
are  to  be  done  by  the  legislature. 

To  find  definitions  of  " appropriate"  appears  not  to  be  easy. 
We  note  the  case  of  State  v.  Parsons,  69  Pac.  2d  78 8,  which  at 
page  791  reads: 

"*  * * In  Epperson  v.  Howell,  28  Idaho,  338, 
at  page  343*  154  P.  621,  623,  this  court  de- 
fined 'appropriation,1  as  meant  by  section 
13,  article  J,  supra,  and  said:  'An  appro- 
priation, within  the  meaning  of  the  section 
of  our  Constitution  last  above  quoted,  is 
authority  from  the  Legislature,  expressly 
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fiven  in  legal  form  to  the  proper  officers, 
o pay  from  the  public  moneys  a specified  sum 
and  no  more,  for  a specified  purpose  and  no 
other.  It  follows  that  no  money  may  lawfully 
be  paid  from  the  treasury  except  pursuant  to  and 
in  accordance  with  an  act  of  the  Legislature,  ex- 
pressly appropriating  it  to  the  specific  purpose 
for  which  it  is  paid.*  * *" 

We  also  note  the  following  portion  of  Section  33.080,  RSMo 
1949,  which  reads: 

"All  fees,  funds  and  moneys  from  whatsoever 
source  received  by  any  department,  board,  bu- 
reau, commission,  institution,  official  or 
agency  of  the  state  government  by  virtue  of  any 
law  or  rule  or  regulation  made  in  accordance 
with  any  law,  shall,  by  the  official  authorized 
to  receive  same,  and  at  stated  Intervals  be  plac- 
ed in  the  state  treasury  to  the  credit  of  the  par- 
ticular purpose  or  fund  for  which  collected,  and 
Siiall  be  subject  to  appropriation  by  the  general 
assembly  for  the  particular  purpose  or  fund  for 
which  collected  during  the  biennium  in  which  col- 
lected and  appropriated.  The  unexpended  balance 
reraaining  in  all  such  funds  (except  such  unexpend- 
ed balance  as  may  remain  in  any  fund  authorized, 
collected  and  expended  by  virtue  of  the  provisions 
of  the  constitution  of  this  state),  shall  at  the 
end  of  the  biennium  and  after  all  warrants  on 
same  have  been  discharged  and  the  appropriation 
thereof  has  lapsed,  be  transferred  and  placed  to 
the  credit  of  the  ordinary  revenue  fund  of  the 
'state  by  the  'state  treasurer. * * *" 

Prom  the  underscored  portion  of  Section  33»OihO,  supra,  we 
see  that  the  word  "transferred"  does  refer  to  an  act  by  the  state 
treasurer  in  the  instance  which  Is  the  subject  of  the  above  sec- 
tion. 

Prom  the  above,  we  believe  we  are  justified  in  concluding 
that  the  word  "transfer'  does  not  necessarily  refer  to  an  act 
of  the  legislature  but  indeed  that  it  more  probably  does  not  so 
refer. 

We  also  note  that  Section  15  of  Article  IV  of  the  Constitu- 
tion of  Missouri  makes  the  state  treasurer  custodian  of  all  state 
funds  which,  as  you  state  in  your  letter,  you  are  In  the  matter 
of  the  funds  here  under  consideration.  It  would  therefore  seem 
that  since  the  state  treasurer  is  the  custodian  of  this  fund  and 
since  only  he  could  make  the  transfer  that  he  would  be  the  person 
to  do  so,  and  that  this  he  would  do  if  Section  38(b)  of  Article 

III  of  the  Constitution,  supra,  is  self-enforcing,  which  we  be- 
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lieve  it  to  be. 

In  the  case  ox"'  State  v.  dmith,  194  S.W.2d  302,  at  l.c.  30^ 
et  oeq . , we  find  a rather  thorougn  discussion  of  when  «?  consti- 
tutional provision  is  or  Is  not  self -enforcing.  That  portion 
of  the  opinion  reads: 

"We  are  of  the  opinion  that  the  mooted  constitu- 
tional provision,  the  text  of  which  is  set  forth 
in  the  margin,  is  not  subject  to  the  foregoing 
construction.  ’One  of  the  recognized  rules  is 
that  a constitutional  provision  13  not  self-execut- 
ing when  it  merely  lays  down  general  principles, 
but  that  it  is  self -executing  If  it  3UpplieB  a 
sufficient  rule  by  means  of  which  the  right  which 
it  grants  may  be  enjoyed  and  protected,  or  the  duty 
which  it  imposes  may  be  enforced,  without  the  aid 
of  a legislative  enactment.  * * * Another  way  of 
stating  this  general,  governing  orlnciple  is  that 
a constitutional  provision  is  self-executing  if 
there  is  nothing  to  be  done  by  the  legislature  to 
put  it  in  operation.  In  other  words,  it  must  be 
regarded  as  self-executing  if  the  nature  and  ex- 
tent of  the  right  conferred  and  the  liability  im- 
posed are  fixed  by  the  Constitution  Itself,  so  that 
they  can  be  determined  by  an  examination  and  con- 
struction of  its  terms,  and  the^e  Is  no  language 
indicating  that  the  subject  is  referred  to  the  leg- 
islature for  action.’  11  Am.  Jur.,  Constitutional 
Law,  § 74,  pp.  691»  692.  See,  also,  16  C.J.S.,  Con- 
stitutional Law,  § 46,  pp.  98-IOI. 

Also,  In  the  case  of  State  v.  Wymore,  119  S.W.2d  941,  at  l.c. 
9^7*  the  court  stated: 

"*  * * The  rule  is  stated  in  8tate  ex  inf.  Nor- 
man v.  Ellis,  325  Mo.  154,  loc.  cit.  160,  28  S.W.2d 
363*  loc.  cit.  385 > ae  follows: 

"’It  is  within  the  power  of  those  who  adopt  a consti- 
tution to  make  some  of  its  provisions  self-execut- 
ing, with  the  object  of  putting  it  beyond  the  pow- 
er of  the  legislature  to  render  such  provisions 
nugatory  by  refusing  to  pass  laws  to  carry  them 
into  effect.*  * * 

" ’Constitutional  provisions  are  self -executing 
when  there  is  a manifest  Intention  that  they 
should  go  into  immediate  effect,  and  no  ancil- 
lary legislation  is  necessary  to  the  enjoyment 
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of  a right  given,  or  the  enforcement  of  a duty 
imposed . ' * * * 

" 'A  constitutional  provision  designed  to  remove 
an  existing  mischief  should  never  be  construed 
as  dependent  for  its  efficacy  and  operation  on 
the  legislative  will.'  12  C.J.  pp.  729,  730." 

Section  38(b)  of  Article  III  of  the  Constitution  comes 
within  the  purview  of  the  above  definitions  of  a constitutional 
provision  which  Is  " self -enforcing"  we  believe.  Its  provisions 
are  specific;  it  would  appear  to  be  the  intention  of  the  framers 
of  the  Constitution  that  it  have  immediate  effect;  its  provisions 
can  be  carried  out  without  implementation  by  an  act  of  the  legis- 
lature , 


In  view  of  the  fact  that  we  believe  Section  38(b)  of  Art- 
icle III  of  the  Constitution  is  self -enforcing;  and  of  the  fur- 
ther fact  that  we  believe  the  word  "transferred,"  as  used  in  the 
above  section,  does  not  necessarily  refer  to  an  act  of  the  legis- 
lature but  more  probably  does  not  so  refer;  and  in  view  of  the 
final  fact  that  the  state  treasurer  has  custody  of  the  fund  in 
question  and  that  only  he  could  make  the  transfer,  we  believe  that 
it  is  his  duty  to  make  the  transfer  to  the  distributive  public  school 
funds  under  the  circumstances  set  forth  by  you. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  it  is  the  duty  of 
the  state  treasurer  to  transfer  to  the  distributive  public  school 
fund  that  portion  of  the  blind  pension  fund  which  remained  on  hand 
and  unappropriated  in  his  custody  at  the  end  of  the  biennium. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


Bi'tftlcsfcS 


John  M.  Dalton 
Attorney  General 


CHILDREN: 

PLACEMENT: 

LAWYERS: 


A lawyer  may  perform  ail  of  the  necessary  legal 
services  involved  in  the  transfer  of  the  custody 
of  a child  and  not  be  in  violation  of  Section 
210.211,RSMo  1949;  it  is  the  further  opinion  of 
this  department  that  such  a lawyer  is  not  in 
violation  of  the  above  section  even  though  he 
had  knowledge  that  placement  had  been  made  by 
a person  not  authorized  to  do  so. 


January  31, 


1957  • 


Honorable  Samuel  B.  Murphy 

Representative,  Ninth  District  3t.  Loui3  County 
300  Gill  Avenue 
Kirkwood  22,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads: 

nI  refer  to  the  opinion  given  by  you 
under  date  of  Kay  29,  1956  to  the 
Hon.  Proctor  N.  Carter,  Director  of 
Welfare,  with  reference  to  the  place- 
ment of  children  by  unlicensed  per- 
sons in  violation  of  Section  210.211 
R.S.Mo.  Cum.  Supp.1955*  In  that  op- 
inion you  hold  that  any  unlicensed 
person,  including  a doctor,  lawyer 
or  nurse,  who  assists  in  placing 
even  one  child  in  a home  or  insti- 
tution, is  in  violation  of  this  law 
and  is  subject  to  prosecution  under 
Section  210.245  of  the  same  Act. 

"This  opinion  has  caused  considerable 
concern  to  the  legal  profession,  as  a 
whole,  since  it  is  not  clear  as  to 
what  is  meant  by  the  words  'who  as- 
sists in  placing'  a child. 

"Specifically,  I would  like  your  an- 
swer to  the  following  questions: 

"1)  Is  a lawyer  who  performs  profes- 
sional legal  services  in  preparing 
the  papers  for  the  transfer  of  cus- 
tody of  a child  from  the  natural 
parent  or  parents  to  another  indi- 
vidual and  who  files  such  papers  in 


Honorable  Samuel  B.  Murphy 


the  Juvenile  Court  and  obtains  the 
order  for  transfer  of  custody,  in 
violation  of  Section  210.211,  if  - 

"a)  He  did  not  participate  in 
any  way  in  the  actual  placement  of 
the  child  and  had  no  knowledge  at 
the  time  that  he  performed  such  legal 
services  that  such  child  had  been 
placed  by  an  unlicensed  person;  or 

"b)  He  did  not  participate  in 
the  actual  placement  of  the  child 
but  did  have  knowledge  that  such 
child  had  been  placed  by  an  un- 
licensed person. 

"2)  Is  a lawyer  who  performs  profes- 
sional legal  services  in  preparing 
the  papers  for  the  adoption  of  a 
child  and  who  files  such  papers  in 
the  Juvenile  Court  and  obtains  a de- 
cree of  adoption,  in  violation  of 
Section  210.211,  if  - 

"a)  He  did  not  participate  in  the 
actual  original  placement  of  the  child 
but  at  the  time  of  the  performance  of 
such  legal  services  did  have  knowledge 
that  such  original  placement  had  been 
made  by  an  unlicensed  person." 

We  direct  your  attention  to  the  case  of  Goodman  v. 
District  of  Columbia,  50  Atl.2d  812.  The  facts  in  that 
case  are  thus  stated  in  the  opinion  (l.c.  812,  813): 

"Appellant  was  associated  as  counsel 
for  a woman  who  was  separated  from 
her  husband  and  who  was  being  sued 
for  divorce  in  Rhode  Island  on  the 
ground  of  adultery.  She  was  eager 
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that  the  divorce  be  granted  and  so 
she  was  advised  to  let  the  case  go 
by  default.  At  their  first  confer- 
ence she  revealed  that  she  was  preg- 
nant by  a man  other  than  her  husband, 
and  asked  appellant  to  find  someone 
who  would  provide  a good  home  for  her 
child  when  bom,  and  adopt  it.  He 
advised  her  to  go  to  a welfare  agency 
or  to  a certain  infants*  home  of  her 
religious  denomination.  She  rejected 
this  advice  because  she  had  herself 
been  in  an  orphanage  and  did  not  wish 
her  child  brought  up  in  such  an  insti- 
tution; she  insisted  on  having  it 
placed  in  a private  home. 

"Appellant  told  her  that  if  he  heard 
of  any  suitable  potential  foster  par- 
ents he  would  let  her  know.  She 
phoned  him  persistently  at  his  home 
and  office  several  times  a week  to 
inquire  if  he  knew  of  anyone  who 
would  take  her  child.  Finally  when 
she  called  him  about  two  months  be- 
fore the  child  was  bom  he  told  her 
that  he  had  learned  of  a couple  in- 
terested in  adopting  the  child,  and 
he  would  have  them  contact  her;  she 
told  him  she  preferred  to  remain 
anonymous  and  did  not  want  to  know 
the  names  of  the  prospective  parents. 
Thereupon,  as  the  transcript  recites, 
appellant  ’offered  to  talk  to  the 
prospective  adopters,  report  to  her, 
and  to  otherwise  conclude  the  matter 
for  her  so  that  the  parties  would  not 
have  to  meet  face  to  face.*  And  so  it 
was  agreed  that  appellant  should  come 
to  the  hospital  after  the  confinement 
and  arrange  for  the  transfer  of  the 
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child*  The  mother  had  in  the  mean- 
time instructed  the  hospital  to  per- 
mit the  couple  to  see  the  child.  The 
couple  had  through  their  own  physician 
obtained  from  the  mother’s  physician  a 
satisfactory  report  as  to  her  physical 
condition*  After  the  child  was  born 
appellant  took  a release  agreement  to 
the  hospital  which  he  read  to  the  mother 
in  the  presence  of  two  of  her  friends 
and  which  she  willingly  signed.  When 
she  was  ready  to  leave  the  hospital, 
appellant  went  there,  took  the  child 
from  her,  and  physically  delivered  it 
to  the  adopting  father  who  was  waiting 
at  the  front  door  of  the  hospital, while 
the  mother  left  by  a side  door.  The 
couple  later  adopted  the  child  through 
court  proceedings  in  Maryland. 

"Appellant  charged  the  mother  nothing 
in  the  divorce  case  and  refused  to  ac- 
cept any  fee  for  his  services  in  con- 
nection with  placing  the  child  for 
adoption.  He  did,  however,  accept 
about  one-third  of  $294*90,  which  he 
had  collected  from  the  adopting  couple 
to  cover  the  mother’s  medical  expenses. 

"The  mother  later  changed  her  mind  and 
sought  appellant’s  services  in  regain- 
ing custody  of  the  child.  He  refused, 
saying  that  he  ’could  not  accept  such 
an  assignment  in  good  conscience  and 
that  the  child  had  probably  been  adopted.’ 
Not  long  afterwards  a complaint  was  filed 
against  appellant  with  the  Board  of  Pub- 
lic Welfare  on  the  ground  that  he  had  no 
license  to  place  children  for  adoption. 
Such  complaint  resulted  in  the  prosecu- 
tion and  conviction  which  are  here  under 
review." 
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The  acts  for  which  the  appellant  was  prosecuted  are 
set  forth  in  the  opinion  (lc.  813): 

" ’Any  person,  firm,  corporation,  as- 
sociation, or  public  agency  that  re- 
ceives or  accepts  a child  under  sixteen 
years  of  age  and  places  or  offers  to 
place  such  child  for  temporary  or  per- 
manent care  in  a family  home  other  than 
that  of  a relative  within  the  third  de- 
gree shall  be  deemed  to  be  maintaining 
a child-placing  agency.*  Code  1940, 

§ 32  - 782. 

and  followed  it  with  this  later  provision: 

" ’No  person  other  than  the  parent, 
guardian,  or  relative  within  the  third 
degree,  and  no  firm,  corporation,  asso- 
ciation. or  agency,  other  than  a licensed 
child- placing  agency,  may  place  or  arrange 
or  assist  in  placing  or  arranging  for  the 
placement  of  a child  under  sixteen  years 
of  ace  in  a family  hone  or  for  adoption.* 

Code  1940,  § 32  - 785." 

The  court  declared  the  law  to  be  thus  (l.c.  814): 

"What  the  appellant  did  is  very  clear. 

He  ’arranged*  and  *assisted*  in  plac- 
ing and  personally  consummated  the 
placement  of  the  child.  He  was  the 
intermediary  who  produced  the  pros- 
pective adopters  and  arranged  contact 
(indirect  though  it  was)  with  the  mother. 

He  it  was  who  presented  to  the  mother 
the  document  for  release  of  her  child 
and  obtained  her  signature.  He  it  was 
who  arranged  for  the  presence  of  the 
adopting  parents  at  the  hospital*  And 
he  it  was  who  performed  the  final  act 
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of  placement  by  accepting  the  child 
from  the  arms  of  its  mother  and  phys- 
ically handing  it  over  to  the  adopt- 
ing father.  It  would  be  difficult  to 
imagine  a more  clear-cut  infraction 
of  the  letter  a3  well  as  the  spirit 
of  the  law. 

"That  appellant  did  these  tilings  with- 
out compensation,  that  he  was  animated 
by  the  most  humane  motives,  that  he 
was  perhaps  imposed  upon  by  the  mother 
or  yielded  in  sheer  pity  to  her  cries 
of  distress  - all  this  we  may  concede. 
And  all  this  appeals  to  our  sympathy 
for  him;  but  it  cannot  justify  us  in 
holding  that  his  acts  were  within  the 
law. 

"If  appellant  were  proceeding  on  the 
assumption  that  he,  as  a lawyer,  had 
a right  to  place  the  child  for  adop- 
tion, though  he  wa3  unlicensed  for 
that  purpose,  he  was  mistaken.  We 
look  in  vain  for  any  token  of  inten- 
tion within  the  statute  that  the 
placing  of  babies  by  lawyers  should 
be  in  any  different  or  forgiven  sta- 
tus than  such  placing  by  citisens  in 
any  other  class.  No  court  has  said 
that  such  statutes  do  not  apply  to 
lawyers.  No  scrutiny  of  the  sections 
involved  can  yield  up  such  an  exemp- 
tion by  mere  process  of  judicial  con- 
struction. If  it  could,  the  courts 
might  just  as  properly  create  a whole 
series  of  exemptions;  and  before  long 
the  process  of  erosion  by  judicial 
construction  would  be  complete  and 
the  Act  ineffective. 

"We  are  told  that  if  defendant  is  not 
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absolved,  no  lawyer  can  feel  safe  when 
he  is  called  on  to  advise  or  act  in  an 
adoption  case.  Even  if  that  were  so  we 
could  not  help  it;  we  would  have  to  ap- 
ply the  statute  as  it  is  written.  But 
we  think  the  careful  lawyer  will  have 
little  trouble  in  determining  what  he 
may  lawfully  do  in  such  situations. 

We  think  even  a cursory  reading  of  the 
statute  will  tell  him  hov;  far  he  may 
go  and  where  he  must  stop. 

"We  think  it  plain  that  so  long  as  the 
lawyer  gives  only  legal  advice;  so  long 
as  he  appears  in  court  in  adoption  pro- 
ceedings, representing  either  relin- 
quishing or  adopting  parents;  so  long 
as  he  refrains  from  serving  as  inter- 
mediary, go-between,  or  placing  agent; 
so  long  as  he  leaves  or  refers  the 
placement  of  children  and  the  arrange- 
ments for  their  placement  to  agencies 
duly  licensed,  he  is  within  his  rights 
under  the  statute.  If  that  were  all 
this  appellant  had  done  his  conviction 
could  not  stand.  It  is  plain  he  has 
done  much  more.  Blameless  though  he 
is  by  ordinary  standards  of  profes- 
sional ethics,  he  has  run  afoul  a stat- 
ute which  declares  his  actions  malum 
prohibitum." 

In  view  of  the  above  we  believe  that  the  answer  to  your 
first  question  (1(a))  is  clearly  in  the  negative,  that  is 
to  say,  that  the  lawyer  would  not  be  in  violation  of  Sec- 
tion 210.211,  RSKo  1949,  for  doing  the  things  which  are  set 
forth  in  the  above  question. 

And  now  as  to  your  second  question  (1(b)).  We  do  not 
believe  that  in  the  fact  situation  which  you  set  forth  that 
the  lawyer  could  be  an  accessory  after  the  fact  or  an  ac- 
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complice  to  the  misdemeanor  to  another  and  unauthorised  per- 
son placing  a child.  Therefore,  the  lawyer  is  a principal 
in  tne  nisaemeanor  or  he  is  nothing.  We  must,  therefore, 

3eek  to  find  what  constitutes  a "principal"  in  a misdemeanor. 

The  case  of  Pendley  v.  State,  158  S.W.  £11,  holds  that 
"In  order  to  be  a principal  accused  must  be  connected  with 
the  original  taking  and  if  he  was  not  present  at  the  time  of 
the  theft,  but  advisod  it,  and  the  hogs  were  taken  pursuant 
to  his  advice,  he  would  be  an  accomplice." 

In  the  case  of  Melton  v.  State,  58  S.W.  2d  103,  the 
court  holds  that  the  prime  distinction  between  a principal 
and  an  accomplice  is  that  the  law  requires  a principal  to 
be  pzssent  at  the  commission  of  the  offense. 

In  the  case  of  People  v.  Armstrong,  114  N.Y.  2d  871, the 
court  held  that  "One  who  acts  with  another  at  one  and  the 
same  time  in  pursuance  of  a common  design  . . . . is  a 
principal." 

In  the  case  of  McQuire  v.  State,  60  S.E.  2d  526,  the 
court  held  that  "All  who  aid  and  abet  in  the  commission  of 
a misdemeanor,  as  well  as  those  who  immediately  perpetrate 
it  are  principals." 

In  the  case  of  Commonwealth  v.  Giacobbe,  19  Atl.  2d 
71, at  l.c.  75,  the  court  held: 

"It  is  tx*ue,  as  defendant  asserts, 
that  mere  knowledge  of  the  perpetra- 
tion of  a crime  does  not  involve  re- 
sponsibility for  its  commission,  nor 
does  silence  following  such  knowledge 
make  one  an  accomplice  or  an  acces- 
sory after  the  fact.  Commonwealth  v. 

Loomis,  267  Pa.  436,  444,  110  A.  257, 

258,  259}  Commonwealth  v.  Mazarella, 

279  Pa.  465,  472,  124  A.  163,165; 

Commonwealth  v.  Guild,  111  Pa. Super, 

349,  352,  353,  170  A.  699,  700." 
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In  the  case  of  State  v.  Potter,  19  S.E.  2d  257, 
the  court  held  that  to  be  an  accessory  after  the  fact 
one  need  only  aid  criminal  to  escape  arrest  and  prose- 
cution, but  one  merely  failing  to  give  information  as 
to  the  crime  which  he  knows  has  been  committed  does  not 
make  him  a principal. 

The  case  of  State  v.  Naught on,  120  S.W.  53,  holds 
that  an  accessory  after  the  fact  is  one  who,  knowing 
that  a felony  has  been  committed,  assists  the  felon. 

In  view  of  the  above  it  would  seem  clear  to  us  that 
in  a misdemeanor  case  such  as  the  one  under  considera- 
tion that  the  attorney  who  has  knowledge  that  the  child 
has  been  placed  by  an  unauthorized  person  and  who  simply 
does  the  legal  work  necessary  to  bring  about  the  adop- 
tion could  not,  by  any  stretch  of  the  imagination,  be 
held  to  be  a principal  to  the  misdemeanor. 

Ve  might  point  out,  furthermore,  that  in  these 
cases  the  lawyer  represents  not  the  person  who  placed 
the  child  but  who  was  not  authorized  to  do  so,  but  that 
he  represents  the  adopting  parents. 

Although,  as  we  have  stated  above,  we  do  not  be- 
lieve that  a lawyer  who  simply  does  the  legal  work 
necessary  to  effect  an  adoption  in  a case  where  he  knows 
the  child  to  have  been  placed  by  an  unauthorized  person 
could  be  prosecuted  as  a principal  to  a misdemeanor,  we 
do  believe  that  a case  of  legal  ethics  might  well  be 
involved,  and  for  a lawyer  to  do  this  would  be  acting 
in  a manner  not  wholly  compatible  with  the  high  stand- 
ards of  the  legal  profession. 

We  feel  that  your  question  (2(a))  is  answered  by 
our  answer  above. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a lawyer 
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may  perform  all  of  the  necessary  legal  services  involved 
in  the  transfer  of  the  custody  of  a child  and  not  be  in 
violation  of  Section  210.211,  ESKo  1949;  it  is  the  fur- 
ther opinion  of  this  department  that  such  a lawyer  is 
not  in  violation  of  the  above  section  even  though  he  had 
knowledge  that  placement  had  been  made  by  a person  not 
authorized  to  do  so. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  K.  Dalton 
Attorney  General 


MTTEKYl 


A contest  in  which  contestants  are  to  complete  a 
statement  as  to  why  they  prefer  the  products  of  a 
particular  dairy#  the  winner  of  which  contest  will 
be  awarded  a valuable  prize,  constitutes  the  ele- 
ments of  "chance,"  "prize."  and  "consideration," 
and  is,  therefore,  a lottery  and  contrary  to  the 
laws  of  this  state. 


October  21,  1957 


OPINION  NO.  65 


Honorable  William  C.  ftyers,  Jr. 

Prosecuting  Attorney 
Jasper  County 
318  Joplin  Street 
Joplin,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

"This  office  has  received  a complaint  against 
the  Adams  Dairy  Farm  customer  contest.  A com- 
peting dairy  contends  that  it  is  quite  similar 
to  the  'Knocking  Maui'  scheme  which  was  ruled  to 
be  a lottery  and  prohibited  by  the  laws  of  the 
State  of  Missouri  in  your  opinion  of  August  29> 

1955. 

"I  am  enclosing  a copy  of  a letter  received  by 
thlB  office  from  Adams  Dairy  Farm  setting  out 
the  nature  of  the  contest  together  with  a copy 
of  the  newspaper  advertisement  appearing  in  the 
Joplin  News  Herald  on  August  26,  1937#  and  an 
advertisement  announcing  one  of  the  winners  as 
it  appeared  in  the  Springfield  Daily  News  of 
August  30,  1957. 

"I  would  appreciate  your  opinion  on  the  legal- 
ity of  the  Adams  Dairy  Farm  Contest  at  your 
earliest  convenience.1’ 

The  scheme  in  question  is  set  forth  in  the  third  paragraph 
of  the  letter  to  you  from  the  Adams  Dairy  Company.  This  paragraph 
reads: 
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"Briefly,  the  plan  is  simply  a customer  contest 
whereby  the  customer  is  invited  to  submit  letters 
in  fifty  words  or  less  stating  why  they  like  Adams 
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Milk.  Many  of  these  letters  come  In  written 
in  poetry,  prose,  some  are  even  decorated. 

They  are  judged  by  our  advertising  agency 
for  the  best  letter,  and  the  winning  letter 
is  used  in  our  newspaper  advertising,  along 
with  a picture  of  the  winner.  She  in  turn 
receives  coupons  equal  to  a year's  supply  of 
milk  good  at  any  grocery  store.  Each  coupon 
is  redeemable  for  one  quart.  The  amount  of 
coupons,  I believe,  represents  178  quarte  of 
milk.  This  figure  was  based  on  an  article 
in  the  Wall  Street  Journal  recently,  which 
said  the  average  person  uses  178  quarts  a 
year.M 

We  note  you  refer  to  our  opinion  of  August  29,  1955#  to 
John  R.  Martin,  Assistant  Prosecuting  Attorney  of  Jasper  County, 
and  its  applicability  to  the  situation  which  you  set  forth. 

We  do  not  consider  that  this  opinion,  called  by  you  the 
M knocking  man''  opinion  is  wholly  applicable  in  your  situation 
inasmuch  as  in  that  opinion,  in  regard  to  the  element  of  "ohance" 
we  stated  that  this  element  waB  Inherent  in  the  scheme  because  it 
was  involved  in  the  matter  of  a person  being  called  up  at  their 
home,  and  of  their  having  any  of  the  products  of  the  Puritan 
Dairy  on  hand,  both  of  which  elements  were  necessary  in  order  to 
participate.  In  the  situation  which  you  present  the  field  is  much 
wider  Inasmuch  as  all  readers  of  the  Joplin  paper,  in  which  the 
advertisement  of  the  contest  appears,  are  apprised  of  the  contest 
and  have  an  opportunity  to  compete  as  well  as  all  persons  into 
whose  hands,  either  by  chance  or  design,  a copy  of  the  paper  comes. 

We  do  believe,  however,  that  an  opinion  rendered  by  thie  de- 
partment on  September  19,  1952,  to  Don  Kennedy,  Prosecuting  Attor- 
ney of  Vernon  County,  a copy  of  which  opinion  is  enclosed,  la  ap- 
plicable to  your  situation.  A reading  of  the  "knocking  man"  opin- 
ion, a oopy  of  which  is  enclosed  for  your  immediate  convenience, 
and  the  aforesaid  opinion  to  Don  Kennedy,  make  it  amply  plain 
that  in  the  situation  which  you  present,  two  of  the  three  neces- 
sary elements  which  go  to  constitute  a lottery  are  present,  to-wlt, 
"prise,"  and  "consideration."  The  only  question  which  is  presented 
is  whether  the  third  necessary  element,  to-wlt,  "chance,"  is  also 
present.  The  reason  why  there  could  be  any  doubt  regarding  this 
matter  is  whether  or  not  the  element  of  skill  is  greater  than  the 
element  of  "chance"  in  completing  the  written  statement  as  to  why 
the  person  competing  prefers  the  products  of  the  Adams  Milk  Com- 
pany. It  might,  as  we  said,  be  argued  that  skill  would  determine 
the  winner. 
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We  do  not  believe  that  such  would  be  the  case  In  the  situa- 
tion which  you  present.  This  matter  Is  very  fully  discussed  in 
the  Kennedy  opinion,  and  the  doctrine  prevailing  in  this  respect 
in  the  United  States  is  set  forth.  In  that  opinion  we  held  that 
although  some  element  of  skill  and  learning  was  present  In  answer- 
ing the  questions  which  were  asked  of  the  contestants,  that  yet 
"chance"  was  dominant.  We  feel  that  this  would  be  even  more  true 
in  the  situation  which  you  present.  The  contest  advertisement 
states  that  all  entries  will  be  judged  "by  an  impartial  judging 
agent,"  There  is  no  indication  as  to  the  ability  of  this  agency 
to  judge  the  statements  which  will  be  submitted  to  itj  no  stand- 
ard of  excellence  is  set  up  and  there  is  no  indication  that  the 
winners  would  not  be  determined  upon  the  basis  of  individual  bias 
and  caprice  of  the  judges. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a contest  in  which 
contestants  are  to  complete  a statement  as  to  why  they  prefer  the 
products  of  a particular  dairy,  the  winner  of  which  contest  will 
be  awarded  a valuable  prise,  constitutes  the  elements  of  "chance," 
"prise,"  and  "consideration,"  and  is,  therefore,  a lottery  and 
contrary  to  the  laws  of  this  state. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Hugh  P.  Williamson. 


Your 8 very  truly. 


HPW/vlw/ld 


John  M.  Dalton 
Attorney  General 


STATE  PURCHASING  AGENT : 
DEPARTMENT  OF  CORRECTIONS: 
DIVISION  OF  PENAL  INSTITUTIONS: 


The  State  Purchasing  Agent  is  not  re- 
quired to  secure  bids  where  the  articles 
to  be  purchased  for  the  state,  or  any 
institutions  thereof,  can  be  obtained 
from  the  Division  of  Frison  Industries. 


February  5,  1957 


Honorable  Edgar  C.  Nelson 
State  Purchasing  Agent 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr,  Nelson: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office,  which  request  reads  as  follows: 

"Last  week  I attended  a conference  called  by 
Colonel  Carter,  Director  of  the  Department  of 
Corrections,  for  the  purpose  of  acquainting 
the  business  managers  of  our  various  correc- 
tional and  eleemosynary  institutions  as  to  the 
various  categories  of  prison-made  goods  now 
available  for  purchase  by  such  institutions, 

"During  the  discussion  I advised  the  business 
managers  that  new  legislation  passed  by  the  last 
General  Assembly  (House  Bill  No.  377)  directs  me, 
the  state  purchasing  agent,  to  buy  no  goods  from 
private  vendors  which  can  be  supplied  by  the  pen- 
itentiary industries, 

"The  various  institutions  affected  by  this  legis- 
lation have  been  provided  with  a complete  list  of 
all  prison-made  items  now  available.  This  list 
will  be  added  to  from  time  to  time  as  more  items 
become  available. 

"I  advised  the  business  managers  that  when  they 
were  in  need  of  any  such  prison-made  Items  they 
should  order  it  direct  from  the  prison  industries 
by  using  our  Departmental  Direct  Order  form  which 
serves  a dual  purpose,  namely,  requisition  and  pur- 
chase order  combined. 

• "One  or  two  of  the  business  managers  insisted  that 
they  should  use  ouraigular  requisition  form  and  ask 
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for  bids  from  private  vendors  as  well  as  getting 
quotations  from  the  prison  industries  in  order 
that  they  might  have  competitive  prices. 

"I  contend  that  the  law  very  clearly  states  in 
Section  37 , Paragraph  2,  that  'No  article  so  man- 
ufactured shall  be  purchased  from  any  other  source 
for  the  state  or  public  institutions  of  the  state 
unless  the  division  of  prison  Industries  shall  certi- 
fy that  the  articles  included  in  the  requisition  can- 
not be  furnished  or  supplied  within  sixty  days,  or, 
in  the  event  the  same  articles  cannot  be  procured 
on  the  open  market  within  sixty  days,  that  the  di- 
vision cannot  supply  them  within  a reasonable  time 
and  no  claims  for  the  payment  of  such  articles  shall 
be  audited  or  paid  without  this  certificate.  One 
copy  each  of  the  requisition  or  certificate  shall 
be  retained  by  the  department . ' 

"In  this  connection,  the  same  Section,  Paragraph  3, 
sayB:  'The  division  of  prison  industries  shall  fix’ 

and  determine  the  prices  at  which  articles  so  manu- 
factured shall  be  furnished,  and  the  prices  shall  be 
uniform  to  all.' 

"Further,  if  any  institution  is  dissatisfied  as  to 
style,  design,  prices  or  quality  of  any  prison-made 
articles  furnished  them.  Paragraph  40,  Section  37, 
provides  for  an  appeal  to  a board  cf  arbitrators. 

"In  brief,  it  is  my  contention  that  I must  buy  any 
prison-made  article  needed  by  any  institution  with- 
out asking  for  competitive  prices  from  private  ven- 
dors* 

"I  would  appreciate  an  opinion  on  the  proper  proce- 
dure for  me  as  State  Purchasing  Agent  in  such  mat- 
ter." 

Section  216.510  RSMo  Cum.  Supp.  1955,  relating  to  the  sale 
of  articles  manufactured  in  the  penal  institutions  of  the  state  to 
the  various  institutions  owned  or  controlled  by  the  state  and  the 
various  political  subdivisions,  provides  as  follows: 

"1.  All  articles  manufactured  in  the  penal  insti- 
tutions of  the  state  and  not  required  for  use  there- 
in may  be  furnished  to  the  state,  to  any  public  in- 
stitution owned,  raanaged  or  controlled  by  the  state 
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or  to  any  political  subdivision  of  the  state, 
or  to  any  institution  thereof  at  3uch  prices  as 
shall  be  determined  as  herein  provided  upon  the 
requisition  of  the  proper  official  or  purchasing 
agent • 

"2.  No  article  so  manufactured  shall  be  purchased 
from  any  other  source  for  the  state  or  public  insti- 
tutions of  the  state  unless  the  division  of  prison 
industries  shall  certify  that  the  articles  included 
in  the  requisition  cannot  be  furnished  or  supplied 
within  sixty  d&yB,  or,  in  the  event  the  same  articles 
cannot  be  procured  on  the  open  market  within  sixty 
days,  that  the  division  cannot  supply  them  within  a 
reasonable  time  and  no  claims  for  the  payment  of  such 
articles  shall  be  audited  or  paid  without  this  certif- 
icate. One  copy  each  of  the  requisition  or  certificate 
shall  be  retained  by  the  department. 

"3.  The  division  of  prison  industries  shall  fix  and 
determine  the  prices  at  which  articles  so  manufactured 
shall  be  furnished,  and  the  prices  shall  be  uniform  to 
all. 

”4.  Any  differences  between  the  division  of  prison 
industries  and  the  state,  its  agencies,  institutions 
or  the  political  subdivisions  of  the  state  as  to 
style,  design,  price  or  quality  of  articles  3hall  be 
submitted  to  arbitrators  whose  decision  shall  be  final. 

Cne  of  the  arbitrators  shall  be  named  by  the  division, 
one  by  the  office,  department  or  institution  concerned, 
and  one  by  agreement  of  the  other  two.  The  arbitrators 
shall  receive  no  compensation  but  their  necessary  ex- 
penses shall  be  paid  by  the  office,  department  or  insti- 
tution against  which  the  award  is  given.” 

It  should  be  noted  that  the  state  or  any  institutions  thereof 
shall  not,  under  the  above  provision,  purchase  any  article  manufac- 
tured in  the  penal  institutions  from  any  other  sources  unless  the  di- 
vision of  prison  industries  shall  certify  that  the  articles  cannot  be 
furnished  or  supplied  within  sixty  days,  or  if  the  same  articles  cannot 
be  procured  upon  the  open  market  within  sixty  days,  then  the  division 
shall  certify  that  the  division  cannot  supply  them  within  a reasonable 
time. 


The  purchase  of  articles  manufactured  by  the  division  of  prison 
industries  by  the  state  or  any  institution  thereof  is  to  be  upon  re- 
quisition of  the  state  purchasing  agent. 
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The  provision  above  noted  would  seen  to  be  clear  and  un- 
equivocal in  requiring  that  the  state  and  the  various  institutions 
thereof  purchase,  as  their  needs  require,  the  various  articles  manu- 
factured by  the  state  penal  institutions,  unless  they  first  obtain  a 
certificate  from  the  division  of  prison  industries,  as  above  referred 
to.  Indeed,  the  law  clearly  states  that  no  claim  for  payment  shall 
be  audited  or  paid  without  said  certificate. 

Having  observed  the  duty  of  the  state  and  the  various  insti- 
tutions thereof  to  purchase  articles  from  the  penal  Institutions,  upon 
requisition  of  the  state  purchasing  agent,  we  nov;  turn  to  what  is  pop- 
ularly referred  to  as  the  State  Purchasing  Agent  Act,  Chapter  34,  RSMo 
1949.  Section  34.090  thereof  provides  as  follows: 

“If  any  lav;  shall  provide  that  the  state  shall  pur- 
chase for  its  own  use  the  products  manufactured 
by  any  institution  of  the  state  or  3hall  give  prefer- 
ence to  the  products  of  any  such  Institution,  the  pro- 
visions of  this  chapter  shall  be  deemed  modified  to 
permit  the  purchasing  agent  to  purchase  such  products 
or  give  such  preference  In  any  manner  prescribed  by 
such  law.” 

The  legislature  saw  fit  to  provide  that  the  provisions  of  the 
state  purchasing  agent  law  should  be  deemed  modified  to  permit  the  pur- 
chasing agent  to  purchase  for  the  state  preducts  manufactured  by  any 
institution  of  the  state.  Therefore,  we  are  of  the  opinion  that  the 
provisions  of  Section  34.040  RSMo  1949,  requiring  the  purchases  to  be 
made  on  competitive  bids,  is  inapplicable  where  the  articles  desired 
can  be  obtained  from  the  division  of  prison  industries. 

A like  conclusion,  holding  that  the  previsions  of  the  state 
purchasing  agent  law  were  inapplicable  to  purchases  made  from  the  state 
under  similar  statutory  direction,  was  reached  In  an  opinion  of  this 
office  to  R.  L.  Chapman,  Superintendent  of  Industries,  under  date  of 
March  26,  1935.  A copy  of  said  opinion  is  attached  hereto. 

CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  office  that  the  state  pur- 
chasing agent  Is  not  required  to  secure  bids  where  the  articles  to  be 
purchased  for  the  state  or  any  institutions  thereof  can  be  obtained 
from  the  division  of  prison  industries. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Donal  D.  Guffey. 


Very  truly  yours. 


DDQ/ld 
enc . ( 1 ) 


John  M.  Dalton 
Attorney  General 


DECEASED  CONVICTS: 
DUTIES  OP  WARDEN: 
PROPERTY  OF  DECEASED 
CONVICTS: 
ADMINISTRATION  OP  ESTATES 
OP  DECEASED  CONVICTS: 


(l)  The  Warden  of  the  Penitentiary  is 
not  authorized  to  deliver  property  of 
a deceased  convict  over  to  the  family 
or  relatives  of  said  deceased  convict 
such  delivery  must  be  made  pursuant  to 
the  laws  of  administration  of  estates. 


(2)  The  venue  is  to  be  determined  in 
each  particular  case  as  provided  in  Sec. 
473.010,  Cum.  Supp.  1955. 


February  2b,  1557 


Honorable  E.  V.  Nash,  Warden 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 

Dear  Mr.  Nash: 

We  have  your  letter  of  January  29,  1957,  in  which  you  have 
requested  an  opinion  as  set  out  below: 

"it  is  requested  that  this  office  be  fur- 
nished an  official  opinion  concerning  the 
following: 

a.  An  inmate  of  this  institution  dies 
leaving  money  credited  to  his  account  in 
the  institution's  treasury.  Does  the  Warden 
have  the  authority  to  withdraw  this  money 
and  deliver  it  to  the  family  or  relatives 
or  must  such  authority  for  withdrawal  and 
designation  of  beneficiary  originate  in  the 
Probate  Court  of  Cole  County,  Missouri?" 

Except  for  Chapter  460  RSMo  1949,  there  are  no  statutory 
provisions,  specifically  applicable  to  deceased  convicts,  set- 
ting forth  the  procedure  of  distribution  of  the  property  of 
said  parties  who  are  incarcerated  at  the  time  of  death  and  who 
leave  money  credited  to  their  accounts  in  the  institution's 
treasury.  Section  460.230  directing  the  trustee  to  deliver  the 
property  of  the  deceased  convict  over  to  the  personal  represen- 
tative of  the  deceased  is  applicable  only  in  those  instances 
where  a trustee  has  been  appointed  pursuant  to  Sections  460.010 
and  460.020,  and,  where  said  trustee  has  been  entrusted  with  the 
care  and  control  of  the  particular  property  involved.  Further, 
when  an  appointment  of  trustee  has  been  made  pursuant  to  the  pro- 
visions in  Chapter  460,  the  property,  upon  the  death  of  the  con- 
vict, must  be  delivered  over  to  the  personal  representative  of 
the  deceased  party,  such  provisions  clearly  indicating  that  the 
handling  of  the  property  by  the  trustee  upon  the  death  of  the 
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convict  does  not  dispense  with  the  necessity  of  administration 
of  the  estate  since  It  directs  the  property  to  be  turned  over 
to  the  "personal  representative  ' of  the  deceased,  the  term 
"personal  representative"  meaning  executor  or  administrator. 

Although  there  are  provisions  In  the  Probate  Code  (Sec- 
tions 473.090,  473.093,  473.097  and  473.103,  Cum.  Supp.  1955) 
obviating  the  necessity  of  administration  In  cases  where, 
generally,  the  estate  is  small,  and  which  provisions  may  well 
apply  to  the  particular  estate  in  question,  it  is  contemplated 
therein  that  the  proceedings  originate  in  the  court  and  that 
the  distribution  under  said  sections  be  subject  to  the  Juris- 
diction of  the  court  for.  In  Sections  473.090  and  473.093,  it 
is  discretionary  with  the  court  as  to  whether  or  not  adminis- 
tration of  the  estate  shall  be  dispensed  with  and  in  the  latter 
two  sections  an  affidavit  must  be  filed  with  the  court  showing 
the  existence  of  certain  facts.  In  other  words,  the  distri- 
bution of  the  proceeds  of  any  estate  is  subject  to  the  juris- 
diction of  the  court.  Supporting  this  conclusion  is  the 
following  language  from  21  Am.  Jur.  377,  Section  15: 

"Theoretically,  administration  on  a de- 
cedent's estate  Is  necessary  in  all  cases, 
because  the  title  to  the  personalty  does 
not  descend  to  the  next  of  kin  and  without 
administration  there  would  be  no  legal  au- 
thority to  represent  the  estate  in  litigated 
matters  or  to  collect  the  assets  and  apply 
them  to  the  payment  of  debts.  Administration 
is  perhaps  always  necessary  where  the  deced- 
ent leaves  an  Infant  as  next  of  kin  or  heirs 
who  do  not  have  the  legal  capacity  to  agree 
to  a distribution  because  none  but  an  ad- 
ministrator can  bind  such  heirs  in  any  matter 
respecting  the  settlement  of  the  estate. 

Nevertheless,  administration  may,  under  some 
circumstances,  be  dispensed  with.  Since, 
however,  the  administration  of  decedents' 
estates  is  purely  statutory,  an  agreement 
to  distribute  a decedent's  estate  without 
obtaining  letters  of  administration  may 
be  prohibited  by  statute.  * * •" 

Sven  though  it  might  be  more  practical  In  some  cases  for 
the  Warden  to  deliver  over  the  property  of  a deceased  convict 
to  the  family  or  relatives  of  the  deceased  party,  in  the  absence 
of  any  law  providing  for  the  same,  the  estate  of  said  deceased 
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party  must  be  administered  pursuant  to  the  provisions  of  the 
Probate  Code  as  indicated  earlier  In  the  opinion. 

Another  question  raised  in  the  opinion  request  is  that 
of  venue.  Although  it  is  not  necessary  to  determine  this  ques- 
tion, this  being  a matter  of  concern  to  the  creditors  and  pro- 
spective distributees  of  the  deceased  party,  and  further,  the 
facts  in  the  opinion  request  being  too  insufficient  from  which 
to  determine  the  venue,  inasmuch  as  there  has  been  a change  in 
the  law  with  respect  to  such  since  this  office  rendered  an  opin- 
ion on  the  same,  this  question  will  be  considered  and  passed  on, 
generally,  in  this  opinion. 

The  applicable  statute  is  Section  473 .010,  Cum.  Supp.  1933# 
which  reads  as  follows: 

ul.  The  will  of  any  decedent  shall  be  pro- 
bated and  letters  testamentary  or  of  ad- 
ministration shall  be  granted: 

(1)  In  the  county  in  which  the  domicile 
of  the  deceased  is  situated; 

(2)  If  he  had  no  domicile  in  this  state 
at  the  time  of  his  death  and  was  possessed 
of  lands,  in  the  county  in  which  the  land 
or  the  greater  part  thereof  lies; 

(3)  If  the  decedent  had  no  domicile  in 
this  state  and  was  not  possessed  of  lands, 
in  any  county  in  which  is  located  any  part 
of  his  estate  which  is  subject  to  admini- 
stration under  the  laws  of  this  state; 

(4)  If  the  decedent  had  no  domicile  in 
this  state  and  left  no  property  therein  in 
any  county  in  which  the  granting  thereof  is 
required  in  order  to  protect  or  secure  any 
legal  right. 

"2.  If  proceedings  are  commenced  in  more 
than  one  county,  they  shall  be  stayed  ex- 
cept in  the  county  where  first  commenced 
until  final  determination  of  venue  in  the 
county  where  first  commenced.  The  pro- 
ceedings are  deemed  commenced  by  the  filing 
of  an  application  for  letters;  and  the  pro- 
ceeding first  legally  commenced  extends  to 
all  of  the  property  of  the  estate  in  this 
state,  subject  to  the  provisions  of  seotlon 
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473.667. 

"3.  All  orders,  settlements,  trials  and 
other  proceedings  pertaining  to  any  estate 
shall  be  had  or  made  in  the  county  in  which 
the  letters  were  granted. " 

From  examining  said  statute  it  Is  apparent,  immediately, 
that  venue  will  depend  upon  the  faots  of  each  particular  case, 
the  only  real  problem  involved  in  interpreting  said  statute 
being  a construction  of  the  term  M domicile 11  with  reference  to 
persons  Involuntarily  confined.  The  term  udomloilen  has  been 
defined  as  the  place  where  man  has  true,  fixed,  and  permanent 
home  and  principal  establishment,  and  to  which  whenever  he  Is 
absent  he  has  intention  of  returning  — In  re  Ozias ' Estate, 

29  SW  2d  240,  not  for  a mere  special  or  temporary  purpose,  but 
with  the  present  intention  of  making  a permanent  home,  for  an 
unlimited  or  indefinite  period  — In  re  Schultz1  Estate,  316 
111.  App.  540,  45  N.B.  2d  577. 

A prisoner's  domicile  ttculd  be  that  which  he  had  immed- 
iately before  confinement.  The  principle  Is  stated  in  28  C.J.S*, 
Sec.  12,  Note  7,  as  follows: 

'Generally,  a person's  domicile  is  not 
changed  by  involuntary  confinement  In  a 
penitentiary  or  other  prison,  but  In  such 
case  his  former  domicile  remains.  Ac- 
cordingly, a pauper  prisoner  retains  his 
former  settlement  or  domicile." 

With  the  above  principle  and  definition  in  mind,  the  de- 
termination of  venue  merely  entails  an  application  of  the  pro- 
visions of  Seotlon  473.010,  supra,  to  the  particular  case  In- 
volved. By  way  of  Illustration,  the  venue  of  the  administration 
of  the  estate  of  a person  whose  domicile  was  In  Greene  County, 
Missouri,  at  the  time  of  his  confinement  and  whose  death  occurred 
while  said  party  was  Incarcerated  in  Cole  County,  Missouri,  would 
be  in  Greene  County,  Missouri,  and  not  In  Cole  County,  Missouri. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that:  (1)  the 
Warden  of  the  Penitentiary  Is  not  authorized  to  deliver  prop- 
erty of  a deceased  aonvlct  over  to  the  family  or  relatives  of 
said  deceased  oonvlctj  such  delivery  must  be  made  pursuant  to 
the  laws  of  administration  of  estates;  and  (2)  the  venue  is  to 
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be  determined  In  each  particular  case  as  provided  in  Sec. 
473.010,  Cum,  Supp.  1955. 

The  foregoing  opinion,  which  1 hereby  approve,  was  pre- 
pared by  my  assistant,  Harold  L.  Henry. 

Very  truly  yours. 


HLH: hw 


John  N.  Dalton 
Attorney  General 


SCHOOLS : Illegal  for  school  district  to  pay  for  transportation 

of  children  in  vehicles  not  meeting  regulations 
adopted  by  State  Board  of  Education,  regardless  of 
whether  district  receives  state  aid. 


This  lain  response  to  your  request  for  opinion  dated 
September  25,  1997*  which  reads  as  follows  t 

"The  question  has  arisen t can  the 
directors  of  Lutjen  School  district. 

No.  37,  legally  pay  a person  under 
/ contract  to  transport  the  pupils  of 

the  district  if  the  vehicle  used  for 
transportation  fails  to  pass  inspection 
by  the  Highway  patrol  under  the  direc- 
tion of  the  State  Department  of  Education 
because  of  the  absence  of  proper  signal 
lights  as  specified  in  Missouri  Pupil. 
Transportation,  ; Laws, " regulations  and 
Standards,  Publication  No,  73,  Revised 
edition  l$5T? 

"Lutjen  School  District,  So*  §7,  Benton 
County,  Missouri,  is  a three -director 
district.  The  school  has  been  closed 
and  the  pupils  transported  to  a nearby 
school  for  several  years.  Under  the 
recently  passed  School  Money  Apportion- 
ment Law  the  above  school  district  does 
not  qualify  for  state  apportionment . 

"The  only  money  which  the  district  has 
to  pay  Its  transportation  and  tuition 
costs  is  that  money  received  from  local 
taxes,  railroad  and  utilities,  interest, 
fines,  and  forfeitures,  and  foreign 
insurance. 


Honorable  William  E.  ifeff 


"The  point  in  question  la,  since  this 
district  receives  no  State  Honey,  must 
the  vehicle  uses  for  transportation  meet 
all  requirements  before  any  district 
money  Can  be  legally  paid  for  transporta- 
tion services 

Section  30C. 060,  RSHo  1949#  provides  * 

”1*  the  state  board  of  education  shall 
'adopt' and  enforce  regulations  not  in- 
consistent  with  law  to  cover  the  design 
and  operation  of  ail  school  busses  used 
for  the  'transportation  of  school  children 
when  owned  and  Operated  by  any  school 
district  or  privately  aimed  and  operated 
under  contract  with  any  school  district 
in  this  state*  and.  sueh  regulations  shall 
by  reference  fee  made  a part  of  any  such 
contract  with  a school  district.-  Every 
school  district,  its  officers  and  em- 
ployees* and  every  person  employed  under 
Contract  fey  a school  district  shall  fee 
subject  to  such  regulations*  The  state 
board  of  education  shall  cooperate  with 
the  state  ■ highway  department  end  the 
state  highway  patrol  in  placing  suitable 
warning,  signs  at  intervals  on  the  highways 
of  the  State.  ' 

"2,  Any  officer  or  employes  of  any  school 
district  who  violates  any  of  the  regulations 
or  fails  to  include  obligation  to  comply 
with  such  regulations  m any  contract  exe- 
cuted by  him  on  behalf  of  a School  district 
shall  be  guilty  of  misconduct  and  subject  to 
removal,  from  office' or  employment*:-  Any  per- 
son operating  a school  bus  under  contract 
with  a School  district  who  falls  to  comply 
with  any  such  regulations  shall  be  guilty 
of  breach  of  contract  and  Such  contract 
shall  fee  canceled  after  notice  and'  hearing 
by  the  responsible  officers  of  such  school 
district.” 
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Pursuant  to  the  authority  conferred  by  that  section,  the 
State  Board  of  Education  has  formulated  regulations  which  are 
to  be  found  in  the  pamphlet  entitled,  "Missouri  Pupil 
Transportation)  laws.  Regulations  and  Standards,  Revised 
Edition  1957,  Publication  No.  73. " The  minimum  standards  for 
signal  lamps  are  set  out  in  that  publication,  at  page  43,  et 
see. 

By  the  express  terms  of  Section  304. 060,  supra,  the 
regulations  above  referred  to  are  made  a part  of  every  con- 
tract entered  into  by  a school  district  for  the  transportation 
of  school  children,  regardless  of  whether  the  district  is  the 
recipient  of  state  aid.  It  is  made  the  obligation  of  the 
school  board  to  afford  the  contractor  a hearing  after  notice, 
and  if  it  is  found  that  he  has  violated  these  regulations,  to 
cancel  his  contract , 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  vehicles 
used  for  the  transportation  of  school  children  must  meet  the 
regulations  governing  pupil  transportation  adopted  by  the 
State  Board  of  Education  before  a school  district  can  legally 
pay  out  money  to  a contractor  providing  such  transportation, 
regardless  of  whether  the  district  receives  state  aid* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  John  W.  Xnglish. 


Yours  very  truly. 


JWI  tml 


JOHN  M,  DALTON 
Attorney  General 


LABOR  UNIONS: 

COUNTY  HIGHWAY  COMMISSION: 
COLLECTIVE  BARGAINING: 


Under  provisions  of  Constitution  of  19^5 > 
and  Revised  Statutes  of  Missouri  19^2: 

(1)  Employees  of  county  highway  commis- 
sion may  organize  a labor  union.  (2) 
County  court  cannot  enter  into  collective 
bargaining  with  such  union.  (3)  County 
Court  cannot  enter  contract  of  employ- 
ment with  such  union. 

March  15,  1957 


Honorable  W.  H.  S.  O'Brien  . 

Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Mr.  O'Brien: 

This  department  is  in  receipt  of  your  recent  request  for  a 
legal  opinion  reading  in  part  as  follows: 

"Mr.  Perry  Bud  Richardson,  International  Repre- 
sentative and  Organizer  of  the  ' International 
Union  of  Operating  Engineers',  has  come  before 
the  County  Court  of  Jefferson  County  and  has 
stated  that  his  union  has  been  authorized  by  a 
majority  of  the  employees  of  the  Jefferson  County 
Highway  Department  to  represent  those  employees 
in  negotiating  a labor  contract.  The  County 
Court  requested  me  to  represent  them  and  render 
legal  advice  to  them  in  this  transaction.  On 
behalf  of  the  County  Court  I requested  the  union 
to  provide  us  with  whatever  legal  authority  they 
might  have  authorizing  a County  Court  to  take 
action  in  this  regard.  The  County  Court  was  fur- 
nished with  an  opinion  written  by  a lawyer  repre- 
senting that  particular  union,  a copy  of  the  en- 
tire opinion  is  enclosed  herein. 

"Will  you  kindly  render  an  opinion  on  the  follow- 
ing issues: 

1.  Under  the  constitution  and  statutes  of  this 
State  can  employees  of  a County  Highway  Depart- 
ment organize  or  become  members  of  a labor  union? 

2.  Under  the  constitution  and  statutes  of  Missouri 
may  a County  Court  enter  Into  collective  bargain- 
ing with  a labor  union  which  represents  the  employees 
of  a County  Highway  Department? 

3.  Under  the  constitution  and  statutes  of  this  State 
may  the  County  Court  enter  into  and  execute  a con- 
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tract  of  employment  with  a labor  union  which  repre- 
sents the  employees  of  the  County  Highway  Depart- 
ment?" 

The  County  Highway  Department  la  referred  to  in  each  of  the 
three  Inquiries  of  the  opinion  request,  although  our  research  fails 
to  disclose  any  statutory  authority  for  the  highway  department  In 
any  of  the  counties  of  Missouri,  Ve  do  find  that  Chapter  230  RSMo 
1949*  pertains  to  the  establishment  of  a county  highway  commission, 
its  powers  and  duties. 

Section  230.080  RSMo  19^9,  empowers  the  county  highway  commis- 
sion to  employ  technical  and  other  help  as  may  be  deemed  necessary 
for  the  administration  and  enforcement  of  the  chapter.  Ve  assume 
that  where  the  county  highway  department  is  mentioned  in  the  opin- 
ion request,  such  references  were  intended  to  refer  to  the  county 
highway  commission,  and  we  shall  so  treat  them  in  the  course  of 
our  discussion. 

Ve  construe  the  first  inquiry  to  ask  if  the  constitution  and 
statutes  of  Missouri  authorise  employees  of  a county  highway  com- 
mission to  organize  and  become  members  of  a labor  union.  The  only 
provisions  of  the  Missouri  Constitution  of  19^5  referring  to  or- 
ganized labor  and  collective  bargaining  are  those  found  in  Article 
I,  Section  29,  and  read  as  follows: 

"Organized  labor  and  collective  bargaining. — 

That  employees  shall  have  the  right  to  organize 
and  to  bargain  collectively  through  representa- 
tives of  their  own  choosing." 

It  is  noted  that  the  above-quoted  constitutional  provision  does 
not  specifically  refer  to  any  particular  kind  or  class  of  em- 
ployees, and  upon  first  thought  it  would  appear  that  the  section 
could  be  reasonably  construed  as  affording  employees  of  every  kind 
or  class  the  rights  therein  guaranteed.  However,  for  reasons  here- 
inafter given,  it  is  believed  that  public  employees  of  a county 
highway  commission  have  the  legal  right  to  organize  labor  unions 
the  same  as  employees  in  private  industry,  but  such  public  em- 
ployees do  not  have  the  right  to  enter  into  collective  bargain- 
ing negotiations  and  contracts  of  that  nature  in  the  same  manner 
as  other  employees. 

The  principle  of  law,  that  public  employees  of  a city  have 
the  right  to  organize  labor  unions,  although  they  do  not  have  the 
right  to  bargain  collectively  with  their  employers,  was  upheld 
by  the  Supreme  Court  of  Missouri,  sitting  in  banc,  in  the  case  of 
City  of  Springfield  v.  Clouse  et  al.,  206  SV2d  539.  This  was  a 
declaratory  judgment  action  seeking  to  determine  the  city's  power 
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to  enter  into  collective  bargaining  agreements  with  a labor  union 
composed  of  city  employees,  and  concerning  wages,  hours,  collec- 
tion of  union  dues  and  working  conditions.  The  trial  court  reached 
a decision  that  Article  I,  Section  29  of  the  Missouri  Constitution 
of  1945,  applies  to  municipal  employees,  i.e.,  such  employees  had 
the  right  to  organize  labor  unions,  but  the  city  W23  unauthorized 
to  enter  into  collective  bargaining  agreements  with  representatives 
of  such  union.  In  reviewing  the  action  of  the  trial  court  the  Sup- 
reme Court,  in  discussing  the  issues  involved,  said  at  l.c.  542, 

5^3  and  545: 

"This  ruling  does  not  mean,  as  defendants*  counsel 
seem  to  fear,  that  public  employees  have  no  right 
to  organize.  All  citizens  have  the  right,  preserved 
by  the  First  Amendment  to  the  United  States  Constitu- 
tion and  Sections  8 and  9 of  Article  I of  the  1945 
Missouri  Constitution,  Sections  14  and  29,  Art.  2, 
Constitution  of  1875,  to  peaceably  assemble  and  or- 
ganize for  any  proper  purpose,  to  speak  freely  and 
to  present  their  views  and  desires  to  any  public 
officer  or  legislative  body.  Employees  had  these 
rights  before  Section  29,  Article  I,  1945  Constitu- 
tion was  adopted.  * * * Organization  by  citizens 
is  a method  of  the  democratic  way  of  life  and  most 
helpful  to  the  proper  functioning  of  our  represen- 
tative form  of  government.  It  should  be  safeguarded 
and  encouraged  as  a means  for  citizens  to  discuss 
their  problems  together  and  to  bring  them  to  the 
attention  of  public  officers  and  legislative  bodies. 
Organizations  are  likewise  helpful  to  bring  public 
officers  and  employees  together  to  survey  their  work 
and  suggest  Improvements  in  the  public  service  as 
well  aB  in  their  own  working  conditions.  Our  Gener- 
al Assembly  has  even  provided  by  statute  for  an  or- 
ganization of  all  trial  and  appellate  Judges  of  this 
state  to  consider  and  discuss  the  work  of  the  courts 
and  make  recommendations  for  legislation.  ***** 
Organizations  of  other  state,  county  and  municipal 
officers  are  well  known  and  have  long  been  recog- 
nized as  serving  a useful  purpose.  Nevertheless, 
the  organization  and  activity  in  organizations  of 
public  officers  and  employees  is  subject  to  some 
regulation  for  the  public  welfare.  ******* 

" * * * However,  collective  bargaining  by  public  em- 
ployees is  an  entirely  different  matter.  This  was 
pointed  out  by  such  a friend  of  union  labor  as  our 
late  President,  Franklin  0.  Roosevelt,  in  a letter 
to  the  head  of  a union  of  Federal  employees,  which 
was  read  in  the  debates  on  Section  29  in  our  Consti- 
tutional Convention.  This  letter  states:  'All  Govern- 
ment employees  should  realize  that  the  process  of  col- 
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lective  bargaining,  as  usually  understood,  cannot 
be  transplanted  into  the  public  service.  It  hat: 
its  distinct  and  insurmountable  limitations  when 
applied  to  public  personnel  management.  The  very 
nature  and  purposes  of  Government  make  it  impossible 
for  administrative  officials  to  represent  fully  or 
to  bind  the  employer  in  mutual  discussions  with  Govern- 
ment employe  organizations.  The  employer  is  the  whole 
people,  who  speak  by  means  of  laws  enacted  by  their 
representatives  in  Congress.  Accordingly,  administra- 
tive officials  and  employes  alike  are  governed  and 
guided,  and  in  many  instances  restricted,  by  laws 
which  establish  policies,  procedures,  or  rules  in 
personnel  matters.' 


"Undoubtedly  Section  29  had  a different  purpose.  It 
was  Intended  to  safeguard  collective  bargaining  as 
that  term  was  usually  understood  in  employer  and  em- 
ployee relations  in  private  industry.  * * * The  only 
field  in  which  employees  have  over  had  established 
collective  bargaining  rights,  to  fix  the  terms  of 
their  compensation,  hours  and  working  conditions,  by 
such  collective  contracts,  was  in  private  industry.*  * 

"Under  our  form  of  government,  public  office  or  em- 
ployment never  has  been  and  cannot  become  a matter 
of  bargaining  and  contract,  * * * This  is  true  because 
the  whole  matter  of  qualifications,  tenure,  compensa- 
tion and  working  conditions  for  any  public  service, 
involves  the  exercise  of  legislative  powers.  Except 
to  the  extent  that  all  the  people  have  themselves 
settled  any  of  these  matters  by  writing  them  into  the 
Constitution,  they  must  be  determined  by  their  chosen 
representatives  who  constitute  the  legislative  body. 

It  is  a familiar  principal  of  constitutional  law  that 
the  legislature  cannot  delegate  its  legislative  powers 
and  any  attempted  delegation  thereof  is  void.  * * * 
Although  executive  and  administrative  officers  may  be 
vested  with  a certain  amount  of  discretion  and  may  be 
authorized  to  act  or  make  regulations  in  accordance 
with  certain  fixed  standards,  nevertheless  the  matter 
of  making  such  standards  involves  the  exercise  of  leg- 
islative powers.  Thus  qualifications,  tenure,  compen- 
sation and  working  conditions  of  public  officers  and 
employees  are  wholly  matters  of  lawmaking  and  cannot 
be  the  subject  of  bargaining  or  contract.  Such  bar- 
gaining could  only  be  usurpation  of  legislative  powers 
by  executive  officers;  and,  of  course,  no  legislature 
could  bind  itself  or  its  successor  to  make  or  continue 
any  legislative  act.  Therefore,  this  section  can  only 
be  construed  to  apply  to  enqployees  in  private  industry 
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where  actual  bargaining  may  be  used  from  which  valid 
contracts  concerning  terms  and  conditions  of  work  may 
be  made.  It  cannot  apply  to  public  employment  where 
it  could  amount  to  no  more  than  giving  expression  to 
desires  for  the  lav/maker's  consideration  and  guidance. 

For  these  fundamental  reasons,  our  conclusion  is  that 
Section  29  cannot  reasonably  be  construed  as  conferring 
any  collective  bargaining  rights  upon  public  officers 
or  employees  in  their  relations  with  state  or  municipal 
government . " 

While  the  factual  situation  in  this  case  involved  civil  employees 
of  the  City  of  Springfield,  yet  the  court  referred  to  them  as  public 
employees  in  almost  every  Instance,  and  it  is  our  thought  that  the 
conclusion  reached  applies  equally  as  well  to  employees  of  the  county 
highway  commission. 

Section  70.210  RSMo  1949,  defines  the  term  political  subdivision 
to  be: 


"The  term  'political  subdivisions'  as  used  in  sections 
70.210  to  70.320  shall  be  construed  to  include  counties, 
townships,  cities,  towns,  villages,  school,  road,  drain- 
age, sewer,  levee  and  fire  districts." 

From  the  above-quoted  definition  it  is  clear  that  a county  is  a po- 
litical subdivision  of  the  state,  and  it  follows  that  enqployees  of  a 
county  highway  commission  would  be  public  employees  of  their  county, 
a political  subdivision  of  the  state. 

Our  research  further  discloses  that  no  Missouri  statutes  prohibit 
employees  of  a county  or  other  political  subdivision  of  the  state  from 
becoming  members  of  a labor  union. 

In  view  of  the  foregoing,  and  in  answer  to  the  first  inquiry  of  the 
opinion  request.  It  is  our  thought  that,  under  provisions  of  the  Consti- 
tution and  Statutes  of  Missouri,  employees  of  a county  highway  commis- 
sion are  authorized  to  organize  and  become  members  of  a labor  union. 

We  understand  the  second  inquiry  to  be  whether  or  not  the  Constitu- 
tion and  Statutes  of  Missouri  empower  the  county  court  to  enter  into 
collective  bargaining  negotiations  with  a labor  union  representing  em- 
ployees of  the  county  highway  commission. 

Again  we  call  attention  to  the  case  of  City  of  Springfield  v. 

Clouse  et  al.,  supra,  as  it  is  the  only  Missouri  case  we  have  been 
able  to  find  in  point  with  the  questions  presented  in  the  opinion  re- 
quest. After  holding  that  it  wa3  proper  for  public  employees  to  or- 
ganize labor  unions,  the  court  had  something  further  to  say  in  regard 
to  the  collective  bargaining  powers  of  public  employees'  unions,  and 
also  the  power  of  public  officers  to  enter  into  such  negotiations  un- 
der provisions  of  Article  I,  Section  29  of  the  Constitution,  supra,  as 
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stated  above,  beginning  with  the  second  paragraph  of  the  cjuote  on 
page  3. 

In  the  case  of  State  ex  rel.  Floyd  v.  Philpot,  364  Mo.,  at 
735,  the  court  held  that  under  provisions  of  the  new  Missouri  Con- 
stitution county  courts  vrere  not  named  among  the  Judicial  courts  of 
the  state,  and  aside  from  the  management  of  financial  affairs  of  the 
county,  a county  court  now  nas  only  those  powers  conferred  by  stat- 
ute. At  l.c.  744,  the  court  said: 

"County  Courts  are  not  now  named  among  the  'con- 
stitutional courts'  in  which  the  Judicial  power 
of  the  state  is  vested  (Article  V,  Constitution 
of  Missouri  1945)#  but  such  courts  are  recognized 
in  the  Article  treating  with  'Local  Government,' 
and  they  are  given  authority  to  'manage  all  county 
business  as  prescribed  by  law. ' Section  7#  Article 
VI,  Constitution  of  Missouri  1945.  The  authorities 
are  uniform  to  the  effect  that,  outside  of  the  manage- 
ment of  the  fiscal  affairs  of  the  county,  such  courts 
possess  no  powers  except  those  conferred  by  statute, 

Rippeto  v.  Thompson,  358  Mo.  721,  216  S.W. (2d)  505, 

508:  Bradford  v.  Phelps  County,  357  Mo.  830,  210  S.W. 

(2d)  996,  999;  Lancaster  v.  Atchison  County,  352  Mo. 

1039#  180  S.W. (2d)  706.  708 j State  ex  rel.  Walther 
v.  Johnson,  351  Mo.  293,  173  S.W. (2d)  4ll,  413.” 

Chapter  49,  RSMo  1949,  is  in  regard  to  county  courts  and  county 
buildings,  and  it  appears  that  the  general  powers  of  the  county  court, 
including  that  of  entering  into  and  becoming  a party  to  various  class- 
es of  contracts  on  behalf  of  the  county,  are  set  forth.  It  is  noted 
that  none  of  such  statutory  provisions  provide  that  a county  court  may 
enter  into  collective  bargaining  negotiations,  or  may  enter  into  con- 
tracts of  employment  with  a labor  union  representing  county  employees. 
In  the  absence  of  any  statutory  provisions  authorizing  it  to  do  so, 
a county  court  does  not  have  the  power  and  cannot  enter  into  nego- 
tiations with  a labor  union,  or  enter  Into  contracts  of  employment 
with  representatives  of  such  unions.  In  this  connection,  we  call  at- 
tention again  to  the  case  of  City  of  Springfield  v.  Clouse  et  al.# 
supra,  in  which  the  court  held  that  Article  I,  Section  29,.  of  the 
Constitution  had  no  reference  to  public  officers  and  employees,  but 
applied  only  to  employers  and  employees  in  private  industry.  The 
court  further  stated  that  collective  bargaining  was  for  the  purpose 
of  reaching  agreements  resulting  in  binding  contracts  between  unions 
representing  employees  and  their  employers,  and  the  only  field  in 
which  collective  bargaining  rights  of  employees  to  fix  the  terms  of 
their  compensation,  hours,  and  working  conditions  by  such  contracts 
was  in  private  industry. 
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Therefore,  in  view  of  the  foregoing,  and  In  answer  to  the 
second  inquiry.  It  is  our  thought  that  under  the  provisions  of  the 
Constitution  and  Statutes  of  Missouri,  a county  court  lacks  the  power 
and  cannot  enter  into  collective  bargaining  negotiations  with  a labor 
union  representing  employees  of  the  county  highway  commission. 

The  third  inquiry  asks  whether  provisions  of  the  Constitution 
and  Statutes  of  Missouri  empower  the  county  court  to  enter  into  and 
execute  a contract  of  employment  with  a labor  union  representing  em- 
ployees of  the  county  highway  commission.  For  the  reasons  given  in 
our  discussion  of  the  second  inquiry,  and  in  answer  to  the  third  in- 
quiry, it  is  believed  that  under  provisions  of  the  Constitution  and 
Statutes  of  Missouri,  the  county  court  lacks  the  power  and  cannot 
enter  into  and  execute  a contract  of  employment  with  a labor  union 
representing  employees  of  the  county  highway  commission. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  under 
provisions  of  the  Missouri  Constitution  of  19^5,  and  Revised  Stat- 
utes of  Missouri  for  19^9:  (l)  Employees  of  a county  highway  com- 

mission may  legally  organize  and  become  members  of  a labor  union; 

(2)  a county  court  lacks  the  power  to  enter  into  collective  bargain- 
ing with  a labor  union  representing  employees  of  a county  highway 
commission;  (3)  a county  court  lacks  the  power  to  enter  into  and  exe- 
cute a contract  of  employment  with  a labor  union  representing  em- 
ployees of  a county  highway  coranission. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Paul  N.  Chitwood. 


Very  truly  yours. 


PMC/ld 


John  M.  Dalton 
Attorney  General 


CORONER’S  INQUEST:  Each  juror  attending  a coroner’s  in- 
JURORS:  quest  shall  receive  the  sum  of  $3.00 

per  day. 


Honorable  W.  H.  S.  O'Brien 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads: 

"RE:  Official  Opinion  Interpret- 
ing Section  4.94-.  170  R.S.I4.19A9, 

’Fees  of  Jtirors’ 

"I  hare  been  asked  by  the  Coroner 
of  Jefferson  County  to  request  an 
official  opinion  from  your  office 
concerning  the  above  captioned 
statute. 

"By  way  of  explanation  may  I first 
state  that  quite  frequently  when 
death  occurs  late  at  night  and  the 
circumstances  cause  the  office  of 
the  Coroner  to  take  action,  a coro- 
ner’s jury  is  summoned  and  they  then 
view  the  body  in  the  condition  in 
which  it  has  been  found.  Thereafter, 
depending  upon  the  circumstances  the 
coroner  either  requests  an  autopsy 
be  made  or  permits  the  body  to  be  em- 
balmed and  prepared  for  burial.  In 
these  instances  the  jury  is  then  ex- 
cused and  directed  to  report  back  at 
whatever  later  time  may  be  selected 
for  the  holding  of  an  inquest.  Oc- 
casionally it  develops  at  the  inquest 
that  additional  investigation  is  re- 
quired, in  which  case  the  jury  would 
again  be  excused  and  directed  to  ap- 
pear at  a later  date  for  the  continu- 
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ance  of  the  inquest. 

"It  has  been  the  practice  that  the 
jury  would  be  sworn  immediately  be- 
fore their  viewing  of  the  body. 


"My  request  is  as  follows: 

"1.  In  the  event  that  a coroner’s 
jury  ia  called  and  sworn  for  the 
purpose  of  viewing  a body,  and  is 
later  recalled  to  complete  the  in- 
quest, how  much  should  be  paid  to 
each  juror  for  such  service? 


"3.  In  the  event  shat  in  addition 
to  services  as  described  above  a 
jury  should  be  recalled  on  a later 
date  for  additional  testimony,  how 
much  additional,  if  any,  should  each 
juror  be  paid?" 

Section  494*170,  RSMo  1949 » wa3  amended  by  House  Bill 
Mo.  206  which  was  enacted  by  the  68th  General  Assembly  and 
which  reads  as  follows: 


"1.  Except  as  otherwise  provided  by 
law  jurors  shall  be  allowed  fees  for 
their  services  as  follows: 


"(1)  For  each  juror  attending  a view 
or  execution  of  a writ  of  ad  quod 
damnum,  per  day $1.00 

"(2)  For  each  juror  attending  a coro- 
ner’s Inquest  per  day 3*00 

"(3)  For  each  person  summoned,  at- 
tending and  reporting  to  any  court 
of  record,  per  day • 1.00 


"(4)  For  each  mile  traveled  in  going 
to  and  returning  from  the  place  of 
the  trial  in  attending  any  trial  be- 
fore a court  of  record,  per  mile  • • .07 
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"2.  All  fees  allowed  jurors  as  above 
shall  be  taxed  as  costs  in  the  cases, 
respectively,  in  which  they  were  sum- 
moned; but  Jurors  serving  in  more  than 
one  case  on  the  same  day,  at  the  same 
place,  shall  be  allowed  fees  only  in 
one  case;  and  any  juror,  who  claims 
fees  for  attending  in  two  or  more  cases, 
on  the  same  day,  at  the  same  place, 
shall  not  be  allowed  fees  for  that  day." 

Tour  first  question  reads: 

"In  the  event  that  a coroner’s  jury  is 
called  and  sworn  for  the  purpose  of 
viewing  a body,  and  is  later  recalled 
to  complete  the  inquest,  how  much  should 
he  paid  to  each  juror  for  such  service?" 

We  are  not  sure  whether  by  the  term  "and  is  later  re- 
called to  complete  the  inquest"  you  mean  recalled  the  same 
day  that  the  first  part  of  the  inquest  was  held,  or  on  some 
other  and  later  day.  From  the  language  of  the  section 
quoted  above,  it  would  seem  clear  that  if  the  jury  is  re- 
called to  complete  the  inquest  the  same  day  that  the  first 
part  of  the  inquest  was  held  that  each  juror  would  receive 
only  the  sum  of  $3*00  as  is  provided  by  Section  494.170. 

If  recalled  at  a later  and  another  day  we  believe  that  the 
sum  which  they  receive  would  be  $3-00. 

Tour  second  question  is: 

"In  the  event  that  in  addition  to  ser- 
vices as  described  above  a Jury  should 
be  recalled  on  a later  date  for  addi- 
tional testimony,  how  much  additional, 
if  any,  should  each  juror  be  paid?" 

We  are  not  completely  clear  as  to  your  meaning  on  this 
but  our  construction  of  it  is  that  you  mean  that  the  jury 
would  be  reassembled  at  a later  date  to  further  serve  in 
the  capacity  as  a coroner’s  Jury.  In  this  event,  according 
to  the  language  of  the  section  quoted  above,  each  juror 
would  receive  the  sum  of  $3*00  per  day. 
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C0NCLU3I0II 


It  is  the  opinion  of  this  department  that  each  juror 
attending  a coroner's  inquest  shall  receive  the  sum  of 
$3.00  per  day. 

• The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  wy  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 


HFWilc 


DEAD  HUMAN  BODIES:  A dead  human  body,  which  is  not  required  to 

STATS  ANATOMICAL  BOARD:  be  buried  at  public  expense,  does  not  come 
DUFO JITXOII  OF:  within  the  jurisdiction  of  the  Missouri  State 

Anatomical  Board . 


July  17,  1957 


M.  D.  Overholser,  M.  D. 

Secretary 

Missouri  State  Anatomical  Board 
Medical  Center 
Department  of  Anatomy 
University  of  Missouri 
Columbia,  Missouri 

Dear  Dr.  Overholser: 

Your  recent  request  for  an  official  opinion  reads: 

"May  we  have  your  opinion  concerning  the 
legality  of  the  delivery  of  a dead  human 
body  from  this  state  to  a medical  school 
in  another  state  at  the  direction  of  the 
next  of  kin. 

The  particular  circumstances  Involved  are 
as  follows:  A body  in  the  custody  of  a 
funeral  director  in  Missouri  was  transported 
to  the  Department  of  Anatomy  of  a medical 
school  in  another  state  with  the  information 
that  the  body  had  been  released  to  that  in- 
stitution by  the  wife  and  stepson  of  the 
deceased.  The  Secretary  of  the  particular 
Local  Anatomical  Board  and  the  particular 
Registrar  of  Vital  Statistics  in  Missouri 
ruled  that  the  body  could  not  be  trans- 
ported across  the  3tate  line.  This  ruling 
was  based  on  their  Interpretations  of  the 
Anatomical  Law  sections  3 and  4 and  the 
Revised  (1956)  Probate  Code:  Section  26l. 
The  body  in  question  was  subsequently  re- 
turned to  Missouri. 

"The  chairman  of  the  Department  of  Anatomy 
in  the  other  state  felt  that  this  was  not 
a case  of  an  unclaimed  body  (and  therefore 
under  the  jurisdiction  of  the  Anatomical 
Board)  being  transported  out  of  the  State, 
but  rather  a case  of  the  family  directing 
the  final  disposition  of  the  remains  to  a 
medical  school  in  another  state.  He  has 
requested  a clarification  of  the  inter- 
pretation of  the  laws  Involved. 
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"Certainly  If  this  were  the  wish  of  the  de- 
ceased as  expressed  in  a will  there  would 
be  no  doubt  as  to  the  legality  of  the  dis- 
position of  the  body  In  another  state,  but 
our  question  is  concerned  with  the  rl#it  of 
the  next  of  kin  when  direction  for  final 
disposition  had  not  been  expressed  in  a will 
of  the  deceased." 

In  regard  to  the  above,  we  note  your  reference  to  Section 
261  of  the  Missouri  Probate  Code  and  your  statement  that  the 
ruling  of  the  Anatomical  Board  was  in  part  based  upon  this  sec- 
tion. Section  26l  of  the  Probate  Code  is  now  Section  474. 310, 
V.A.M.S.  Missouri  Cumulative  Supplement,  1955#  and  reads: 

"Any  person  of  sound  mind,  eighteen  years 
of  age  or  older  may  by  last  will  devise 
his  real  or  personal  property  and  may  also 
devise  the  whole  or  any  part  of  his  body 
to  any  college,  university,  licensed  hospi- 
tal or  to  the  state  anatomical  board  for 
use  in  the  manner  expressly  provided  by  his 
will  or  otherwise.” 

Inasmuch  as  you  state  that  the  deceased  in  the  Instant  case 
did  not  make  a will,  the  above  section  could  not  possibly  have 
any  bearing  upon  the  situation. 

We  next  direct  your  attention  to  numbered  paragraphs  1 and 
2 of  Section  194.120,  RSMo  1949#  which  paragraphs  read: 

"1.  That  the  heads  of  departments  of 
anatomy,  professors  and  associate  profes- 
sors of  anatomy  at  the  educational  institu- 
tions of  the  state  of  Missouri  which  are  now 
or  may  hereafter  become  incorporated,  and  in 
which  said  educational  institutions  human 
anatomy  is  investigated  or  taught  to  students 
in  attendance  at  said  educational  institutions, 
shall  be  and  hereby  are  constituted  the  Mis- 
souri State  Anatomical  Board,  herein  referred 
to  in  Sections  194.120  to  194. 180  as  'the 
board.' 

"2.  The  board  shall  have  exclusive  charge 
and  control  of  the  disposal  and  delivery  of 
dead  human  bodies,  as  described  in  sections 
194.120  to  194.180,  to  and  among  such  educa- 
tional institutions  as  under  the  provisions 
of  said  sections  are  entitled  thereto . " 

We  next  direct  your  attention  to  numbered  paragraph  1 of 
Section  194.150,  which  reads: 
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"1.  Superintendents  or  wardens  of  peni- 
tentiaries , houses  of  correction  and  bride- 
wells, hospitals.  Insane  asylums  and  poor 
houses,  and  coroners,  sheriffs,  jailers,  olty 
and  county  undertakers,  and  all  other  state, 
county,  town  or  city  officers  having  the 
custody  of  the  body  of  any  deceased  person 
required  to  be  burled  at  public  expense , shall 
be  and  hereby  are  required  immediately  to 
notify  the  secretary  of  the  board,  or  the  per- 
son duly  designated  by  the  board  or  by  its 
secretary  to  receive  such  notice,  whenever 
any  such  body  or  bodies  come  into  his  or  their 
custody,  charge  or  control,  and  shall,  without 
fee  or  reward,  deliver,  within  a period  not 
to  exceed  thirty- six  hours  after  death,  ex- 
cept in  cases  within  the  Jurisdiction  of  a 
coroner  where  retention  for  a longer  time 
may  be  necessary,  such  body  or  bodies  into 
the  custody  of  the  board  and  permit  the 
board  or  its  agent  or  agents  to  take  and  re- 
move all  such  bodies,  or  otherwise  dispose 
of  them;  provided,  that  each  educational  in- 
stitution receiving  a body  from  tae  boar? 
shall  hold  such  body  for  at  least  thirty- days, 
during  which  tine  relative  or  friend  of  any 
such  deceased  person  or  persons'  shall  have  the 
right  to  take  and  receive  the  dead  body  from 
the  possession  of  any  person  in  whose  charge  or 
custody  Tt~  may  ue~  found,  for  the  purpose  of 
Interment,  upon  paying  the  expense  of  such 


(Underscoring  ours . ) 

The  above  sets  out  the  situations  in  which  the  State 
Anatomical  Board  has  a right  to  receive  dead  human  bodies.  The 
first  underlined  portion  limits  the  class  of  bodies  to  those 
"required  to  be  buried  at  public  expense."  That  is  not  the 
situation  here  since  the  body  is  not  to  be  required  to  be  buried 
at  public  expense,  and  thus,  the  Instant  case  is  automatically 
removed  from  the  compass  of  Section  19^.150,  supra. 

It  would  appear  without  further  discussion  that  the  body 
in  the  instant  situation  does  not  come  within  that  class  of 
bodies  to  which  the  State  Anatomical  Board  has  any  olalm  what- 
soever. 

In  view  of  the  faot  that  we  have  held  that  in  the  instant 
situation  the  State  Anatomical  Board  has  no  scintilla  of  right 
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to  or  Interest  In  the  particular  dead  body  In  question.  It  would 
appear  that  what  right  of  disposition  of  the  body  the  wife  of 
the  deceased  had  In  regard  to  Its  disposition  was  not  a matter 
of  any  official  concern  of  the  state  Anatomical  Board. 

CONCLUSION 

It  Is  the  opinion  of  this  department  that  a dead  human  body 
which  Is  not  required  to  be  burled  at  public  expense  does  not 
come  within  the  Jurisdiction  of  the  Missouri  State  Anatomleal 
Board. 

The  foregoing  opinion,  which  Is  hereby  approved,  was  pre- 
pared by  Assistant  Attorney  General  Hugh  P.  Williamson. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 

By 


HFW/bi 


Robert  R.  We  l oom 
Assistant  Attorney  General 


ASSESSORS:  In  the  case  of  part  time  deputy  county  assessors,  a 

DEPUTY  ASSESSORS:  portion  of  whose  salary  is  paid  out  of  the  county 

treasury  and  a portion  by  the  assessor  personally, 
are  county  employees  and  that  the  county  is  liable 
for  social  security  contributions  to  the  extent  of 
the  amount  of  salary  which  it  pays  to  them;  the  county  is  not  liable 
for  contributions  for  unemployment  compensation  for  deputy  assessors; 
and  part  time  deputy  assessors  would  not,  to  the  extent  that  their 
salaries  are  paid  by  the  county,  automatically  come  within  the  pro- 
visions of  the  Workmen's  Compensation  Act. 


Honorable  W.  H.  S.  O'Brien 
Proseouting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


1S57 


Dear  Sir: 

Your  reoent  request  for  an  official  opinion  reads: 

"I  have  been  asked  by  Mr.  OBoar  'Bud'  Kasten, 
Assessor  of  Jefferson  County  to  request  an 
opinion  from  your  office  concerning  the  fol- 
lowing inquiries: 

1.  Various  Individuals  are  hired  on  a 
part  time  basis  for  the  purpose  of  taking 
personal  property  tax  assessment  listings; 
and  for  this  they  are  paid  a fixed  amount 
per  list,  are  not  paid  a set  salary  and  are 
employed  on  part  time  basis.  Query:  should 
these  individuals  be  construed  as  employees 
of  the  County  or  employees  of  the  assessor 
personally,  for  the  purpose  of  federal  social 
security  payment? 

2.  Would  the  fact  that  four  or  more  of 
these  Individuals  are  employed  as  above  de- 
scribed cause  either  the  assessor  or  the 
County  Court  to  be  liable  for  contribution 
for  unemployment  compensation? 

3.  If  suoh  an  Individual  as  above  de- 
scribed were  to  be  Involved  In  an  automobile 
collision  causing  personal  injury  to  another 
person  or  causing  personal  injury  resulting 
In  death  to  another  person,  would  the  so- 
called  'deputy  assessor'  be  protected  by  the 
immunity  that  Is  inherent  to  the  sovem  state? 
Purther  query:  Would  the  assessor  be  liable 
under  the  doctrine  of  'respondeat  superior'? 
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4.  Assuming  that  an  assessor  of  a 3rd 
class  county  such  as  Jefferson  County  were 
to  have  a total  number  of  employees,  both 
clerical,  stenographic  and  as  deputy  asses- 
sors, to  satisfy  the  numerical  requirement 
under  the  provisions  of  the  Workman's  Com- 
pensation Act  referring  to  major  employers, 
would  such  an  assessor  be  automatically  under 
Workman's  Compensation? 

5.  1 would  further  be  interested  in  any 
comments  your  office  may  have  in  the  above 
areas  of  consideration  as  they  would  apply 
to  other  public  officers  of  the  County. 

"If  the  above  inquiries  are  not  dear  to  the 
member  of  your  staff  to  whom  this  request  is 
directed,  please  ask  for  clarification  before 
attempting  to  render  an  official  opinion." 

In  answer  to  your  first  question,  we  enclose  a copy  of  an 
opinion  rendered  by  this  department  on  October  26,  1931,  to 
Phillip  A.  Grimes,  Prosecuting  Attorney  of  Boone  County,  which 
opinion  holds  that  such  employees  as  you  mention  are  county  em- 
ployees and  that  the  county  is  liable  for  social  security  con- 
tributions to  the  extent,  and  upon  the  basis,  of  the  amount  paid 
by  the  county  to  suoh  employees. 

In  regard  to  your  second  question,  we  will  state  that  we  do 
not  believe  that  a county  employee  would  come  within  the  compass 
of  the  Employment  Security  Law.  Subparagraph  6 of  paragraph  16 
of  Seotlon  2o8.030,  Cura.  Supp.  1953,  reads: 

*'(6)  The  term  'employment'  shall  not  lnoludei" 

This  is  followed  by  subparagraph  (e)  which  reads: 

'(e)  Service  performed  in  the  employ  of  this 
state  or  of  any  political  subdivision  thereof 
or  of  any  instrumentality  of  this  state  or  its 
political  subdivisions:" 

This  would  include  deputy  assessors,  since  they  are,  to  a 
limited  extent,  employees  of  the  county,  and  since  a county  is 
a political  subdivision  of  the  state,  suoh  deputy  assessors, 
therefore,  do  not  come  within  the  compass  of  the  state  employ- 
ment security  law,  so  far  as  the  county  is  concerned.  Regarding 
personal  liability  of  the  assessor  we  will  not  give  an  opinion 
since  that  is  a matter  involving  only  a private  individual. 

In  regard  to  question  numbered  three,  as  to  any  liability 
on  the  part  of  the  assessor  personally,  or  of  the  deputy  assessor 
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personally,  we  do  not  give  an  opinion,  since  this  Is  a matter 
personal  to  them. 

Your  final  question  relates  to  employees  of  the  assessor 
automatically  coming  under  the  provisions  of  the  Workmen's  Com- 
pensation Act. 

Section  287.030  reads: 

"The  word  'employer'  as  used  In  this  chapter 
shall  be  construed  to  mean: 

1 

(1)  Every  person,  partnership,  associa- 
tion, corporation,  trustee,  receiver,  the  le- 
gal representatives  of  a deceased  employer, 
and  every  other  person.  Including  any  person 
or  corporation  operating  a railroad  and  any 
public  service  corporation,  using  the  service 
of  another  for  payj 

(2)  The  Btate,  county,  municipal  corpora- 
tion, township,  school  or  road,  drainage,  swamp 
and  levee  districts,  or  school  boards,  board  of 
education,  regents,  curators,  managers  or  con- 
trol commission,  board  or  anydbher  political 
subdivision,  corporation,  or  quasi  corporation, 
or  oltles  under  special  charter,  or  under  the 
consul sslon  fora  of  government,  which  elects 

to  aooept  this  chapter  by  law  or  ordinance. 

(3)  Any  reference  to  the  employer  shall 
also  include  his  Insurer." 

Prom  the  above.  It  will  be  seen  that  a county  and  county 
employees  are  not  "automatically"  under  the  provisions  of  the 
Workmen's  Compensation  Act  so  far  as  salary  paid  to  them  by  the 
county  Is  concerned,  but  that  to  come  within  It,  positive  aotion 
must  be  taken  by  the  county  court . 

We  note  the  general  Invitation  contained  in  your  Number  5. 
We  hesitate  to  make  this  attempt  because  you  do  not  indicate, 
with  sufficient  definiteness,  the  Information  whioh  you  desire. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  In  the  case  of 
part  time  deputy  county  assessors,  a portion  of  whose  salary  Is 
paid  out  of  the  county  treasury  and  a portion  by  the  assessor 
personally,  are  oounty  employees  and  that  the  county  Is  liable 
for  social  security  contributions  to  the  extent  of  the  amount 
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of  salary  which  It  pays  to  them;  the  county  Is  not  liable  for 
contributions  for  unemployment  compensation  for  deputy  asses- 
sors; and  part  time  deputy  assessors  would  not,  to  the  extent 
that  their  salaries  are  paid  by  the  county,  automatically  come 
within  the  provisions  of  the  Workmen's  Compensation  Act. 

The  foregoing  opinion,  which  is  hereby  approved,  was  pre- 
pared by  my  Assistant,  Hugh  P.  Williamson. 

Yours  very  truly. 


HPW/10/bi 


John  M.  Dalton 
Attorney  General 


CRIPPLED  CHILDREN: 
CRIPPLED  CHILDREN »S 
HOSPITAL: 


A female  person  under  the  age  of  21  years, 
who  comes  within  the  compass  of  Chapter 
201,  RSMo  1949,  and  who  is  eligible  to  re- 
ceive hospitalization  and  medical  treatment 
at  the  University  of  Missouri  under  the 
provisions  of  the  aforesaid  chapter,  does 
not  lose  this  eligibility  by  marriage,  pro- 
vided that  her  husband  is  unable  to  pay  the 
expenses  of  said  hospitalization  and  medi- 
cal treatment . 


April  8,  1957 


Honorable  Paul  K.  Peterson 
General  Counsel 
University  of  Missouri 
1 Tate  Hall 
Columbia,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads: 

"I  have  been  requested  by  The  cura- 
tors of  the  University  of  Missouri 
to  obtain  from  your  office  a ruling 
upon  the  following  questions  relat- 
ing to  their  duties  as  provided  by 
Chapter  201  RSMo  1949. 

"A  minor  girl  is  ordered  to  a hospi- 
tal for  treatment  under  the  provi- 
sions of  Sec.  201.030  RSMo  1949. 

Thereafter,  and  before  attaining  the 
age  of  twenty-one  the  girl  marries. 

Her  physical  condition  at  the  time 
of  marriage  is  such  that  her  treat- 
ment at  the  hospital  would  be  con- 
tinued. 

"First,  may  The  Curators  of  the 
University  of  Missouri  under  such 
circumstances  continue  to  provide 
treatment  for  the  minor  and  be  re- 
imbursed for  the  expense  thereof 
under  Sec.  201.090? 

"Second,  if  your  ruling  is  that 
treatment  for  the  minor  wife  may 
not  be  continued,  may  the  minor 
wife,  upon  application  of  the  hus- 
band, be  again  ordered  for  treat- 
ment under  the  provisions  of  Sec. 

201.030? 
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As  you  point  out.  Chapter  201,  RSKo  1949,  relates  to 
the  "Crippled  Children *s  Hospital"  located  in  Columbia, 
Missouri, 

• 

Section  201.010  of  that  chapter  makes  provision  for 
the  examination  and  filing  of  a report  in  a county  regard- 
ing a child  who  is  in  need  of  medical  treatment.  This  sec- 
tion states  "that  the  child  named  therein  is  under  twenty- 
one  years  of  ago."  We  here  note  that  in  1943  this  age 
limit  was  raised  from  fifteen  to  twenty-one  years. 

Section  201.020  reads: 

"All  children,  under  twenty-one  years 
of  age,  ex offering  from  rheumatic  heart 
disease  which  can  probably  be  remedied 
by  surgical  or  medical  care,  shall  be 
eligible  to  receive  free  surgical  and 
medical  treatment  and  hospital  care  in 
the  same  manner,  to  the  same  extent  and 
subject  to  all  of  the  conditions  and  pro- 
visions relating  to  the  care  of  children 
sxiffering  from  a deformation  or  malady 
as  a result  of  such  deformation,  as  other- 
wise provided  in  this  chapter." 

Numbered  paragraph  1 of  Section  201.030  reads: 

"Upon  the  filing  of  such  report  or 
reports  the  court  shall  fix  a day 
for  the  hearing  upon  the  information 
and  shall  cause  the  parent  or  parents, 
guardian  or  other  person  having  legal 
custody  of  said  child  to  be  notified 
of  the  hearing,  and  upon  the  hearing 
of  such  information  evidence  may  be 
introduced.  And  if  the  court  finds 
that  the  said  child  is  sxiffering  from 
a deformation  or  malady  as  a result 
of  such  deformation  which  can  probably 
be  remedied  by  surgical  or  medical 
treatment  and  hospital  care,  and  the 
parent  or  parents,  guardian  or  other 
person  legally  chargeable  with  the 
support  is  unable  to  pay  the  expenses 
thereof,  the  court,  with  the  consent 
of  the  parent  or  parents,  guardian  or 
other  person  having  the  legal  custody 
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of  such  child  shall  order  such  child 
taken  or  sent  to  the  hospital  of  the 
state  University  of  Missouri,  or  any 
other  hospital  in  this  state  which 
shall  be  approved  by  the  board  of 
curators  of  the  University  of  Missouri 
as  herein-provided,  for  free  surgical 
and  medical  treatment,  and  hospital 
care.* 

It  is  this  latter  section  which  you  have  asked  us  to 
construe. 

In  the  situation  which  you  present  to  us,  it  is  assumed 
that  the  crippled  child  comes  within  the  purview  of  Chapter 
201;  that  the  individual  is  under  twenty-one  years  of  age; 
and  that  such  individual  would,  but  for  the  circumstance  of 
becoming  married,  be  eligible  for  continued  treatment  under 
the  provisions  of  this  aforesaid  chapter.  However,  while 
receiving  this  treatment,  and  before  reaching  the  age  of 
twenty-one,  and  while  still  in  need  of  receiving  such  treat- 
ment, the  "child,"  who  you  state  is  a girl,  becomes  married. 
The  question  is  what  offset  the  marriage  has,  if  any,  upon 
the  status  of  this  girl  as  to  a continuation  of  care  accord- 
ing to  the  provisions  of  Chapter  201. 

In  order  to  hold  that  a person  otherwise  eligible  for 
these  benefits,  and  a person  who  was  receiving  them,  auto- 
matically became  ineligible  upon  marriage,  we  must  point  to 
a law  which  plainly  holds  this  to  be  the  case,  and  this  we 
are  unable  to  do. 

As  we  pointed  out  above.  Section  201.010  of  the  chap- 
ter defines  the  word  "child"  as  a person  under  twenty-one 
years  of  age.  There  is  no  law  or  case  which  holds  that 
the  mere  act  of  marriage  would  change  a "child,"  defined 
according  to  the  above  section  as  being  a person  under 
twenty-one  years  of  age,  into  an  adult. 

Chapter  201  confers  upon  all  persons  who  come  within 
its  purview  certain  rights  and  privileges,  to  wit,  the 
right  to  receive  hospitalization  and  medical  care  at  the 
University  Hospital.  Before  such  right  and  privilege  can 
be  taken  away  from  such  individual  the  reason  for  so  doing 
must  be  clearly  stated  and  this,  in  the  instant  situation, 
we  cannot  do.  We  must  therefore  conclude  that  marriage, 
provided,  of  course,  that  the  husband  is  unable  to  pay  the 
expenses  of  hospitalization  and  medical  treatment,  does 
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not  make  a girl  under  the  age  of  twenty-one  years  ineli- 
gible to  receive  continued  hospitalization  and  medical 
treatment . 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a female 
person  under  the  age  of  twenty-one  years,  who  comes  within 
the  compass  of  Chapter  201,  RoMo  1949,  and  who  is  eligible 
to  receive  hospitalization  and  medical  treatment  at  the 
University  of  Missouri  under  the  provisions  of  ths  afore- 
said chapter,  does  not  lose  this  eligibility  by  marriage, 
provided  that  her  husband  is  unable  to  pay  the  expenses  of 
said  hospitalization  and  medical  treatment. 

Hie  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


HFajlc 


John  H.  Dalton 
Attorney  General 


UNIVERSITY  OF  MISSOURI: 

BOARD  OF  CURATORS: 

CURATORS  OF  MISSOURI  UNIVERSITY: 
STATE  EMPLOYEES: 

UNIVERSITY  EMPLOYEES: 

STATE  EMPLOYEES'  RETIREMENT 

SYSTEM : 


Under  the  Missouri  State  Em- 
ployees' Retirement  System 
Law  the  Board  of  Curators  of 
the  University  of  Missouri 
is  not  required  to  make 
"matching1'  contributions  to 
the  Retirement  Fund  from  the 
funds  of  the  University. 


f ! 1 F.  0 


December  12,  1957 


Mr.  Paul  Peterson 
University  Attorney 
1 Tate  Hall 
Columbia,  Missouri 

Dear  Mr.  Peterson: 

You  have  recently  requested  an  opinion  from  this  office 
concerning  the  following  matter: 

"Under  the  Missouri  State  Employees'  Re- 
tirement System  Law  is  the  University 
required  to  make  'matching'  contributions 
from  its  funds  to  the  State  Employees'  Re- 
tirement Fund?" 

Tiie  law  creating  the  Missouri  State  Employees'  Retirement 
System  was  enacted  as  House  Bill  No.  lQ8  by  the  69th  General 
Assembly.  It  appears  In  Section  104.310  to  104.550,  inclusive, 
in  the  August  1957  Supplement  to  Vernon's  Annotated  Missouri 
Statutes. 

This  law  provides  for  contributions  to  be  deducted  from  the 
pay  of  the  employee  and  for  contributions  to  be  made  by  appro- 
priation by  the  General  Assembly.  The  law  does  not  call  for  any 
other  contributions  to  the  retirement  fund,  and  there  is  no  pro- 
vision in  the  law  under  which  the  University  is  required  or  allow- 
ed to  make  contributions  from  its  funds  to  the  Retirement  System 
Fund. 


Section  104.360  provides  for  the  contributions  to  be  made 
by  deductions  from  the  employees'  pay  and  Section  104.370  pro- 
vides for  the  legislative  appropriation  of  the  state's  contri- 
bution to  the  Retirement  Fund. 


There  is  no  provision  for  and,  therefore,  the  University 
Is  not  required  to  make  any  so-called  "matching"  contribution 
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from  Its  funds.  Such  "matching"  contribution  is  made  by  appro- 
priation by  the  legislature  as  Indicated  above. 

CONCLUSION 

It  is,  therefore,  on  the  basis  of  the  foregoing,  the  con- 
clusion of  this  office  that  under  the  Missouri  State  Employees' 
Retirement  System  Law  the  Board  of  Curators  of  the  University 
of  Missouri  is  not  required  to  make  “matching"  contributions  to 
the  Retirement  Fund  from  the  funds  of  the  University. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Fred  L.  Howard. 


Yours  very  truly, 


FLH:VlW:hW 


John  M.  Dalton 
Attorney  General 


In  computing  the  equalization  quota  the  district  in 
which  a pupil  resides  is  entitled  to  count,  for  resi- 
dent attendance,  all  resident  children  attending  ano- 
ther public  school  whose  tuition  the  district  is  re- 
SCHOOLS:  quired  to  pay,  but  that  the  district  is  not  allowed  to 

count,  for  resident  attendance,  a resident  pupil  at- 
tending another  public  school  whose  tuition  the  student 
himself  is  paying. 


June  6,  1957 


Honorable  W.  H,  Plane 11 
Prosecuting  Attorney 
Barry  County 
Caseville,  Missouri 

Dear  Sir: 

r 

Your  recent  request  for  an  official  opinion  reads: 

’I  would  like  an  opinion  from  your  office  with 
respect  to  whether  the  apportionment  per  stu- 
dent in  each  district  which  the  state  pays  to 
the  school  district  in  which  the  student  re- 
sides is  payable  In  those  cases  where  the  par- 
ticular student  involved  elects  to  go  to  school 
in  another  district  and  pays  tuition  in  that 
district.  In  other  words,  would  the  apportion- 
ment per  student  still  be  paid  to  the  aome  dis- 
trict in  which  the  student  resides,  despite  the 
fact  that  the  student  may  not  be  attending 
school  in  that  district.' 

Section  161.031#  Missouri  Revised  Statutes,  Cumulative 
Supplement  195!?#  reads  in  part  as  follows: 

1.  School  districts  which  meet  the  require- 
ments of  section  161.025  shall  receive  an  equal- 
ization quota  computed  as  follows:  The  average 
daily  attendance  of  pupils  residing  in  the  dis- 
trict for  the  preceding  school  year  shall  be 
multiplied  by  one  hundred  ten  dollars.  Prom 
this  product  there  shall  be  deducted  the  amount 
derived  from  a tax  of  one  dollar  for  school  pur- 
poses on  each  one  hundred  dollars  of  the  com- 
puted assessed  valuation  of  the  property  the  pre- 
ceding year  in  the  district  together  with  the 
amount  received  during  the  preceding  year  from 
county  and  township  school  funds  and  the  sum 
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received  for  school  purposes  from  the  railroad, 
telegraph,  utility,  intangible  and  all  other 
taxes  based  on  assessments  distributed  by  the 
state  tax  commission.  The  difference  thus  ob- 
tained shall  constitute  the  equalization  quota 
for  the  district.  In  computing  the  equalization 

fuota  the  district  is  entltlecTto  count  for  resl- 
ent  attendance  all  resident  children  attending 
another  public  school  and  wKose  tuition  the  dis- 
trict is  required  to  pay. * * 

It  will  be  noted  from  the  underlined  portion  of  the  above  that 
the  district  is  entitled  to  count  as  being  of  resident  attendance  all 
resident  children  attending  another  school  whose  tuition  the  dis- 
trict is  required  to  pay.  3y  inference,  we  deduce  that  in  those  in- 
stances, such  as  yours,  where  the  district  does  not  pay  the  tuition 
but  where  the  tuition  is  paid  by  the  pupil  himself,  that  the  dis- 
trict would  not  be  entitled  to  count  such  pupil  for  resident  at- 
tendance . 


CONCLUSION 


It  is  the  opinion  of  this  department  that  in  computing  the 
equalization  quota  the  district  in  which  a pupil  resides  is  en- 
titled to  count,  for  resident  attendance,  all  resident  children 
attending  another  public  school  whose  tuition  the  district  is  re- 
quired to  pay,  but  that  the  district  is  not  allowed  to  count,  for 
resident  attendance,  a resident  pupil  attending  another  public  school 
whose  tuition  the  student  himself  is  paying. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Hugh  P.  Williamson. 


Sincerely  yours. 


4 
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John  M.  Dalton 
Attorney  General 


SCHOOLS : 
EX  POST  FACTO  LAWS: 
CRIMINAL  LAW: 
CONSTITUTIONAL  LAW  : 


FILED 


Honorable  V.  H.  Pinnell 
Prosecuting  Attorney 
Barry  County 
Cassville,  Missouri 

Dear  Mr.  Pinnell i 

This  Is  In  response  to  your  request  for  opinion  dated 
September  23,  1957,  which  reads  as  follows: 

"Will  you  please  advise  me  as  to  whether 
the  new  Compulsory  Attendance  Law,  passed 
by  the  last  session  of  the  Legislature, 
applies  to  those  students  who  have  met 
the  requirements  specified  under  the  pre- 
vious Compulsory  Attendance  Law. 

"That  is,  may  those  students  who  have 
graduated  from  the  eighth  grade  in  April, 

May,  or  June,  of  1937*  be  compelled  to 
continue  to  attend  school  until  they 
reach  the  age  of  sixteen  years  or  by 
attending  school  through  the  eighth 
grade,  as  of  April,  May,  or  June,  of 
1937?  Have  they  met  the  requirements 
of  the  law;  and,  therefore,  the  new  and 
what  is  apparently  additional  require- 
ments cannot  be  applied  to  them  on  the 
theory  that  the  new  law  is  a retroactive 
one  as  far  as  one  applying  to  them  is  a 
new  law  and  therefore  cannot  affect  them? 

"It  would  appear  to  me  that  there  might 
be  some  question  about  the  enforclbillty 
of  the  law  with  respect  to  those  students 
who  have  met  requirements  of  the  law  as  of 
the  date  of  their  graduation  in  April,  May, 
or  June,  of  1957." 


Senate  Bill  No.  16  of  fie  69th  General 
Assembly,  which  amends  the  compulsory 
attendance  law,  is  not  e^ost  facto  and 
is  applicable  to  those  children  who  may 
have  graduated  from  the  eighth  grade  prior 
to  August  29,  1957,  but  were  under  sixteen 
years  of  age  at  that  date . 
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The  new  compulsory  attendance  law,  to  which  you  refer,  is 
Senate  Bill  No.  16  of  the  69th  General  Assembly  which  became 
effective  on  August  29,  1957*  That  bill,  which  amends  Section 
164.010,  RSMo,  reads  as  follows: 

"Section  1.  Section  164.010,  RSMo  1949, 
is  repealed  and  one  new  section  enacted 
in  lieu  thereof,  to  be  known  as  section 
164.010,  to  read  as  follows: 

"164.010.  Every  parent,  guardian  or  other 
person  in  this  state  having  charge,  control 
or  custody  of  a child  between  the  ages  of 
seven  and  sixteen  years  shall  cause  the 
child  to  attend  regularly  some  day  school, 
public,  private,  parochial  or  parish,  not 
less  than  the  entire  time  the  school  which 
the  child  attends  is  in  session  or  shall 
provide  the  child  at  home  with  regular 
daily  instructions  during  the  usual  school 
hours  which  shall,  in  the  Judgment  of  a 
court  of  competent  Jurisdiction,  be  at 
least  substantially  equivalent  to  the  in- 
struction given  children  of  like  age  in 
the  day  schools  in  the  locality  in  which 
the  child  resides;  except  that 

(1)  A child  who,  to  the  satisfaction 
of  the  superintendent  of  schools  of  the 
district  in  which  he  resides  or  another 
person  authorized  to  act  for  him,  is  de- 
termined to  be  mentally  or  physically 
incapacitated  may  be  excused  from  attend- 
ance at  school  for  the  full  time  required, 
or  any  part  thereof;  or 

(2)  A child  between  fourteen  and  six- 
teen years  of  age  may  be  excused  from 
attendance  at  school  for  the  full  time 
required,  or  any  part  thereof,  by  the 
superintendent  of  schools  or  other  person 
authorized  to  act  for  him  or  by  a oourt 
of  competent  Jurisdiction  when  legal 
employment  has  been  obtained  by  the  child 
and  found  to  be  desirable,  and  after  the 
parents  or  guardian  of  the  child  have  been 
advised  of  the  pending  action." 
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Prior  to  the  enactment  of  Senate  Bill  No.  16,  supra.  Section 
164.010,  RSMo,  provided  that  a child  between  the  ages  of  fourteen 
and  sixteen  might  be  excused  temporarily  from  complying  with  the 
terms  of  that  section  if  it  be  shown  to  the  satisfaction  of  the 
attendance  officer  or  a court  of  competent  Jurisdiction  that  such 
child  had  completed  the  common  school  course  or  its  equivalent 
and  had  received  a certificate  of  graduation  therefrom. 

In  determining  whether  Senate  Bill  No.  16  is  applicable  to 
those  children  who  had  completed  the  common  school  course  prior 
to  the  effective  date  thereof  but  who  had  not  as  yet  reached  the 
age  of  sixteen  years,  it  must  be  borne  in  mind  that  proceedings 
for  violation  of  the  requirements  of  the  compulsory  attendance 
law  are  not  against  the  child  but  against  the  parent,  guardian 
or  other  person  having  charge,  control  or  custody  of  such  child. 
Under  Section  164.060,  RSMo  1949*  the  parent,  guardian  or  other 
person  having  charge,  control  or  custody  of  a child  and  who 
violates  the  attendance  law  is  guilty  of  a misdemeanor. 

Section  13  of  Article  I of  the  Constitution  of  Missouri, 
1945,  provides! 

"That  no  ex  post  facto  law,  nor  law  im- 
pairing the  obligation  of  contracts,  or 
retrospective  in  its  operation,  or  making 
any  irrevocable  grant  of  special  privileges 
or  immunities,  can  be  enacted." 

The  distinction  between  ex  post  facto  and  retrospective 
laws  was  drawn  in  State  ex  rel.  Jones  v.  Nolte,  350  No.  271, 

165  SV2d  632,  l.c.  638j 

" * * * As  used  in  both  the  State  and 
Federal  Constitutions  the  term  ex  post 
facto  law  applies  only  to  criminal  legis- 
lation; that  is,  to  laws  which  denounce  as 
crimes  acts  which  were  innocent  when  com- 
mitted or  which  change  the  penalties  to  be 
imposed  for  criminal  violations  after  the 
date  of  the  violation.  The  term  retrospec- 
tive law,  however,  in  the  State  Constitution 
has  a wider  significance  and  the  provision 
last  cited  is  closely  analogous  to  the  ob- 
ligation of  contracts  clause  of  $10,  Art.  I 
of  the  Constitution  of  the  United  States. 

Both  of  these  provisions  apply  to  laws  which 
take  away  the  vested  rights  of  individuals 
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after  those  rights  have  been  acquired. 

McManus  v.  Park,  287  Mo.  109,  229  S.W.  211; 

Gibson  v.  Chicago,  Great  Western  R.  Co., 

225  Mo.  473,  125  S.W.  453 j Clark  v.  Kansas 
City,  St.  L.  & C.  R.  Co.,  219  Mo.  i>24,  118 
S.W.  40.  * • *" 

Since  the  enforcement  of  the  compulsory  attendance  law  is 
by  criminal  process.  Senate  Bill  No.  16  must  be  measured  by  the 
standards  prescribed  for  determining  whether  a law  is  ex  post 
facto . 


Does  Senate  Bill  No.  16  purport  to  denounce  as  a crime  any 
act  innocent  when  committed?  Clearly  it  does  not,  but  is  prospec- 
tive only  in  its  operation.  Merely  because  a person  may  have 
acquired  a legal  status  tinder  the  existing  law  he  has  no  vested 
right  to  continue  that  status  if  the  law  is  changed  making  that 
same  status  illegal  in  the  future. 

An  analogical  situation  is  found  in  Samuels  v.  McCurdy, 

45  S.  Ct.  264,  267  U.S.  188,  69  L.  Ed.  568,  37  L.R.A.  1376. 

There,  the  State  of  Georgia  had  enacted  a statute  prohibiting 
the  possession  of  intoxicating  beverages  and  provided  for 
seizure  and  destruction  thereof.  The  plaintiff  had  lawfully 
acquired  certain  liquors  prior  to  the  effective  date  of  the  law, 
but  they  were  seized  by  the  sheriff  of  the  county.  This  was  an 
action  to  recover  the  possession  of  the  liquors.  Among  other 
contentions,  it  was  alleged  that  the  law  under  which  liquor  law- 
fully acquired  could  be  seized  and  destroyed  was  an  ex  post  facto 
law.  The  court,  in  disposing  of  this  contention,  said  at  U'.S. 
l.c.  193: 

"This  law  is  not  an  ex  post  facto  law.  It 
does  not  provide  a punishment  for  a past 
offense.  It  does  not  fix  a penalty  for  the 
owner  for  having  become  possessed  of  the 
liquor.  The  penalty  it  imposes  is  for  con- 
tinuing to  possess  the  liquor  after  the 
enactment  of  the  law.  It  is  quite  the  same 
question  as  that  presented  in  Chicago  & Alton 
R.R.  Co*  X*  Tranbarger . 238  U.3.  67T  There 
a Missouri  statute  required  railroads  to 
construct  water-outlets  across  their  rights 
of  way.  The  railroad  company  had  constructed 
a solid  embankment  twelve  years  before  the 
passage  of  the  Act.  The  railroad  was  penalized 
for  non-compliance  with  the  statute.  This 
Court  said: 
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'The  argument  that  in  respect  to  its 
penalty  feature  the  statute  is  invalid  as 
an  ex  post  facto  law  is  sufficiently  answered 
by  pointing  out  that  plaintiff  in  error  is 
subjected  to  a penalty  not  because  of  the 
manner  in  which  it  originally  constructed  its 
railroad  embankment , nor  for  anything  else 
done  or  omitted  before  the  passage  of  the  act 
in  1907*  but  because  after  that  time  it  main- 
tained the  embankment  in  a manner  prohibited 
by  that  act . ' " 

Just  as  in  the  Samuels  case  it  was  the  continued  possession 
of  the  liquor  after  the  effective  date  of  the  law  prohibiting  its 
possession  which  was  the  punishable  offense,  so  in  this  case  it  is 
the  failure  of  a parent,  guardian,  etc.,  to  send  a child  to  school 
after  the  effective  date  of  Senate  Bill  No.  16  which  is  denounced 
as  a crime. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  since 
Senate  Bill  No.  16  operates  prospectively  only,  it  is  not  ex  post 
facto  and  is  applicable  to  the  parents,  guardians  or  other  persons 
having  charge,  custody  or  control  of  children  who  may  have  grad- 
uated from  the  eighth  grade  prior  to  August  29,  1957,  but  who  had 
not  on  that  date  reached  the  age  of  sixteen  years. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  V.  Inglish. 


Your 8 very  truly. 


JVIiml 


JOHN  N.  DALTON 
Attorney  General 


• • **"*>*  **,, 

-Aboard  op  trustees  of 

COUNTY  HOSPITALS: 
COUNTY  COURTS: 
CONVEYANCE  OF  COUNTY 
HOSPITAL  PROPERTY: 


»*  v.v 

1 : ‘ _ . 

A boat'd  of  county  hospital  trustees  may  not  con- 
vey title  to  hospital  property,  title  to  which 
property  is  in  the  county;  and  further,  that  the 
county  court  of  the  county  may  convey  title  to 
such  property  when  authorized  to  do  so  by  the 
Board  of  Trustees  of  the  County  Hospital. 


July  11,  1957 


Honorable  Charles  A.  Powell,  Jr, 

Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 

Dear  Mr,  Powell: 

Your  recent  request  for  an  official  opinion  reads: 

"The  County  Court  of  this  county  has 
asked  for  an  opinion  respecting  the  In- 
quiries put  to  them  and  me  In  the  letter 
enclosed. 

"The  County  Board  of  Health  Center  Trustees 
In  our  county  has  acquired  quite  a surplus 
of  money  and  are  desirous  of  spending  some 
for  the  purchase  of  a portion  of  the  hospi- 
tal grounds  (title  to  which  is  In  the  Coun- 
ty of  Macon)  and  erection  of  appropriate 
buildings . 

"The  questions  put  In  the  5th  and  6th  para- 
graphs of  the  letter  enclosed  are  the  ones 
that  the  hospital  board  of  trustees  are 
desirous  of  having  answered." 

As  being  explanatory  of  your  request  and  referred  to  in  it 
is  the  letter  of  Paul  D.  Hess,  Jr.,  member  of  the  Board  of  Trus- 
tees of  the  Macon  County  Hospital  addressed  to  the  Judges  of  the 
Macon  County  Court,  which  reads: 

"At  the  last  meeting  of  our  board  of  trus- 
tees of  the  Macon  County  Hospital,  known  as 
the  Samaritan  Hospital,  it  was  directed  that 
the  following  matter  be  referred  to  you  for 
consideration  and  opinion. 

"Attention  is  invited  to  the  provisions  of 
Paragraph  4 of  Section  No.  205.190,  R.S.Mo. 


Honorable  Charles  A. 


Powell,  Jr 


1949,  where  In  part  it  is  provided  that* 

The  Board  of  hospital  trustees  * shall  have 
exclusive  control  * • * of  the  purchase 
of  site  * • * and  of  the  supervision,  care 
and  custody  of  the  grounds  * * * purchased, 
constructed,  leased  or  set  apart  few  that 
purpose,*  Kowhere  among  the  statutory  pro- 
visions concerning  County  Hospitals  is  It 
noted  that  express  authority  is  set  forth 
concerning  the  sale  of  any  such  properties « 

"Attention  also  is  invited  to  Paragraph  4 
and  9 of  Section  205.042,  R.S.Mo,  1949*  con- 
cerning County  Health  Centers,  trustees  for 
suoh  a center  having  been  selected  and  serv- 
ing in  Macon  County  for  the  last  few  years. 

"It  will  be  recalled  that  the  land,  upon 
which  the  Samaritan  Hospital  Building  and 
improvements  are  located,  was  deeded  to  the 
County  of  Macon,  Missouri,  upon  its  pur- 
chase of  suoh  properties  from  the  corpora- 
tion which  owned  them  before  the  hospital 
became  a County  Hospital. 

"Recently  the  Board  ox  health  Center  Trus- 
tees contacted  the  Trustees  of  the  County 
Hospital  Board  and  inquired  whether  a por- 
tion of  the  hospital  grounds  could  and  would 
be  sold  and  conveyed  to  the  Health  Center 
Board  for  the  purpose  of  erecting  health 
center  buildings  and  improvements.  At  this 
time  there  are  no  specific  plans  concerning 
siee  or  oost  of  any  such  health  center  im- 
provements as  it  is  unknown  whether  any  such 
conveyance  would  be  approved  by  the  hospital 
board  trustees,  which  board  believes  it  es- 
sential that  it  be  ascertained  whether  such 
conveyance  legally  could  be  made  before  such 
board  as  a matter  of  policy  determines 
whether  it  would  favor  any  such  conveyance. 

Of  course  it  is  also  unknown,  as  the  land 
involved  was  conveyed  to,  and  taken  in  the 
name  of,  the  County  of  Macon,  whether  any 
such  conveyance  would  be  made  by  the  hospital 
board  trustees  or  the  Macon  County  Court,  or 
by  both  such  groups  acting  concurrently. 

"Please  Inform  the  Hospital  Board  of  Trus- 
tees (1)  whether  the  ttacon  County  Hospital 
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Board  of  Trustees  has  power  to  convey  any  of 
the  hospital  real  estate  to  the  Board  of 
Health  Center  Trustees;  and,  if  the  answer  to 
the  last  question  be  negative,  (2),  whether 
the  Kaeon  County  Hospital  Board  of  Trustees, 
acting  concurrently  with  the  Macon  County  Court, 
has  power  to  convey  any  of  the  hospital  real 
estate  to  the  Board  of  Health  Center  Trustees. 

"Accordingly,  It  Is  requested  that  the  Macon 
County  Court  consider  these  matters  and  also 
refer  such,  for  an  expression  of  his  official 
opinion,  to  Prosecuting  Attorney  Powell. H 

Your  first  question  Is  whether  the  Macon  County  Hospital 
Board  of  Trustees  has  the  power  to  convey  any  of  the  hospital 
real  estate  to  the  Macon  Board  of  Health  Center  Trustees. 

As  you  point  out  In  your  letter,  paragraph  4 of  Section 
203.190,  RSMo  1949#  does  not  vest  in  the  Board  of  Hospital 
Trustees  any  power  of  conveyance  of  hospital  property.  Neither 
do  we  find  elsewhere  In  the  statutes  any  such  power,  nor  do  we 
find  any  case  which  so  holds.  Zn  addition  to  this  is  the  fact 
that  In  the  Instant  situation  it  seems  obvious  that  such  a con- 
veyance could  not  be  made  by  the  county  hospital  board  because, 
as  stated  in  the  Hess  letter,  "the  land  Involved  waa  conveyed 
to  and  taken  in  the  name  of  the  County  of  Macon  * * Mani- 

festly, the  board  of  hospital  trustees  could  not  convey  title 
to  land  to  which  they,  as  a board,  do  not  have. 

Therefore,  the  answer  to  your  first  question  is  in  the 
negative • 

Your  second  question  is  whether  the  Macon  County  Hospital 
Board  of  Trustees,  acting  concurrently  with  the  Macon  County 
Court,  has  power  to  convey  any  of  the  hospital  real  estate  to 
the  Board  of  Health  Center  Trustees.  We  believe  that  the  answer 
to  this  question  is  in  the  aff innative.  Section  49.270,  RSMo 
1949*  reads: 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and  per- 
sonal, belonging  to  the  county,  and  shall 
have  power  and  authority  to  purchase,  lease 
or  receive  by  donation  any  property,  real 
or  personal,  for  the  use  and  benefit  of 
the  county;  to  sell  and  cause  to  be  con- 
veyed any  real  estate,  goods  or  chattels 
belonging  to  the  county,  appropriating  the 
proceeds  of  such  sale  to  the  use  of  the 
same,  and  to  audit  and  settle  all  demands 
against  the  county." 


-3- 


Honorable  Charles  A.  Powell,  Jr. 


It  will  be  seen  that  the  county  court  is  vested  with  the 
power  to  sell  and  convey  any  real  estate  belonging  to  the  coun- 
ty. Ve  have  previously  noted  that  title  to  this  particular 
real  estate  is  vested  In  the  county.  Inasmuch  as  we  are  un- 
able to  see  that  any  title  or  property  right  In  this  property 
Is  vested  in  the  Board  of  Hospital  Trustees,  we  do  not  believe 
that  the  meaning  which  should  be  given  to  your  words  "acting 
concurrently"  is  that  the  Board  of  Hospital  Trustees  should, 
together  with  the  county  court,  sign  a deed  of  conveyance.  How- 
ever, we  do  believe  that  such  Is  their  situation  that  their  con- 
sent to  such  conveyance  must  first  be  obtained.  Numbered  para- 
graph 4 of  Section  205.190,  RSMo  1949,  reads: 

"4.  The  board  of  hospital  trustees  shall  make 
and  adopt  such  bylaws,  rules  and  regulations 
for  their  own  guidance  and  for  the  government 
of  the  hospital  as  may  be  deemed  expedient  for 
the  economic  and  equitable  conduct  thereof, 
not  inconsistent  with  sections  205.160  to 
205.340  and  the  ordinances  of  the  olty  or 
town  wherein  such  public  hospital  la  located. 

They  shall  have  the  exclusive  control  of  the 
expenditures  of  all  moneys  collected  to  the 
credit  of  the  hospital  fund,  and  of  the  pur- 
chase of  site  or  sites,  the  purchase  or  con- 
struction of  any  hospital  buildings,  and  of 
the  supervision,  care  and  custody  of  the  grounds, 
rooms  or  buildings  purchased,  constructed, 
leased  or  set  apart  for  that  purpose;  pro- 
vided, that  all  moneys  received  for  such  hospi- 
tal shall  be  deposited  in  the  treasury  of  the 
oounty  to  the  credit  of  the  hospital  fund,  and 
paid  out  only  upon  warrants  ordered  drawn  by 
the  county  court  of  said  county  upon  the  pro- 
perly authenticated  voucher's  of  the  hospital 
board. " 

From  the  above,  it  will  be  seen  that  complete  care  and 
custody  of  the  county  hospital  is  vested  in  the  Board  of  Trus- 
tees. Since  this  is  true,  we  do  not  believe  that  a county  court 
could  convey  a hospital  away  from  the  Hospital  Board  of  Trus- 
tees at  will.  In  the  case  of  State  v.  Trimble,  293  S.W.  98,  the 
Missouri  Supreme  Court,  en  banc,  was  considering  a situation  in 
which  vouchers  for  the  payment  of  money  were  drawn  upon  the 
hospital  fund  held  by  the  county.  The  county  refused  to  honor 
these  vouchers  and  the  suit  followed.  In  the  course  of  its 
opinion,  the  court  set  forth  its  interpretation  of  the  relation- 
ship between  the  hospital  board  and  the  county.  At  l.c.  100, 
the  court  said: 
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"The  Court  of  Appeals  held  squarely  that  the 
function  of  the  county  court  In  respect  to 
the  claims  was  purely  ministerial,  that  it 
had  no  duty  to  perform  and  no  discretion  in 
determining  whether  the  claims  were  proper  or 
whether  the  contracts  out  of  which  they  arose 
were  in  accordance  with  the  statute ,M 

At  l,e.  101,  the  court  held  further: 

"The  Court  of  appeals  construed  these  statutes 
to  mean  that  hospital  trustees  have  exclusive 
control  of  the  expenditure  of  moneys  collected 
to  the  credit  of  the  hospital  fund.  The 
natural  Interpretation  of  that  language  ex- 
cludes the  intervention  of  any  other  official 
In  determining  what  claims  are  to  be  paid  and 
what  accounts  ought  to  be  allowed.  The  plain 
words  mean  that  full  discretion  is  vested  In 
the  hospital  board  to  pass  upon  and  determine 
the  validity  of  every  claim  presented.  Re- 
lators call  attention  to  the  provision  that 
the  moneywnust  be  deposited  in  the  treasury  of 
the  county  and  must  be  paid  out  only  upon  war- 
rants drawn  by  the  county  court,  and  argue  that 
the  county  court  Is  thus  vested  with  some  dis- 
cretion, some  function  to  determine  whether  or 
not  the  olaims  presented  are  valid,  but  that 
same  sentence  of  the  statute  goes  on  to  say 
that  such  payments  are  made  upon  properly 
authenticated  vouchers  of  the  hospital  board. 

That  seems  to  leave  no  doubt  _frhat  the  only 
Judgment  exercised  by  the  countjypourt  is  to 
determine  whether  the  vouchers  presented  show 
proper  authentication  of  the  hospital  board, 
and  whether  they  are  for  purposes  within  con- 
trol of  the  hospital  board  and  for  the  pur- 
poses of  the  above  statute.  If  such  vouchers 
should  show  on  their  faces  that  they  were  is- 
sued for  purposes  foreign  to  the  field  con- 
trolled by  the  hospital  board,  the  county 
court  could  deny  warrants.  The  quotation 
from  the  Arkansas  case  cited  by  the  Court  of 
Appeals  is  in  accordance  with  the  ruling  of 
this  court.  County  of  Boone  v.  Todd,  3 Mo. 

140.  * * 

Prom  the  above,  it  will  be  seen  that  the  holding  of  the 
court  is  that  in  this  relationship  of  county  to  hospital  board, 
the  position  of  the  county  is  ministerial  in  respect  to  the 
particular  matter  tinder  consideration,  i.e.,  the  payment  of 
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vouchers  Issued  by  the  hospital  board.  We  believe  that  what 
Is  true  In  this  particular  ansa  would  be  equally  true  in  other 
aspects  of  this  relationship. 

As  we  said  above,  we  do  not  believe  that:. the  board  of 
hospital  trustees  should  be  parties  to  the  conveyance,  but  we 
do  believe  that  their  consent  to  such  a conveyance  should  be 
first  obtained,  probably  in  the  fora  of  a resolution  by  the 
board. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a board  of  coun- 
ty hospital  trustees  may  not  convey  title  to  hospital  property, 
title  to  which  property  is  in  the  county;  and  further,  that  the 
county  court  of  the  county  may  convey  title  to  such  property 
when  authorized  to  do  so  by  the  Board  of  Trustees  of  the  Coun- 
ty Hospital. 

The  foregoing  opinion,  which  is  hereby  approved,  was  pre- 
pared by  Assistant  Attorney  General  Hugh  P.  Williamson. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 

By 


HPW/bi 


Robert  R.  Welbom 
Assistant  Attorney  General 


JURORS:  A juror  not  on  the  regular  panel  and  summoned  to  sit  as  a 
PEES:  juror  In  any  criminal  case  In  which  the  offense  charged  Is 

punishable  with  death  or  by  imprisonment  in  the  penitentiary 
for  life  or  for  not  less  than  a q>ecif±ed  number  of  years  and 
no  limit  to  the  time,  vine  the  r he  should  have  been  selected  on 
the  panel  or  not,  is  to  receive  the  sum  of  $6  per  day,  if  he 
has  traveled  at  least  one  mile  in  attending  upon  the  court,  and 
that  if  he  has  not  traveled  at  least  one  mile  for  compensation 
shall  be  $1  per  day. 

June  19,  1957 


Honorable  C.  Prank  Reeves 
Prosecuting  Attorney 
Mississippi  County  ■ I- 

Charleston,  Missouri 

©ear  Mr,  Reeves:  1 

This  is  in  response  to  your  recent^re^uest 
opinion  based  upon  a letter  dated  June  6,  1957, 

Ellis  W.  Rowlett,  Clerk  of  the  Circuit  Court  of 
ty,  which  letter  reads  as  follows: 

"I  have  just  recently  received  a copy 
House  Bill  Me#  2 which  was  finally  passed  ■. 
and  signed  by  the  Governor  and  becomes  law 
0»  August  29th,  1957 , This  is  a bill  chang- 
ing the  fees  of  jurors.  Sections  494.100, 
404.110  and  494.120,  a.  s.  Mo.  194 9 were  all 
repealed  and  new  sections  enacted  in  lieu 
thereof  bearing  the  same  numbers  and  are 
the  same  as  in  the  old  sections  except  for 
the  fees,  the  change  in  Sections  494.100 
and  494.HO  increasing  the  fee  fr cm  $3.00 
to  $6.00  and  Section  494.120  changing  the 
fee  from  $2.0©  to  $6,00, 

’Section  Ho*  494.170  page  583  of  the  Laws  of 
Missouri  of  1955  has  been  left  as  is. 

’’The  meaning  of  Sections  494.100  and  494,110 
are  clear  and  will  cause  no  confusion* 

Section  404,120  and  Section  494,170  have  al- 
ways been  somewhat  confusing, 

“In  any  case  where  a panel  of  thirty  qualified 
jurors  are  required  it  is  necessary  to  issue 
a special  venire.  We  always  have  some  jurors 
who  have  to  travel  at  least  one  mile  or  more 
and  usually  have  a juror  or  two  who  are  picked 
up  in  town  and  have  no  mileage.  Under  the 


for  an  official 
to  you,  from 
Mississippi  Ooun- 


of 
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old  lew  laws  Juror  having  mileage  has  been 
paid  $2,QG  plus  $$  per  mil® * Wider  the 
new  law  as  2 understand  it  he  is  to  be 
$6*00  plus  7#  per  mile*  Wider  the  old  law, 
as  I have  interpreted  it,  the  Juror  living 
in  town  was  paid  only  $1*00  as  is  provided 
by  sub- section  (3)  of  Section  494.170  laws 
of  Missouri  page  $33*  fhis  does  not  lock 
fair  as  the  man  living  out  of  town  is  paid 
mileage  in  addition  to  his  per  diem*  MOW 
under  the  new  law  is  the  man  living  out  of 
town  traveling  more  than  one  mil®  to  get 
$6.00  per  day  while  the  man  living  in  town 
is  to  get  only  $1.00  or  am  I misinterpreting 
the  meaning  of  Section  494*120  and,  if  so, 
what  is  the  use  of  sub- section  (3)  of  Sec- 
tion 494,170  Laws  of  1955.  I had  hoped  this 
legislature . would  clarify  some  of  those  Jury 
seotiona  but  see  they  have  not*  I would 
like  for  you  t®.  get..',  an.  Opinion  from  the  At** 
tomey  general  on  both  Sections  494*120  as 
recently  amended  and  on  Section  494.170  laws 
of  1955  * . 2;  would  like-  to  'hate  .this . ©pinion 
as  soon  as . possible  as  2 frequently  have  cases 


requiring  a panel  of  thirty  Jurors, 

fie  request  to  us  is  for  an  interpretation 

of  Bouse  Bill  do.  2,  enacted. .by  .the  69ti  “ 

Section  494*170,  Laws  of  Missouri  1955- 
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Section  J 
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reads s 


Bill  Mo,  2,  which  will  become  law 


*Eaeh  Juror  no t on  thf  regular  panel  and  sum- 
moned to  sit  as  a juror  in  any  criminal  case 
wherein  the  offense  charged  is  punishable  with 
death,  or  by  imprisonment  in  the  penitentiary 
for  life  or  for  not  less  than  a specified  mm* 
ber  of  years  and  no  limit  to  the  time,  whether 
he  shall  have  been  selected  on  the  panel  or 
If  ..he  .has  traveled  at  least  one  mile  and 

?bn  the  court  'in  obedience  to3uc& 

is,  glEil  jbo  allowed  tfae  aumofsix  doX* 
r,  for  each  day  that  he  may  be  in 
ice  on  the  court,  and  seven  cents  per 
mile  for  each  mile  traveled  in  going  to  and  re- 
turning from  the  court,  whether  he  sits  in  the 
trial  of  the  cause  or  is  challenged  off.  " 


It  la  the  opinion  of  this  department  that  a Juror  not  on  the 


specified  number  of  years  and  no  limit  to  the  time,  whether  he 
should  have  been  selected  on  the  panel  or  not,  is  to  receive  the 
sum  of  $6  per  day,  if:  he  has  traveled  at  least  on®  mile  in  atten 
ing  upon  the  court,  and  that  if  he  has  not  traveled  at  least  one 
mile,  his  compensation  shall  be  $1  per  day. 


, it 
rtlc 


seems  to  he 


well  as  attendance  upon  the  court  in  answer  to  a summons,  is 
prerequisite  to  being  paid  the  sum  of  $6  per  day.  Whether  or 
not  this  was  the  Intention  of  the  legislature  we  cannot  say. 

Nor  &m  we  indulge  in  speculation  regarding  such  intention-  Me 
have  to  proceed  upon  the  language  which  the  legislature  employs 
and  follow  It  as  nearly  as  possible.  Numbered  paragraph  3 of 
Section  *94.170,  laws  of  Missouri  1955,  provides  that  each  per* 
son  summoned,  attending  and  reporting  to  any  court  of  record  per 
day,  shall  he  paid  the  sum  of  $1.  It  would  appear  that  if  a per* 
on  has  not  traveled  at  least  one  mile  in  attending  upon  the  court 
that  he  Is  not  entitled  to  payment  of  $6  which  is  provided  for  by 
Section  494.110  of  house  Bill  No.  1,  'hut  is  to  .be  paid  the  sum  of 
$1  only  under  tee  provisions  of  paragraph  3,  Section  494,170,  law 
of  Missouri  1955* 

Me  agree  with  you  that  such  a distinction  seems  to  be  un- 
fair, but  such  is  tee  language  of  the  legislature. 


SCHOOLS: 
SCHOOL  FUNDS  : 
COUNTY  TREASURER: 


County  treasurer  should  place  80#  of  state 
school  moneys  received  by  him  for  common  school 
district  in  teachers'  fund  upon  receipt  thereof 
and  should  place  remaining  20#  in  either  in- 
cidental or  teachers'  fund  when  and  as  directed 
by  school  board . 


June  21,  1957 


Honorable  C . Frank  Reeves 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 

Dear  Mr.  Reeves: 

This  is  in  response  to  your  request  for  opinion  dated 
April  29,  1957,  which  reads  as  follows: 

“Missouri  Revised  Statute  Section  161.045 
provides  as  follows: 

161.045  STATE  MONEY  HOW  DIVIDED  BETWEEN 
DISTRICT  FUNDS 

Not  less  than  eighty  percent  of  the  state 
school  money  received  under  the  provisions 
of  subsections  1,  2 and  3 of  section  161.031 
shall  be  placed  in  the  teachers'  fund  and  the 
remaining  percent  of  such  moneys  in  the  in- 
cidental fund. 

“Two  of  the  school  districts  have  requested 
of  the  County  Treasurer  that  the  20#  of  the 
funds  referred  to  in  above  section  be 
placed  in  the  incidental  fund. 

“One  of  these  requests  ask  that  the  funds 
be  so  divided  from  the  beginning  of  the 
school  year  the  other  set  no  specific  date 
as  to  when  the  funds  were  to  be  so  divided. 

"The  County  Treasurer  needs  an  opinion  from 
your  office  as  follows: 

(l)  Can  these  funds  be  divided  as  per 
above  section  effective  the  beginning  of  the 
school  year  even  though  the  request  was  made 
at  a later  date. 
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(2)  Would  a request  that  the  funds  be 
divided  made  after  the  beginning  of  the 
school  year  but  not  requesting  a specific 
date  for  the  division  give  the  county 
treasurer  authority  to  divide  the  state 
money  from  a date  effective  the  first  of 
the  school  year  or  a date  effective  from 
the  date  of  the  request." 

Inasmuch  as  your  questions  Involve  the  county  treasurer.  It 
follows  that  the  school  districts  Involved  must  be  common  school 
districts.  Section  165.207,  RSMo  1949,  provides  that  the  govern- 
ment and  control  of  a common  school  district  shall  be  vested  In 
a board  of  directors  composed  of  three  members.  This  government 
and  control  Includes  the  handling  of  the  finances  of  the  district. 
Consolidated  School  Dlst.  No.  6 vs.  Shawhan,  Mo.  App.,  273  SW  182. 

Orally,  you  have  Informed  us  that  one  of  the  reasons  for 
your  opinion  request  Is  the  fact  that  the  county  treasurer  had 

been  advised  that  all  state  school  moneys  should  be  placed  In  the 

teachers'  fund  when  received.  This  advice  must  have  been  occa- 
sioned by  the  provisions  of  Section  165,110(3),  RSMo,  Cum.  Supp. 
1955.  However,  that  section  has  been  superseded  by  Section 
161.045,  RSMo,  Cum.  Supp.  1955*  which  was  enacted  by  the  68th 
General  Assembly  In  1955*  and  which  you  have  quoted  In  your 
request. 

Because  the  board  has  control  of  the  flnanoeB  of  the  district. 
Section  161.045,  supra,  obviously  vests  discretion  In  the  board 
to  direct  what  portion  of  the  20 $ of  the  state  moneys  received  by 
the  district  shall  be  placed  In  the  Incidental  fund  and  what  por- 
tion shall  be  placed  In  the  teachers'  fund.  The  board  has  no 

discretion  In  regard  to  80$  of  such  moneys.  Consequently,  upon 

receipt  thereof  the  county  treasurer  may  place  the  80$  In  the 
teachers'  fund  Immediately.  However,  he  cannot  know  Into  which 
fund  he  should  place  the  remaining  20 $ until  he  receives  an  order 
from  the  board  directing  him  as  to  how  he  should  apportion  It. 

If,  at  the  close  of  the  school  year,  the  board  has  not 
Instructed  the  county  treasurer  as  to  the  manner  In  which  It 
wishes  the  20$  of  state  moneys  to  be  apportioned,  since  not  less 
than  the  80$  must  be  placed  In  the  teachers'  fund,  the  county 
treasurer  should  place  the  20$,  l.e.,  "the  remaining  per  cent  of 
such  moneys,"  In  the  incidental  fund. 
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We  are  unable  to  see  why  the  effective  date  of  the  division 
of  the  funds  makes  any  particular  difference.  There  is  no  require- 
ment in  Section  161.045,  supra,  or  elsewhere,  that  the  division 
and  placement  of  state  moneys  be  made  at  any  particular  time. 
Possibly,  the  question  might  arise  where  warrants  were  Issued  in 
excess  of  the  amount  available  in  either  the  teachers'  fund  or  the 
incidental  fund  prior  to  a division  of  the  20$  of  state  moneys 
already  received  or  anticipated.  In  such  case,  the  validity  of 
the  warrant  might  be  questioned.  However,  the  board  may  anticipate 
a fund  so  that  the  alteration  of  the  effective  date  of  the  division 
of  state  moneys  between  the  teachers'  fund  and  the  incidental  fund 
would  not  affect  the  validity  of  a warrant  in  any  manner.  (See 
enclosed  opinions  of  Attorney  Oeneral  to  Oeorge  V.  Parris  dated 
September  b,  1933,  and  Haskell  Holman  dated  July  14,  1934.) 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  a county 
treasurer  should  place  800  of  the  state  school  moneys  received  by 
him  for  a common  school  district  in  the  teachers'  fund  of  such 
district  immediately  upon  receipt  thereof  and  should  place  the 
remainder  of  such  money  in  either  the  teachers'  fund  or  Incidental 
fund  of  such  district  when  and  in  the  proportion  as  directed  by 
the  board  of  such  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Inglish. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  Oeneral 

JWI :ml 
Encs  (2) 


SHERIFFS: 

PEACE  AND  POLICE  OFFICERS: 
HEALTH  OFFICERS: 


Who  may  make  application  for  commitment 
for  temporary  confinement  and  take  persona 
into  custody  and  transfer  to  hospital  under 
Secs.  202.800  and  202.803,  RSMo  Cum.  Supp. 
1955. 


October  8,  1957 


Honorable  C.  Frank  Reeves 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  to  construe  Sections 
202.800  and  202.803#  RSMo  Cum.  Supp.  195 5#  and  render  an  official 
opinion  as  to  whose  duty  it  is  to  make  an  application  for  temporary 
commitment  to  a hospital  as  provided  therein. 

Section  202.800,  supra,  reads: 

"1.  any  individual  may  be  admitted  for 
temporary  confinement  to  a hospital  upon: 

"(1)  Written  application  to  the  hospital 
by  any  health  or  police  offioer  or  any 
other  person  statin';  His  belief  that  the 
Individual  is  likely  to  cause  Injury  to 
himself  or  others  if  not  immediately 
restrained,  and  the  grounds  for  suoh 
belief;  and 

"(2)  A certification  by  at  least  one 
licensed  physician  that  he  has  examined 
the  individual  and  is  of  the  opinion  that 
the  individual  is  mentally  ill  and,  be- 
cause of  his  illness,  is  likely  to  injure 
himself  or  others  if  not  immediately  restrained. 

"2.  An  individual  with  respect  to  whom 
such  a certificate  has  been  issued  may 
not  be  admitted  on  the  basis  thereof  at 
any  time  after  the  expiration  of  three 
days  after  the  date  of  examination. 
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"3.  Such  a certificate,  upon  Indorsement 
for  such  purpose  by  a judge  of  any  court 
of  record  of  the  county  In  which  the  Individual 
Is  present,  shall  authorise  any  health  or 
police  officer  to  take  the  Individual  Into 
custody  and  transport  him  to  a hospital  as 
designated  In  the  application. " (Underscoring 
ours. ) 

Section  202.803,  supra,  reads* 

"1.  nny  health  or  police  officer  may  take  an 
Individual  into  custody,  apply  to  a hospital  for 
his  admission  and  transport  him  thereto  for 
temporary  confinement  if  such  officer  has  reason 
to  believe  that; 

H(l)  The  individual  Is  mentally  ill  and,  because 
of  his  illness  is  likely  to  Injure  himself  or 
others  if  allowed  to  be  at  liberty  pending  examina- 
tion and  certification  by  a licensed  physician) 
or 

"(2)  The  individual,  who  has  been  certified  under 
section  202.800  as  likely  to  injure  nimself  or 
others,  cannot  be  allowed  to  remain  at  liberty 
pending  the  indorsement  of  the  certificate  as 
provided  in  that  section. 

"2.  The  application  for  admission  shall  state  the 
circumstances  under  which  the  individual  was  taken 
into  custody  and  the  reason  for  the  officer's  belief." 
(Underscoring  ours.) 

It  is  apparent  that  the  General  Assembly  in  enacting  Section  202. 
800,  supra,  relative  to  who  may  make  applications  for  temporary  commit- 
ment to  hospitals,  purposely  made  it  very  broad  in  order  to  find  some- 
one available  for  that  purpose.  In  some  oounties  and  certain  localities 
it  is  relatively  easy  to  find  some  one  to  perform  this  function  under 
the  statute  as  a polloe  or  health  officer,  however,  in  others  this  may 
be  more  difficult  and  it  might  involve  quite  a problem,  hence  it  will 
be  seen  that  the  Legislature , after  providing  any  health  or  police 
officer  may  make  such  application,  also  provided  that  any  other  person 
may  do  so. 
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The  latter  statute  quoted  provides  who  -nay  make  application  for 
confinement  of  any  Individual  who  might  Injure  himself  or  someone 
else  If  allowed  to  be  at  liberty,  take  him  Into  oustody  and  transport 
him  to  the  hospital.  This  is  not  so  broad  as  the  former  statute  and 
does  not  vest  such  authority  In  any  other  person. 

By  use  of  the  words  "or  any  other  person"  in  Section  202.800, 
supra,  the  Legislature  must  have  intended  that  any  individual  could 
likewise  make  an  application  for  temporary  confinement. 

A basic  rule  of  statutory  construction  is  first  to  seek  the 
lawmakers*  intention,  and,  if  possible,  effectuate  that  intention. 
Laclede  Gas  Company  vs.  City  of  St.  Louis,  253  S.W.  2d.  832,  3«3  Ho. 
814-2. 


You  inquire  as  to  whether  or  not  the  sheriff  is  a police  officer 
as  referred  to  in  the  foregoing  statute.  We  believe  the  legislature 
in  passing  such  statute  was  attempting  not  to  limit  the  scope  of 
authority,  but  had  in  mind  that  by  using  police  officer  it  would  in- 
clude persons  having  statutory  authority  that  dealt  with  keeping  the 
peace  or  enforcing  the  laws. 

Under  Section  57.110,  RSMo  1914-9,  sheriffs  are  conservators  of 
peace  within  their  respective  counties.  Furthermore,  police  officers 
are  peace  officers. 

In  view  of  the  foregoing,  we  believe  that  the  General  assembly, 
in  passing  the  foregoing  statutes,  fully  intended  that  a sheriff 
should  be  included  in  the  reference  to  "police  officer."  However, 
it  is  well  to  remember  that  while  the  foregoing  statute  vests  authority 
in  the  sheriff  to  act  thereunder,  he  has  certain  discretion  in  the 
matter  such  as  to  determine  if  any  person  should  be  so  temporarily 
confined. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  Department  that  a sheriff  is 
a police  officer  as  referred  to  in  Sections  202.800  and  202.803,  Cum. 
Supp.  1955*  However,  the  sheriff  exercises  discretion  in  determining 
who  comes  within  the  provisions  of  the  foregoing  statutes. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 


Yours  very  truly, 

ARHjmw 

John  M.  Dalton 
Attorney  General 


COSTS:  County  liable  for  costs  of  prosecution 

CRIMINAL  COSTS:  for  failure  to  report  accident  under 

CRIMINAL  LAW:  Safety  Responsibility  law  if  defendant 

SAFETY  RESPONSIBILITY  LAW:  is  tried  and  acquitted,  but  no  costs 

MOTOR  VEHICLES:  chargeable  if  prosecution  based  upon 

DIRECTOR  OF  REVENUE:  affidavit  of  Director  of  Revenue  fails 

OFFICERS:  from  any  other  cause. 


January  21,  1957 


Honorable  James  T . Riley 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri  * 

Dear  Mr.  Riley: 

This  is  in  response  to  your  request  for  opinion  dated 
October  26,  1956,  which  reads  as  follows: 

'Section  433.610,  R.S.  Mo.  1949,  as  amended, 
provides  that  in  each  criminal  proceeding 
before  a magistrate,  a fee  of  $5.00  shall 
be  charged  as  part  of  the  court  costs.  This 
fee  is  then  remitted  to  the  Director  of 
Revenue  of  the  State  of  Missouri  in  accord- 
ance with  Section  483.615. 

"Section  545.280,  R.S.  Mo.  1949,  provides 
that  the  prosecuting  witnesses  shall  be 
liable  for  the  costs  in  case  the  prosecution 
shall  fail  from  any  cause  or  the  defendant 
be  acquitted. 

"Section  550. 050,  provides  that  the  county 
pay  all  the  costs  when  the  prosecution  is 
commenced  by  a public  officer  and  the  de- 
fendant is  acquitted. 

"The  Legislature  has  placed  the  ’Safety 
Responsibility  Act’  under  the  supervision 
and  direction  of  the  Director  of  Revenue. 

Your  office  previously  ruled  that  Cole 
County  is  the  only  venue  for  criminal  prose- 
cutions arising  under  that  Act.  These 
prosecutions  are  instituted  upon  receipt 
of  an  affidavit  from  the  Supervisor  of  the 
Safety  Responsibility  Unit  under  the  direc- 
tion of  the  Director  of  Revenue.  We  find 


Honorable  James  T.  Riley 


that  a number  of  the  defendants  can  not  be 
found  in  the  State  of  Missouri,  and  there- 
fore, the  prosecutions  must  be  dismissed. 

"In  those  cases  where  the  prosecution  is 
dismissed  or  the  defendant  acquitted,  who 
is  liable  for  the  costs.'  Since  the  State 
of  Missouri  is  the  complainant  and  the 
state  does  not  pay  court  costs,  would  these 
cases  be  excepted  from  the  provisions  of 
Sections  483.6lO-6l5v" 

At  common  law,  costs,  as  such,  in  a criminal  case  were 
unknown.  The  basis  for  this  is  said  to  be  that  the  King  should 
neither  pay  nor  receive  costs]  the  first  being  his  prerogative 
and  the  latter  beneath  his  dignity.  State  v.  Henley,  98  Tenn. 

665,  4l  SW  352,  357,  39  L.R.A.  126.  As  a consequence,  it  is  the 
rule,  as  well  in  criminal  as  in  civil  cases,  that  the  recovery 
and  allowance  of  costs  rest  entirely  on  statutory  provisions  - 
that  no  right  to  or  liability  for  costs  exists  in  the  absence 
of  statutory  authorization.  Such  statutes  are  penal  in  their 
nature  and  are  to  be  strictly  construed.  Cramer  v.  Smith, 

350  Mo.  736,  168  Stf2d  1039,  1040;  20  C.J.S.,  Costs,  Section  435, 
page  677. 

The  question  of  the  liability  for  costs  in  a prosecution 
for  failure  to  file  a report  under  the  Motor  Vehicle  Safety 
Responsibility  Act,  where  the  prosecution  is  dismissed  or  the 
defendant  acquitted,  is  governed  by  Sections  545.050,  545,280 
and  550.040  or  550.050,  RSMo  1949.  The  reason  we  say  Sections 
550. 040  or  550.050,  is  that  Section  550. 040  is  applicable  to 
felonies  and  misdemeanors,  while  Section  550.050  is  applicable 
to  prosecutions  for  the  recovery  of  fines,  penalties  and  for- 
feitures. For  reference  convenience,  we  now  quote  those  sections: 

Sec.  550.040.  "In  all  capital  cases,  and 
those  in  which  imprisonment  in  the  peni- 
tentiary is  the  sole  punishment  for  the 
offense,  if  the  defendant  is  acquitted, 
the  costs  shall  be  paid  by  the  state;  and 
in  all  other  trials  on  indictments  or  in- 
formation, if  the  defendant  is  acquitted, 
the  costs  shall  be  paid  by  the  county  in 
which  the  indictment  was  found  or  informa- 
tion filed,  except  when  the  prosecutor 
shall  be  adjudged  to  pay  them  or  it  shall 
be  otherwise  provided  by  law." 
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Sec.  550.350.  "1.  Every  person  who  shall 

institute  any  prosecution  to  recover  a fine, 
penalty  or  forfeiture  shall  be  adjudged  to 
pay  all  costs  if  the  defendant  is  acquitted 
although  he  may  not  be  entitled  to  any  part 
of  the  same. 

"2.  When  such  prosecutions  are  conanenced 
by  a public  officer  whose  duty  it  is  to 
Institute  the  same,  and  the  defendant  is 
acquitted,  the  county  shall  pay  the  costs; 
if  he  is  convicted,  and  unable  to  pay  the 
costs,  the  county  shall  pay  all  the  cost3, 
except  such  as  were  incurred  on  the  part 
of  the  defendant.” 

Inasmuch  as  the  failure  to  report  an  accident  is  made  punish- 
able by  a fine  not  in  excess  of  five  hundred  dollars  by  the  pro- 
visions of  Section  303.370,  RSMo  Cum.  Supp.  1955#  the  determination 
of  whether  this  constitutes  a "fine”  within  the  meaning  of  Section 
550.050  or  a misdemeanor  so  as  to  fall  within  the  purview  of 
Section  550. 040  would  be  difficult.  There  is  language  in  State 
ex  rel.  Howell  County  v.  West  Plains  Telephone  Co.,  232  Mo.  579, 
534,  135  SW  20,  which  would  indicate  that  if  the  statute  makes 
am  offense  punishable  by  fine  it  constitutes  a criminal  offense, 
but  if  the  remedy  is  a proceeding  to  recover  a fine  it  is  civil 
in  nature.  In  either  event,  it  may  be  initiated  by  information 
or  indictment.  Sections  545.010  and  545.020,  RSMo  1949.  For 
further  cases  on  this  problem,  see  State  v.  Huiatt,  31  Mo.  App. 

302;  State  v.  Flick,  167  Mo.  App.  6,  150  SW  1119. 

For  the  purposes  of  this  opinion  it  is  not  necessary  to 
determine  which  of  these  statutes  is  governing  because  under 
either  the  ultimate  conclusion  is  the  same. 

Under  both  of  these  sections,  absent  a conviction,  the  only 
instance  in  which  the  county  is  liable  for  the  costs  is  if  the 
defendant  is  acquitted.  Neither  of  these  sections  contains  the 
clause,  "in  case  the  prosecution  shall  fall  from  any  cause,"  as 
is  found  in  Section  545.280,  RSMo  1949,  but  fastens  the  liability 
for  costs  on  the  county  only  if  the  defendant  is  acquitted.  Con- 
sequently, if  the  defendant  is  apprehended,  prosecuted  for  fail- 
ure to  file  the  accident  report  required  by  the  Motor  Vehicle 
Safety  Responsibility  law,  tried  and  acquitted,  the  county  is 
liable  for  the  costs.  However,  under  the  rule  of  strict  con- 
struction, if  the  prosecution  falls  from  any  other  cause,  the 
county  is  not  liable  for  the  costs. 
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If  Section  550.050  is  applicable,  the  one  commencing  the 
prosecution,  i.e.,  the  Director  of  Revenue,  is  not  liable  in  any 
event  because  he  is  a public  officer  whose  duty  it  is  to  insti- 
tute the  same.  Section  305.290,  RSMo  Cum.  Supp.  1955.  Conse- 
quently, if  Section  550.050  governs  and  the  prosecution  fails 
from  any  cause  other  than  acquittal,  no  one  is  liable  for  the 
costs. 

If  Section  550. 040  is  applicable  and  the  prosecution  fails 
from  any  cause  other  than  acquittal,  it  is  necessary  to  examine 
the  other  statutes  to  see  whether  a prosecutor  is  liable  or  it 
is  otherwise  provided  by  law. 

Section  545.280,  RSMo  1949*  reads  as  follows: 

"When  the  information  is  based  on  an  affi- 
davit filed  with  the  clerk  or  delivered  to 
the  prosecuting  attorney,  as  provided  for 
in  section  545.250,  the  person  who  made  such 
affidavit  shall  be  deemed  the  prosecuting 
witness,  and  in  all  cases  in  which  by  law 
an  indictment  is  required  to  be  endorsed  by 
a prosecutor,  the  person  who  makes  the  affi- 
davit upon  which  the  information  is  based, 
or  who  verifies  the  information,  shall  be 
deemed  the  prosecutor;  and  in  case  the  prose- 
cution shall  fail  from  any  cause,  or  the 
defendant  shall  be  acquitted,  such  prose- 
cuting witness  or  prosecutor  shall  be  liable 
for  the  costs  in  the  case  not  otherwise 
adjudged  by  the  court,  but  the  prosecuting 
attorney  shall  not  be  liable  for  costs  in 
any  case." 

It  is  necessary  to  read  this  section  in  connection  with 
Section  545.050*  RSMo  1949*  which  provides  the  cases  in  which 
an  indictment  is  required  to  be  endorsed  by  a prosecutor.  The 
latter  section  provides  that: 

"1 . No  indictment  for  any  trespass  against 
the  person  or  property  of  another,  not 
amounting  to  a felony,  except  for  petit 
larceny,  and  no  indictment  for  the  dis- 
turbance of  the  peace  of  a person,  or  for 
libel  or  slander,  shall  be  preferred  un- 
less the  name  of  a prosecutor  is  endorsed 
as  such  thereon,  thus:  'A  B,  prosecutor,' 
except  where  the  same  is  preferred  upon  the 
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information  and  testimony  of  one  or  more 
grand  Jurors,  or  of  some  public  officer  in 
the  necessary  discharge  of  his  duty. 

"2.  If  the  defendant  be  acquitted  or  the 
prosecution  fails.  Judgment  shall  be  entered 
against  such  prosecutor  for  the  costs." 

Section  545.240,  RSMo  1949,  also  makes  the  terms  and  restric- 
tions as  to  endorsement  of  witnesses  in  cases  of  indictments 
applicable  to  an  information. 

Anyone  having  knowledge  of  the  commission  of  a crime  may 
make  his  affidavit  and  file  the  same  with  the  clerk  of  the  court 
or  the  prosecuting  attorney,  but  he  will  not  be  liable  for  the 
costs  unless  he  is  deemed  the  prosecuting  witness  as  defined  in 
Section  545.280,  supra.  If  failure  to  file  the  report  required 
by  Section  303.040,  RSMo  Cum.  Supp.  1955,  i s made  a misdemeanor 
by  Section  303.370,  RSMo  Cum.  Supp.  1955*  it  is  still  not  one 
of  the  classes  of  cases  wherein  an  indictment  is  required  to  be 
endorsed  by  a prosecutor.  Consequently,  under  this  section, 
the  one  making  the  affidavit  upon  which  the  prosecution  is  based 
would  not  be  liable  for  the  costs,  whether  there  was  an  acquittal 
or  the  prosecution  failed  for  any  other  cause,  because  he  is  not 
deemed  a prosecuting  witness  for  the  purpose  of  affixing  costs. 

See  State  v.  Huiatt  and  State  v.  Flick,  supra. 

In  summation,  if  the  question  of  costs  in  a prosecution 
under  Section  303.370(1),  RSMo  Cum.  Supp. 1955,  is  governed  by 
Section  550.040,  supra,  the  county  would  be  liable  for  the  costs 
if  the  defendant  is  tried  and  acquitted,  because  the  one  making 
the  affidavit  is  not  deemed  the  prosecuting  witness  under  Section 
545.280,  supra,  for  the  purpose  of  affixing  costs.  If  under 
Section  550.050,  supra,  and  the  defendant  is  tried  and  acquitted, 
the  county  would  be  liable  for  the  costs  because  the  Director 
of  Revenue  is  a public  officer  whose  duty  it  is  to  institute 
the  prosecution  and,  consequently,  not  liable  for  the  costs. 

Since  liability  for  costs  is  not  presumed,  if  the  prosecution 
falls  from  any  cause  other  than  acquittal,  neither  the  county 
nor  any  person  is  made  liable  therefor.  Consequently,  in  that 
event,  no  costs  are  chargeable. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  county  is  liable 
for  the  costs  of  a prosecution  for  failure  to  report  a motor 
vehicle  accident  commenced  under  Section  303.370,  RSMo  Cum.  Supp. 
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1955*  if  the  defendant  is  tried  and  acquitted,  but  there  are  no 
costs  chargeable  where  the  prosecution  is  based  upon  the  affi- 
davit of  the  Director  of  Revenue  and  falls  from  any  cause  other 
than  acquittal. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Inglish. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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LOCKER  PLANT/': 

POOD  AND  DRUGS: 

FROZEN  FOOD  LOCKERS: 
PROSECUTING  ATTORNEY: 
INJUNCTION: 

CRIMINAL  LAW: 

E9 


Prosecuting  attorney  can  file  criminal  charges 
or  institute  injunction  proceedings  against  per- 
son operating  a locker  plant  without  a license  as 
required  by  law;  and  prosecuting  attorney  can 
institute  injunction  proceedings  against  a person 
who  violates  any  provisions  of  the  locker  plant 
law,  including  the  one  requiring  an  annual  lic- 
ense as  mentioned  above. 

January  11,  1957 


"ftSnorable  Clyde  E.  Rogers 
Prosecuting  Attorney 
Howard  County 
Fayette,  Missouri 


Dear  Mr,  Rogers: 

On  November  28,  1956,  your  immediate  predecessor  to  the  of- 
fice of  Prosecuting  Attorney  requested  an  official  opinion  from 
this  of floe  which  reads  as  follows: 


"Seotion  196.315  RSMo  1949  states  that  the 
provisions  of  Section  196. 450  to  196.515  may 
be  enforced  by  injunction.  No  criminal  pen- 
alty is  provided  for  the  wilful  refusal  to 
obtain  a license  upon  payment  of  the  required 
fee.  What  is  the  duty  of  the  Prosecuting  At- 
torney when  an  individual  operating  a locker 
plant  in  the  county  refuses  to  obtain  a lic- 
ense by  payment  of  the  required  fee?” 

Chapter  196,  RSMo  1949,  and  the  Missouri  Cumulative  Supple- 
ment 1955,  covers  and  is  entitled  "Food  and  Drugs."  In  1945,  the 
General  Assembly  enacted  fourteen  new  sections  to  be  added  to 
this  chapter,  which  are  Sections  196.450  to  196. 515 , RSMo  1949* 
and  they  are  entitled  "An  ^ct  to  Regulate  the  Operations  of  Plants 
for  the  Cold  Storage  of  Foods  in  Individual  Lockers."  This  is  a 
proper  exercise  of  the  state's  police  power  to  protect  the  health 
and  safety  of  the  public.  See  Bacon  v.  Walker,  27  Sup.  Ct.  289, 
204  U.S.  311. 


These  fourteen  sections  do  not  say  that  anyone  who  violates 
their  provisions  shall  be  guilty  of  a misdemeanor  or  a felony, 
but  they  convey  the  idea  that  violators  of  their  provisions  will 
not  go  unpunished.  Section  196.455,  supra,  says: 

"It  shall  be  unlawful  for  any  person,  firm, 
copartnership  or  corporation  to  operate  a 
looker  plant  in  this  state  unless  such  per- 
son, flra,  copartnership  or  corporation  has 
secured  an  annual  license  therefor  from  the 
department.  * * 

If  a certain  individual  in  Howard  County  is  operating  a locker 
plant  and  refusing  to  obtain  a license  as  required  by  the  section 
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mentioned  above,  he  is  doing  an  "unlawful  act."  "It  is  an  act 
contrary  to  law,"  (See  Webster's,  Black's,  and  Bouvier's  defi- 
nition of  an  unlawful  act , ) and  he  is  accountable . Chapter  564, 
RSMo.  1949,  is  entitled  "Offenses  Against  Public  Health  and  Safe- 
ty." Section  564.320  provides  as  follows: 

"If  any  person  shall  carry  on  or  transact 
any  business  or  occupation  without  license 
therefor,  when  such  license  is  required  by 
any  law  of  this  state,  he  shall  be  deemed 
guilty  of  a misdemeanor,  and  when  no  other 
punishment  is  prescribed  for  such  offense, 
be  fined  in  any  sum  not  exceeding  one  hun- 
dred dollars  or  be  Imprisoned  in  the  county 
Jail  not  exceeding  three  months,  or  both.” 

This  section  is  applicable  to  our  problem  here.  Therefore,  we 
hold  a prosecuting  attorney  can  file  criminal  charges  against  a per- 
son who  operates  a frozen  food  locker  without  a license  as  required 
by  law.  However,  we  might  point  out  that  this  criminal  statute 
applies  only  when  the  individual  is  violating  Section  196.455*  supra 
(which  requires  a license),  and  does  not  apply  where  the  individual 
is  violating  other  sections  of  the  locker  plant  law. 

This  is  not,  however,  the  only  remedy  available  to  the  pros- 
eouting attorney.  There  is  another.  We  might  at  this  point  oall 
your  attention  to  the  fact  that  this  other  remedy,  which  is  dis- 
cussed below,  is  applicable  to  an  individual  who  violates  any  pro- 
visions of  the  locker  plant  law,  including  that  section  (Section 
196.455,  3upra)  requiring  an  annual  license. 

Section  196.515*  supra,  provides:  "Injunction  may  issue  by 
any  court  of  competent  Jurisdiction  to  enforce  the  provisions 
hereof."  Though  the  statute  does  not  expressly  authorize  the  pros- 
ecuting attorney  to  bring  the  action*  the  purpose  of  the  regulation 
of  locker  plants  1b  for  the  protection  of  the  health  and  safety  of 
the  public,  and  therefore,  the  State  of  Missouri  is  vitally  inter- 
ested in  the  violation  of  laws  wherein  the  public  is  concerned. 
Further*  if  no  one  could  institute  the  proceedings,  the  law  would 
be  meaningless  and  of  no  effect,  which  was  not  the  intention  of 
the  legislature.  Also,  this  is  a county  and  not  a state-wide  mat- 
ter. It  is  within  the  Jurisdiction  of  the  local  prosecuting  at- 
torney and  he  may  institute  injunction  proceedings  to  enforce  the 
provisions  of  the  locker  plant  law.  As  stated  in  State  v.  Sullivan, 
283  Mo.  546,  224  S.W.  327,  331  (1,2): 

"#  * * The  rule  is  that  such  prosecuting 
offioer  cannot  proceed  in  the  name  of  the 
state,  save  and  except  the  matters  involved 
are  matters  arising  within  and  pertaining 
to  the  Jurisdiction  of  such  prosecuting 
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officer.  In  other  words,  they  must  be  mat- 
ters which  concern  the  state  in  the  limited 
territory  over  which  such  officer  has  control 
or  in  which  he  lias  power  to  aot.  His  limit 
is  the  county  for  which  he  was  elected. 

Westhues,  as  prosecuting  attorney  of  Cole  Coun- 
ty, can  use  the  name  of  the  state  in  such  mat- 
ters in  which  the  state  is  interested  within 
the  confines  of  the  said  county  of  Cole.*  * *." 

Section  56.060,  RSMo.  1949,  expressly  provides  that  "the  pros- 
eouting attorneys  shall  commence  and  prosecute  all  civil  and  criminal 
actions  in  their  respective  counties  in  which  the  county  or  state  may 
be  concerned  * • *."  Section  56. 070,  RSMo.  1949,  provides  that  "He 
shall  prosecute  or  defend,  as  the  case  may  require,  all  civil  suits 
in  which  the  county  is  interested  * * *.M  And  as  stated  in  State  v. 
Powell,  359  Mo.  321,  221  S.W.  2d  508,  510  (4),  "Neither  the  word 
'concerned'  nor  the  word  'interested*  is  defined,  but  one  of  the 
definitions  given  for  the  word  'concerned'  is  'affected,  disturbed, 
troubled.  Interested;  as  to  be  concerned  for  one's  safety.'  Webster's 
New  International  Dictionary  (Second  Edition).  There  can  be  no 
doubt  that  the  state  was  interested,  concerned  and  affected  by  the 
illegal  transfer  and  dissipation  of  the  Teachers ' Funds  of  this 
school  district." 

There  is  dictum  which  is  in  point  in  State  v.  Kum,  Mo.App., 

119  S.W.  2d  62,  64  (1,2),  which  says,  "It  may  be  conceded  that  there 
are  circumstances  under  which  the  state  acting  through  the  pros- 
ecuting attorney  may  proceed  by  injunction  to  obtain  relief.  As 
we  understand  the  law,  where  such  a proceeding  is  justifiable,  it 
is  where  there  is  an  infringement  of  the  rights  of  the  public  in- 
volved. * * *." 

In  none  of  the  cases  mentioned  above  were  there  statutes  ex- 
pressly authorising  the  prosecuting  attorney  to  act,  but  he  was  al- 
lowed to  act  in  the  name  of  the  state  where  the  latter  had  an  in- 
terest in  the  case.  We  hold  the  State  of  Missouri  is  Interested, 
concerned,  and  affected  when  its  laws  relating  to  the  operation  of 
looker  plants  are  being  violated. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  if  a person, 
firm,  copartnership  or  corporation  is  operating  a locker  plant  with- 
out a license  as  required  by  Section  190.455,  supra,  the  local  pros- 
eouting attorney  can  Institute  injunction  proceedings  against  said 
violator  or  file  criminal  charges  against  him;  and  if  a person  is 
violating  other  sections  of  the  looker  plant  law  other  than  the  sec- 
tion requiring  an  annual  license,  the  prosecuting  attorney  can  file 
injunction  proceedings  against  suoh  person  to  enforce  the  provisions 
of  the  locker  plant  law. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  George  E.  schaaf. 

Yours  very  truly. 


OES/bi 


JOHN  M.  DALTON 
Attorney  General 


AGRICULTURE: 
COMMUNITY  SALES: 


The  community  sales  law  and  the  regulations  adopted 
thereunder  do  not  apply  to  sales  which  deal  only  in 
horses  and  not  other  species  of  livestock.  Community 
sales  and  stockyards  markets  which  are  subject  to  the 
provisions  of  the  Packers  and  Stockyards  Act  (7  U.S.C.A. 
Sec.  l8l  et  seq.)  or  to  the  provisions  of  Chapter  2J6 
RSMo  1949,  are  by  virtue  of  such  state  or  federal  regu- 
lation exempted  from  the  provisions  of  the  Missouri 
Community  Sales  Law. 


January  15,  1957 


L,  A,  Rosner,  DVM 
State  Veterinarian 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Dr.  Rosner: 

Reference  is  made  to  your  request  for  an  official  opinion  of 
this  office,  which  request  reads  in  part  as  follows: 

"I  respectfully  request  a reply  from  your  office 
as  to  whether  or  not  a license  is  and  should  be 
required  for  these  community  sales  dealing  only 
in  horses. 

"Our  second  problem  concerns  the  Community  Sales 
and  Stockyards  Markets  which  are  without  the  Fed- 
eral Public  Stockyards  Inspection  Services  of  the 
United  States  Department  of  Agriculture  but  which 
operate  under  the  Federal  Stockyards  and  Packers 
Act.  The  Federal  Stockyards  and  Packers  Act  is 
intended  for  the  regulation  of  marketing  trans- 
actions in  stockyards  or  sales  of  a particular 
size.  It  requires  the  bonding  of  all  commission 
firms,  traders  and  dealers  who  carry  on  business 
within  the  sale  or  yards.  The  Law  makes  no  pro- 
vision for  the  sanitary  conditions  of  the  yards 
and  for  the  health  Inspection  of  the  livestock 
sold  therefrom. 

"Our  Community  Sales  Law  specifies  that  it  shall 
apply  to  all  such  sales  and  stockyards  markets  which 
are  not  under  Federal  Inspection.  The  intent  of  the 
Community  Sales  Law  is  to  protect  the  purchaser  of 
the  various  classes  of  livestock  by  means  of  the 
health  inspections  and  maintenance  of  satisfactory 
sanitary  conditions.  We  feel  that  those  community 
sales  and  stockyards  markets  which  are  not  operat- 
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ing  under  Federal  Public  Stockyards  Inspection 
Service  should  be  licensed  and  bonded,  and  should 
maintain  approved  veterinary  inspection  of  live- 
stock as  required  under  the  Community  Sales  Law. 

"We  would  very  much  appreciate  your  opinion  as  to 
whether  or  not  our  position  is  correct  in  maintain- 
ing that  such  sales  or  yards  which  are  not  under  pub- 
lic stockyards  inspection  should  be  licensed  and  should 
conqply  with  all  other  provisions  of  the  Community  Sales 
Law  and  Regulations." 

The  questions  asked  will  be  treated  in  the  order  presented.  The 
"community  sales  law",  to  which  you  refer,  is  contained  in  Chapter 
277,  RSMo  1949.  Section  277.030  provides  that  no  person  "shall  en- 
gage in  the  business  of  operating  a community  sale  unless  duly  li- 
censed as  herein  provided."  Section  277*020,  para.  (4)  defines  the 
term  "community  sales"  as  follows: 

"The  term  'community  sales'  means  any  series  of  sales, 
exchanges,  or  purchases  of  any  livestock  made  at  regu- 
lar or  irregular  intervals  at  an  established  place  in 
this  state,  by  any  person,  directly  or  indirectly, 
for  or  on  account  of  the  producer  or  producers,  con- 
signor or  consignors  thereof,  at  public  auction  or  at 
private  sale,  except  that  this  term  shall  not  apply 
to  established  markets  operating  under  federal  or 
state  regulations,  or  to  any  public  or  private  farm  or 
purebred  livestock  sale." 

The  term  "livestock"  is  defined  in  the  same  section  as  follows: 

"The  term  'livestock1  shall  mean  and  include  cattle, 
swine,  sheep,  goats,  and  poultry." 

We  note  that  the  term  "livestock"  is  defined  to  mean  "cattle,  swine, 
sheep,  goats,  and  poultry." 

It  is  a well  known  canon  of  statutory  construction  that  the  ex- 
pression of  one  thing  implies  the  exclusion  of  another  thing.  State 
ex  rel.  Kansas  City  Power  and  Light  Co.  v.  Smith,  111  SW2d  513,  342  Mo. 
75*  Applying  such  rule  we  are  of  the  opinion  that  the  express  men- 
tion of  certain  species  of  livestock  impliedly  excludes  other  spe- 
cies not  expressly  mentioned.  Therefore,  since  horses  are  not  spe- 
cifically included  in  the  definition  of  the  term  "livestock"  we  are 
of  the  opinion  that  the  community  sales  law  and  the  regulations 
adopted  thereunder  do  not  apply  to  sales  which  deal  only  in  horses, 
and  in  no  other  species  of  livestock. 
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Prom  your  letter  of  request,  and  from  recent  telephone 
conversations  with  you,  we  understand  your  second  question  to  be 
whether  community  sales  and  stockyards  markets,  which  are  subject 
to  the  provisions  of  the  Packers  and  Stockyards  Act  (7  U.S.C.A., 

Sec*  181  et  seq.)  are  by  virtue  of  such  regulation  exempt  from  the 
provisions  of  Chapter  277  RSMo  1949,  under  authority  of  Section 
277.020.  The  purpose  of  the  Packers  and  Stockyards  Act  was  to 
remedy  abuses  that  had  grown  up  in  large  stockyards  in  various 
parts  of  the  county,  whereby  resources  and  shipments  were  charged 
excess  and  discriminatory  rates  for  services  rendered  in  handling 
and  selling  livestock.  Allen  C.  Driver  Inc.  v.  Mills,  86  Atl.2d 
724.  As  you  have  stated  in  your  opinion  request,  said  law  makes 
no  provision  for  sanitary  conditions  for  the  sanitary  condition  of 
the  yards  or  for  the  health  inspection  of  livestock  sold  therefrom, 
which  is,  of  course,  one  of  the  prime  purposes  of  the  Missouri  Com- 
munity Sales  Law. 

It  Is  to  be  noted  that  Section  277.020  RSMo  1949,  exempts  from 
the  operation  of  the  Community  Sales  Law  "established  markets  oper- 
ating under  federal  or  state  regulations" . 

Under  date  of  July  14,  1954,  this  office  issued  to  you  an  of- 
ficial opinion  holding  that  certain  markets  which  were  subject  to 
the  provisions  of  Chapter  276  RSMo  1949,  and  the  Packers  and  Stock- 
yards  Act  were  thereby  exempted  from  the  operation  of  Chapter  277. 
ThiB  conclusion  was  reached  notwithstanding  the  fact  that  neither  of 
the  referred-to  acts  deal  with  the  sanitation  of  yards  or  the  health 
inspection  of  livestock  3old  therefrom.  A copy  of  said  opinion  is 
enclosed  herewith. 

We  have  re-examined  said  opinion  and  believe  that  the  con- 
clusion there  reached  is  correct,  and  correctly  answers  the  ques- 
tion at  hand.  We  are  unable  to  read  into  the  previsions  of  Sec- 
tion 277.020,  when  the  Legislature  has  failed  to  so  provide,  that 
only  those  markets  which  are  subject  to  a similar  type  of  regula- 
tion under  either  state  or  federal  law  would  thereby  be  exempted 
from  the  operation  of  Chapter  277.  Said  exemption  merely  refers 
to  state  or  federal  "regulation",  without  specifying  the  type,  and 
therefore  we  are  led  to  the  conclusion  that  any  type  of  regulation 
would  qualify. 


CONCLUSION 

Therefore,  in  the  premises,  it  is  the  opinion  of  this  of 
fice  that  the  community  sales  law  and  the  regulations  adopted 
thereunder  do  not  apply  to  sales  which  deal  only  in  horses  and 
no  other  species  of  livestock. 
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It  is  the  further  conclusion  of  this  office  that  com- 
munity sales  and  stockyards  markets  which  are  subject  to  the  pro 
visions  of  the  Packers  and  Stockyards  Act  (7  U.S.C.A.,  Sec.  181 
et  seq. ) or  to  the  provisions  of  Chapter  276  RSMo  19^9,  are  by 
virtue  of  such  state  or  federal  regulation  exempted  from  the  pro 
visions  of  the  Missouri  Community  Sales  Law. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Donal  D.  Ouffey. 


Very  truly  yours. 


DDQ/ld 


John  M.  Dalton 
Attorney  General 


CREDIT 


UNIONS: 


Right  to  proceeds  of  insurance  upon  life 
of  shareholder  depends  upon  term  of  contract 
of  insurance . 


January  21,  1957 


Honorable  J.  A.  Rouveyrol 
Commissioner  of  finance 
Department  of  Business  and 
Administration 
Jefferson  City,  Missouri 

Dear  Sir* 

We  have  received  your  request  for  an  opinion  of  this  office, 
which  reads  as  follows: 

"We  have  received  the  following  letter  from 
Mr.  Russell  Maloney,  Attorney  at  Law,  Kansas 
City,  representing  the  various  Missouri 
credit  unions  and  relating  to  the  disposition 
of  life  savings  insurance : 

'There  exists  among  Missouri  credit 
unions  some  misunderstanding  regarding  the 
disposition  of  life  savings  insurance,  com- 
monly called  share  Insurance,  in  connection 
with  shares  held  in  Joint  tenancy.  As  you 
know,  a large  number  of  credit  unions  carry 
this  group  insurance  which  on  the  face  of 
the  policy  provides  as  follows* 

CUNA  MUTUAL  INSURANCE  SOCIETY 
(Hereinafter  called  CUNA  Mutual) 

will  pay  to  the 

BLANK  CREDIT  UNION 

Kansas  City,  Missouri 

(hereinafter  called  the  Credit  Union) 

'The  maximum  that  can  be  paid  under  the 
policy  is  $1,000.00  depending  on  the  amount 
in  the  share  account. 

'Upon  the  death  of  the  member  the  problem 
arises  whether  or  not  when  the  money  from  the 
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Insurance  company  is  paid  into  the  credit 
union  it  becomes  a part  of  the  survivors 
account  and  can  be  credited  to  the  survivors 
account  along  with  the  share  account,  and 
subsequently  paid  to  the  survivor  of  the 
Joint  tenancy. 

'The  standard  Joint  share  account  agree- 
ment used  by  most,  if  not  all,  Missouri 
credit  unions  in  part  provides: 

"The  Joint  owners  of  this  account, 
hereby  agree  with  each  other  and  with  said 
credit  union  that  all  sums  now  paid  in  on 
shares,  or  heretofore  or  hereafter  paid  in 
on  shares  by  any  or  all  of  said  Joint  owners 
to  their  credit  as  Joint  owners  with  all 
accumulations  thereon,  are  and  shall  be 
owned  by  them  Jointly,  with  right  of  sur- 
vivorship * * *" 

'Would  the  share  insurance  flow  to  the 
survivor  along  with  the  share  account  under 
the  above  quoted  provision  of  the  Joint 
share  account  agreement? 

'It  has  come  to  our  attention  that  in 
at  least  two  states  credit  unions  have  been 
informed  that  a "beneficiary H may  be  desig- 
nated to  receive  amounts  added  to  the  de- 
ceased members  account  by  reason  of  the 
share  insurance.  Information  has  also  been 
received  that  in  at  least  one  state  the 
Bureau  of  Federal  Credit  Unions  have  per- 
mitted the  designation  of  a "beneficiary" 
by  contract  between  the  credit  union  and  the 
Joint  tenants.  It  would  seem  that  this  pro- 
cedure may  be  in  conflict  with  an  opinion 
you  received  from  the  office  of  Attorney 
Oeneral,  John  M.  Dalton,  dated  July  16,  1953* 
which  was  prepared  by  Assistant  Attorney 
Oeneral  Robert  R.  Welbom.  The  opinion  is 
not  on  the  same  point. 

'Applying  the  proceeds  of  the  life  savings 
Insurance  to  the  survivors  account  or  passing 
it  to  the  survivor  could  possibly  subject  a 
credit  union  to  litigation,  which  would  be  of 
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concern  to  your  department  In  the  exercise  of 
your  regulatory  and  supervisory  power  as  set 
forth  in  Section  370.100,  R.  S.  Mo.  1949. 

'In  behalf  of  the  Missouri  Credit  Union 
League,  for  the  benefit  of  all  Missouri 
credit  unions,  I wish  to  request  a ruling 
from  you  as  to  whether  share  insurance  goes 
to  the  survivor  along  with  the  share  account 
or  whether  it  is  subject  to  administration 
under  the  Missouri  Probate  Code.  Also  whether 
a beneficiary  can  be  designated  by  contract 
between  the  members  and  the  credit  union. 

Respectfully  submitted. 


/•/  Russell  Maloney 
Russell  Maloney . ' 

"As  requested  in  the  last  paragraph  of  the 
letter,  I will  appreciate  it  if  you  would 
let  me  have  an  opinion  as  to  whether  share 
insurance  goes  to  the  survivors  along  with 
the  share  account  or  whether  it  is  subject 
to  administration  under  the  Missouri  Probate 
Code.  Furthermore,  I should  like  to  know 
whether  a beneficiary  can  be  designated  by 
contract  between  the  members  and  the  credit 
union. " 


As  a matter  of  general  law,  in  the  absence  of  statutory 
regulation,  which  we  do  not  find  in  Missouri,  the  payment  of  the 
proceeds  of  an  insurance  policy  is  a matter  of  contract  among  the 
parties  to  the  contract  of  insurance: 

"The  primary  and  undoubted  Intent  of  a con- 
tract of  life  insurance  is  that  the  company 
shall  make  payment  on  the  death  of  insured; 
and  the  question  as  to  who  is  entitled  to 
payment  is  a secondary  one  and  contingent 
on  the  circumstances.  The  policy  is  said 
to  be  the  measure  of  the  rights  of  everybody 
under  it,  and  in  cases  involving  the  right 
to  the  proceeds,  the  law  of  contracts,  and 

not  that  of  Inheritance,  is  controlling. 

* * 

46  C.J.S.,  Insurance,  Section  1154,  p.  37. 
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We  are  dealing  here  with  a group  Insurance  policy.  However , 
"It  should  be  observed  that  while  group  Insurance  Is  distinctive 
In  some  respects,  the  right  of  one  claiming  under  a group  policy 
to  recover  thereon  Is  governed  In  many  respects  by  the  general 
principles  of  the  law  of  Insurance  * * 29  Am.  Jur.,  Insurance, 

Section  1370,  p.  1027. 

The  details  of  the  policy  of  Insurance  here  Involved  and 
the  conditions  under  which  It  Is  granted  to  credit  union  share - 
holders  are  not  contained  in  your  opinion  request.  Inasmuch  as 
the  contents  of  the  policy  and  the  application  or  certificate 
(if  any)  of  the  shareholder  are  of  primary  significance,  we  are 
In  no  position  to  state  any  definite  opinion  as  to  whether  or  not 
the  proceeds  of  such  Insurance  should,  upon  the  death  of  one  party 
to  a Joint  share  account,  be  paid  to  the  surviving  shareholder  or 
to  the  estate  of  the  deceased  joint  shareholder.  Furthermore, 
Inasmuch  as  determination  of  this  question  would  depend  upon  the 
terms  of  the  contract  of  Insurance  and  be  a matter  of  general  law, 
it  would  not  appear  to  be  subject  to  your  regulation  or  control. 

If  credit  unions  are  in  doubt  as  to  the  proper  party  to  whom  to 
make  payment  and  as  they  may  be  liable  for  double  payments.  It 
might  be  well  for  your  office,  in  its  supervisory  and  regulatory 
capacity,  to  Insist  that  the  contracts  of  Insurance  be  sufficiently 
clear  and  definite  to  eliminate  such  questions. 

As  for  the  second  inquiry,  the  matter  again  is  one  of 
general  law  not  peculiarly  within  the  soope  of  your  regulatory 
authority.  We  perceive,  however,  no  objection,  as  a matter  of 
law,  to  the  designation  of  a beneficiary  to  whom  the  proceeds 
of  such  policy  should  be  paid  upon  the  death  of  the  shareholder. 

The  Supreme  Court  of  Missouri  recognized  the  right  of  the  in- 
sured in  similar  circumstances  to  designate  a beneficiary  to 
whom  the  proceeds  of  the  policy  should  be  paid.  The  case  of 
Mutual  Bank  & Trust  Co.  v.  Suaffner,  248  SW2d  585,  involved  the 
authority  of  a bank  to  participate  in  an  insured  life  savings 
account  plan,  which  appears  to  be  somewhat  similar  to  that  in- 
volved in  the  insurance  upon  shareholders  of  credit  unions. 

Under  the  arrangement  there  involved,  the  bank  obtained  a group 
savings  certificate  policy  from  an  insurance  company  under  which 
holders  of  insured  life  savings  certificates  in  the  bank  were  to 
be  insured  in  an  amount  equal  to  the  difference  in  their  deposits 
under  the  insured  savings  account  and  the  amount  of  the  purchaser's 
certificate,  not  to  exceed  two  thousand  dollars.  The  depositor 
could  purchase  the  certificate  for  himself  and  as  "trustee"  for  a 
named  "beneficiary"  or  for  himself  and  a named  co-owner.  One  of 
the  questions  raised  was  the  matter  of  privity  of  contract  between 
the  insurer  and  the  depositor-assured.  In  passing  on  this  ques- 
tion the  court  went  into  the  matter  of  designation  of  a beneficiary 
by  the  depositor,  and  stated,  243  SW2d  l.c.  591  * 
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M • • * A group  policy  is  a contract  between 
an  insurer  and  an  Individual  or  a corporation 
for  the  benefit  of  third  persona.  'Basically , 
it  resembles  or  is  a simple  third  party  bene- 
ficiary contract.  It  is  true  that  every  life 
insurance  policy  is  such  a contract,  but  under 
the  group  policy  the  beneficiary  is  also  the 
Insured . ' Crawford  and  Harlan,  Croup  Insurance, 
Sec.  13,  p.  30.  The  assured's  rights  are  de- 
termined by  the  policy,  and  either  he  or  his 
beneficiary  may  maintain  an  action  against  the 
insurer  upon  the  policy.  See  Gallagher  v. 

Simmons  Hardware  Co.,  214  Mo.  App.  Ill,  258 
S.tf . 16 j White  v.  Prudential  Ins.  Co.  of 
America,  233  Mo.  App.  156,  127  S.W.  2d  98; 

Adair  v.  Oeneral  American  Life  Ins.  Co.,  supra. 

"We  note  that  the  insurer  has  not  raised  the 
issue  of  the  bank's  insurable  interest.  See 
Baker  v.  Keet -Rountree  Dry  Goods  Co.,  318  Mo. 

969,  2 S.W.  2d  733*  738,  3 S.W.  2d  1003.  De- 
fendants concede  that  in  'employees 1 group 
insurance,  the  employment  factor  has  been  held 
to  give  rise  to  insurable  interest  necessary 
to  the  validity  of  such  group  contracts.' 

However,  they  point  out,  there  is  no  employment 
factor  in  this  case,  and  the  depositor  is  not 
the  bank's  debtor.  They  inquires  'If  the 
bank  has  an  insurable  interest  in  its  deposi- 
tors' lives,  how  is  it  measured?  If  the  bank 
lacks  an  insurable  Interest  in  the  life  of 
the  depositor  as  a creditor,  officer  or  employee, 
is  not  the  contract  a wagering  contract? ' 

"An  insurable  interest  is  not  required  of  the 
bank.  The  group  insurance  contract  is  one 
between  the  Insurer  and  the  bank  for  the  bene- 
fit of  certain  depositors.  When  a depositor 
becomes  insured  thereunder,  hie  rights,  and 
the  rights  of  the  beneficiary  whom  he  has 
designated,  are  measured  and  determined  by  the 
group  polioy.  Gallagher  v.  Simmons  Hardware 
Co.,  White  v.  Prudential  Ins.  Co.  of  America, 
and  Adair  v.  Oeneral  American  Life  Ins.  Co., 
supra.  The  insurance  proceeds  payable  upon 
the  death  of  the  insured  depositor  inure  to 
the  benefit  of  such  beneficiary.  At  most,  the 
bank  is  a mere  conduit  through  whom  the  in- 
surance proceeds  are  paid  to  the  named  bene- 
ficiary. Unquestionably,  every  person  has  an 
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Insurable  interest  in  his  own  life  and  'he 
nay  insure  it  for  the  benefit  of  any  person 
whom  he  sees  fit  to  name  as  beneficiary, • 

Walker  v.  General  American  Life  Ins.  Co., 

Mo.  Sup.,  141  S.W.  2d  785,  787.  Thus,  the 
Insurable  interest  which  the  insured  de- 
positor has  in  his  own  life  makes  unnecessary 
the  existence  of  any  insurable  interest  in  the 
bank." 

In  view  of  the  court's  construction  of  policies  of  Insurance, 
as  noted  in  the  above  case,  as  contracts  for  the  benefit  of  the 
third  person,  this  feature  distinguishes  the  designation  of  a 
beneficiary  in  such  circumstances  from  the  situation  involved  in 
the  opinion  to  you  dated  July  16,  1933*  and  referred  to  in  your 
opinion  request,  in  which  we  held  that  a shareholder  may  not  desig- 
nate a beneficiary  to  receive  the  shares  of  a credit  union  upon 
his  death  without  administration.  In  that  opinion  we  pointed  out 
that  in  the  case  of  Kansas  City  Life  Ins.  Co.  v.  Rainey,  333  Mo. 
477#  182  SW2d  624,  135  A.L.R . 168,  the  court  upheld  the  right  of 
a beneficiary  designated  by  the  purchaser  of  an  investment  annuity 
policy  to  receive  the  proceeds  of  such  contract  upon  the  death  of 
the  purchaser  as  against  the  executor  of  the  estate  of  the  pur- 
chaser, on  the  grounds  that  the  contract  was  one  entered  into  for 
the  benefit  of  a third  party. 

We  also  mentioned  in  that  opinion  that  in  that  case  the 
Supreme  Court  cited  the  case  of  In  re  Koss'  Estate,  106  N.J.  Sq. 
323#  150  A.  360,  as  upholding  the  right  of  a third  party  bene- 
ficiary under  a contract  to  receive  the  proceeds  of  such  contract 
upon  the  death  of  a party  as  against  the  personal  representative 
of  the  decedent.  That  case  involved  the  designation  of  a bene- 
ficiary in  the  event  of  the  death  of  a participant  in  an  employee 
stock  purchasing  plan.  The  court  upheld  such  designation  as 
against  the  contention  that  it  was  a testamentary  disposition. 

In  doing  so,  the  court  stated t 

" Instead  of  regarding  the  designation  of 
the  beneficiary  as  a disposition  of  property, 
we  regard  it  as  the  mere  naming  of  a person 
for  whose  benefit  a contract  is  made.  We 
believe  this  must  be  so  since  there  never 
was  any  specific  property  to  which  Gertrude 
Koss  was  entitled  in  her  lifetime. " 

In  view  of  the  fact  that  contracts  of  insurance  are  generally 
regarded,  insofar  as  the  rights  of  beneficiaries  are  concerned. 
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as  contracts  for  the  benefit  of  a third  party,  we  would  see  no 
reason  why  the  insurance  here  involved  could  not  be  disposed  of 
in  the  same  manner  as  ordinary  insurance.  Here  again,  however, 
the  right  to  do  so  must  depend  primarily  upon  the  contract  of 
insurance  and  the  contract  between  the  credit  union  and  the 
shareholder . 


CQNCLHgiON 

Therefore,  it  is  the  opinion  of  this  office  that  the  right 
to  the  proceeds  of  a group  insurance  policy  covering  joint  share- 
holders in  a credit  union  account  upon  the  death  of  one  of  the 
joint  shareholders  must  be  determined  by  the  contract  of  insurance, 
including  the  contract  between  the  insurer  and  the  credit  union 
and  that  between  the  credit  union  and  the  shareholders. 

We  are  further  of  the  opinion  that,  subject  to  the  provisions 
of  the  contract  of  insurance,  the  shareholder  may  dispose  of  pro- 
ceeds of  any  such  insurance  by  the  designation  of  a beneficiary 
to  receive  such  proceeds  upon  the  death  of  the  shareholder. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Robert  R.  Welbom. 


Yours  very  truly, 


RRWtml 


JOHN  II . DALTON 
Attorney  General 


Missouri  Veterinary  Board  does  not  have 
the  power  or  authority  to  hire  an  attorney. 
All  investigations  on  behalf  of  said  Board 
must  be  conducted  by  the  Board  itself  or 
any  of  the  members  thereof  whom  the  Board 
may  authorize,  and  said  Board  does  not  have 
the  power  or  authority  to  hire  an  investiga- 
tor. 


4,  1957 


Dr.  L.  A.  Rosner 

Chairman  Pro  Tem 

The  Missouri  Veterinary  Board 

P.  0.  Box  630 

Jefferson  City,  Missouri 

Dear  Dr.  Rosner: 

Tills  is  in  acknowledgement  of  your  opinion  request  to 
this  office  dated  October  8,  1957*  and  reads  as  follows: 

1.  Is  the  Board  empowered  under  the 
law  to  employ  an  attorney  to  advise  with 
it  and  to  remunerate  him  on  a reasonable 
basis?  If  so,  is  such  attorney  an  em- 
ployee of  the  state  although  he  is  only 
reimbursed  for  services  performed? 

"2.  Is  the  Board  empowered  to  employ  an 
investigator  and  to  remunerate  him  for 
his  reasonable  services?  If  so,  is  such 
investigator  an  employee  of  the  state  al- 
though he  will  only  be  reimbursed  for  Ills 
actual  services  performed?” 

With  regard  to  your  first  inquiry  as  to  hiring  of  an  at- 
torney by  the  board,  this  office  cannot  find  a provision  in 
the  law  creating  and  governing  the  Veterinary  Board,  which 
law  is  Chapter  340,  RSMo  194b/  and  Cum.  Supp.  1955#  which  spe- 
cifically give 3 to  the  Veterinary  Board  the  power  and  author- 
ity to  hire  an  attorney  to  assist  the  board  in  the  performance 
of  its  duties.  In  Instances  where  the  Legislature  has  deemed 
it  advisable  that  a state  board  be  given  the  power  to  hire  an 
attorney,  the  Legislature  has  done  so  by  enacting  into  the  law, 
creating  and  governing  that  board  a specific  provision  giving 
to  that  board  the  power  to  hire  an  attorney.  Such  is  the 
situation  with  relation  to  the  Board  of  Accounting,  Section 
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326.180,  RSMo  1949;  Board  of  Archi tecta  and  Professional  Engi- 
neers, Section  327.180,  RSMo  1949;  Board  of  Dentistry,  Section 
332.310  and  the  Board  of  Pharmacy,  Section  338.140. 

Inasmuch  as  the  Legislature  has  not  enacted  a provision 
specifically  giving  to  the  Veterinary  Board  the  power  and  au- 
thority to  hire  an  attorney  as  the  Legislature  has  done  with 
respect  to  other  state  boards,  it  is  the  opinion  of  this  of- 
fice that  The  State  Veterinary  Board  does  not  have  the  power  or 
authority  to  hire  an  attorney  to  assist  said  board  in  the  per- 
formance of  its  duties. 

The  said  board  can,  however,  obtain  legal  counsel  by  mak- 
ing the  request  of  the  Attorney  General  provided  for  In  Section 
27.020,  RSMo  1949.  Paragraph  2 of  Section  27.020,  supra,  reads 
as  follows: 


2.  The  attorney  general  may,  at  the  re- 
quest of  any  officer,  department,  board, 
bureau,  commission  or  agency  of  the  state, 
assign  assistant  attorneys  general  to  per- 
form the  duties  prescribed  by  law  before 
or  upon  behalf  of  such  officer,  department, 
board,  bureau,  comml salon  or  agency  and  may 
upon  request  as  aforesaid,  from  time  to 
time  reassign  such  assistants. 

With  regard  to  the  second  Inquiry  as  to  the  hiring  of  an 
Investigator  by  the  board.  Section  340.140,  Cum.  Supp.  1955, 
provides  in  part  as  follows: 

4.  The  board,  and  any  of  its  members  it 
may  authorize,  shall  have  power  to  oonduct 
investigations  * * 

This  office  cannot  find  a provision  in  the  law  creating 
and  governing  the  Veterinary  Board  which  specifically  gives 
to  the  Board  the  power  and  authority  to  hire  an  investigator. 
Instead,  by  paragraph  4,  Section  340.140,  supra,  the  Legisla- 
ture has  prescribed  that  Investigations  on  behalf  of  the 
Veterinary  Board  shall  be  conducted  either  by  the  Board  it- 
self or  by  any  of  the  members  of  the  Board  whom  the  Board  shall 
authorize . 

Inasmuch  as  the  Legislature  has  said  who  may  conduct  in- 
vestigations on  behalf  of  the  Veterinary  Board  and  has  not 
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specifically  authorized  the  Board  to  hire  an  investigator, 
it  is  the  opinion  of  this  office  that  the  Veterinary  Board 
does  not  have  the  authority  to  hire  an  investigator. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Missouri  Veteri- 
nary Board  does  not  have  the  power  or  authority  to  hire  an  at- 
torney to  assist  said  Board  in  the  carrying  out  of  its  duties. 

It  is  also  the  opinion  of  this  office  that  the  Missouri 
Veterinary  Board  does  not  have  the  power  and  authority  to  hire 
an  investigator  to  assist  the  Board  in  conducting  investiga- 
tions, but  that  all  investigations  on  behalf  of  said  Board 
must  be  conducted  either  by  the  Board  itself  or  by  any  member 
of  the  Board  whom  the  Board  may  authorize. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  ray  Assistant,  Richard  W.  Dahms. 

Yours  very  truly. 


HWD/ba/bi 


John  M.  Dalton 
Attorney  General 


PRACTICE  OP  LAW:  Collector  of  taxes  of  a fourth  class  county  may  fill 
TAX  DEED:  in  the  blanks  of  a tax  deed;  he  may  not  charge  for 

TAX  SALE:  filling  in  the  blanks  of  a tax  deed. 

COLLECTORS: 


January  23,  1957 


Honorable  J.  B.  Schnapp 
Prosecuting  Attorney 
Madison  County 
Fredericktown,  Missouri 

Dear  Mr.  Schnapp: 

This  is  in  answer  to  your  request  for  an  official  opinion 
from  this  office  which  reads  as  follows; 

Does  the  Collector  of  Taxes  of  a Fourth 
Class  County  have  the  authority  to  pre- 
pare a Tax  Deed  to  purchaser  at  a Tax  Sale 
and  charge  for  the  same;  or  is  he  barred 
from  actually  preparing  the  deed  and  charg- 
ing for  the  same,  because  such  an  act  might 
be  construed  the  practice  of  law,  and  there- 
fore be  in  violation  of  the  statute  against 
the  practice  of  law  by  laymen." 

Chapter  140,  RSMo.  and  Mo.  Cum.  Sujpp.  1955.  is  entitled 'Col- 
lection of  Delinquent  Taxes,  Generally.'’  In  answering  your  specif- 
ic question,  it  will  be  only  necessary  to  discuss  three  sections 
within  that  chapter.  They  are  Sections  140.420,  140.460,  and 
140.470,  RSMo.  1949. 

Section  140.420,  RSMo.  1949.  which  reads  as  follows: 

1.  If  no  person  shall  redeem  the  lands  sold 
for  taxes  within  two  years  from  the  3ale,  at 
the  expiration  thereof,  and  on  production  of 
certificate  of  purchase,  and  in  case  the  certi- 
ficate covers  only  a part  of  a tract  or  lot  of 
land,  then  accompanied  with  a survey  or  descrip- 
tion of  such  part,  made  by  the  county  surveyor, 
the  collector  of  the  county  in  which  the  sale 
of  such  lands  took  place  shall  execute  to  the 
purchaser,  his  heirs  or  assigns,  in  the  name  of 
the  state,  a conveyance  of  the  real  estate  so 
sold,  which  shall  vest  in  the  grantee  an  abso- 
lute estate  in  fee  3iraple,  subject,  however  to 
all  claims  thereon  for  unpaid  taxes  except  such 
unpaid  taxes  existing  at  time  of  the  purchase  of 
said  lands  and  the  lien  for  which  taxes  was  in- 
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ferior  to  the  lien  for  taxes  for  which  said 
tract  or  lot  of  land  wa3  sold. 

”2.  In  making  such  conveyance,  when  two  or 
more  parcels,  tracts,  or  lot3  of  land  are  sold 
for  the  nonpayment  of  taxes  to  the  same  pur- 
chaser or  purchasers,  or  the  same  person  or 
persons  shall  in  anywise  become  the  owner  of  the 
certificates  thereof,  all  of  such  parcels  shall 
be  included  in  one  deed.” 

provides  among  other  things  that  the  collector,  wherein  a tax 

sale  has  been  had,  shall  execute  in  the  name  of  the  state,  a con- 
veyance of  the  land  sold  to  the  purchaser.  Section  140.460  RSMo. 

1949,  which  reads  a3  follows: 

”1.  Such  conveyance  shall  be  executed  by  the 
county  collector,  under  his  hand  and  seal,  wit- 
nessed by  the  county  clerk  and  acknowledged  be- 
fore the  county  recorder  or  any  other  officer 
authorized  to  take  acknowledgments  and  the  same 
shall  be  recorded  in  the  recorder’s  office  be- 
fore delivery;  a fee  for  recording  shall  be  paid 
by  the  purchaser  and  shall  be  included  in  the 
costs  of  sale. 

"2.  Such  deed  shall  be  prima  facie  evidence 
that  the  property  conveyed  was  subject  to  taxa- 
tion at  the  time  assessed,  that  the  taxes  were 
delinquent  and  unpaid  at  the  time  of  sale,  of 
the  regularity  of  the  sale  of  the  premises  des- 
cribed in  the  deed,  and  of  the  regularity  of  all 
prior  proceedings,  that  3aid  land  or  lot  had  not 
been  redeemed  and  that  the  period  therefor  had 
elapsed,  and  prima  facie  evidence  of  a good  and 
valid  title  in  fee  simple  in  the  grantee  of  said 
deed;  and  such  deed  shall  be  in  the  following 
form,  as  nearly  as  the  nature  of  the  case  will 
admit,  namely: 

Whereas,  A.  B.  did,  on  the  day  of  , 

19  , produce  to  the  undersigned,  C.  D.,  col- 

lector of  the  county  of  in  the  state  of 
Missouri,  a certificate  6T  purchase,  in  writing, 

bearing  date  the  day  of  , 19  , signed 

by  E.  F.,  who  at  tKe  last  mentioned  date  was  col- 
lector of  said  county,  from  which  it  appears  that 

the  said  A.  B.  did,  on  the  day  of  , 19 , 

purchase  at  public  auction  at  the  door  of  tEe 
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courthouse  in  said  county,  the  tract,  parcel  or 
lot  of  land  lastly  in  this  indenture  described, 
and  which  lot  was  sold  to  for  the  sum  of 

dollars  and  cents,  being  the  amount  due 

on  the  following  tracts  or  lots  of  land  re- 
turned delinquent  in  the  name  of  G.  H.,  for 
nonpayment  of  taxes,  costs  and  charges  for  the 
year  , namely:  (here  3et  out  the  lands  of- 
feredTor  sale);  which  3aid  lands  have  been  re- 
corded, among  other  tracts,  in  the  office  of 
3aid  collector,  as  delinquent  for  the  nonpayment 
of  taxes,  costs,  and  charges  due  for  the  year  last 
aforesaid,  and  legal  publication  made  of  the 
sale  of  said  lands;  and  it  appearing  that  the 
said  A.  B.  is  the  legal  owner  of  said  certificate 
of  purchase  and  the  time  fixed  by  law  for  redeem- 
ing the  land  therein  described  having  now  expired, 
the  said  0.  H.  nor  any  person  in  his  behalf  having 
paid  or  tendered  the  amount  due  the  said  A.  B.  on 
account  of  the  aforesaid  purchase,  and  for  the 
taxes  by  him  3ince  paid,  and  the  aaid  A.  B.,  hav- 
ing demanded  a deed  for  the  tract  of  land  mentioned 
in  said  certificate,  and  which  was  the  least  quanti- 
ty of  the  tract  above  described  that  would  sell  for 
the  amount  due  thereon  for  taxes,  costs  and  charges, 
as  above  specified,  and  it  appearing  from  the  re- 
cords of  said  county  collector's  office  that  the 
aforesaid  lands  were  legally  liable  for  taxation,  and 
has  been  duly  assessed  and  properly  charged  on  the 
tax  book  with  the  taxes  for  the  years  , 

Therefore,  this  Indenture,  made  this  day  of 

, 19  , between  the  state  of  Missouri,  by  C.  D., 

collector  of  said  county,  of  the  first  part,  and 
the  said  A,  B.,  of  the  second  part,  Witnesseth: 

That  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  premises,  has  granted,  bargain- 
ed and  sold  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  forever,  the  tract  or  parcel 
of  land  mentioned  in  said  certificate,  situate  in 
the  county  of  , and  state  of  Missouri,  and  de- 
scribed as  follows.  Namely:  (here  set  out  the 
particular  tract  or  parcel  sold).  To  have  and  to 
hold  the  said  last  mentioned  tract  or  parcel  of  land, 
with  the  appurtenances  thereto  belonging,  to  the 
said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  in  as  full  and  ample  a manner  as  the  col- 
lector of  said  county  is  empowered  by  law  to  sell 
the  same. 
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In  Testimony  Whereof,  the  said  C.  D.,  col- 
lector of  said  county  of  , has  hereunto  set  his 
hand,  and  affixed  his  official  seal,  the  day  and 
year  last  above  written. 

Witness:  (L.S.) 

Collector  of  ""bounty . 

State  of  Missouri,  County,  ss: 

Before  me,  the  undersigned,  M in  and  for 
said  county,  this  day,  personally  came  the  above- 
named  C.  D.,  collector  of  said  county,  and  acknow- 
ledged that  he  executed  the  foregoing  deed  for  the 
uses  and  purposes  therein  mentioned. 

In  Witness  Whereof,  I have  hereunto  set  my 
hand  and  seal  this  day  of  , 19  • 


(L.S.)M 

provides  among  other  things  that  the  conveyance  3hall  be  ex- 
ecuted by  the  county  collector  and  voider  his  hand  and  seal.  You 
will  note  in  the  section  quoted  above  that  the  form  the  collector 
must  use  and  execute  is  set  out  in  detail.  The  deed  must  be  in 
substantial  compliance  with  that  form.  Thus,  it  is  apparent  that 
someone  must  fill  in  the  blanks  of  the  deed  form,  but  nowhere  in 
Chapter  140  does  it  3ay  who  shall  do  it.  It  merely  says  the  Col- 
lector shall  "execute  the  deed."  Thus,  where  a statute  provides 
a certain  person  must  execute  a deed,  it  does  not  necessarily  fol- 
low that  person  must  actually  prepare  the  deed  by  filling  in  the 
blanks.  An  executed  deed  is  one  that  ha3  been  prepared  In  final 
form,  3igned,  sealed  and  delivered.  As  authority  for  this  pro- 
position, see  Mastin  Realty  and  Mining  Co.  v.  Commissioner  of 
Internal  Revenue,  130  P.  2d  1003,  1005  (1-2,3);  and  Tubbs  v. 
Gatewood,  2 6 Ark.  128,  131. 

Therefore,  we  hold  a collector  of  taxes  of  a fourth  class 
county  may  fill  In  the  blanks  of  a tax  deed,  and  further,  that  this 
limited  act  does  not  constitute  the  practice  of  law.  The  entire 
case  of  Hulse  v.  Criger,  3^3  Mo.  26,  247  S.W.  2d  855#  discusses 
this  problem  thoroughly.  That  case  is  applicable  to  our  problem 
here.  At  page  861  (6,7),  the  court  says: 

’’(6,73  Likewise,  general  warranty  deed  and 
trust  deed  foms  are  so  standardized  that  to 
complete  them  for  usual  transactions  requires 
only  ordinary  intelligence  rather  than  legal 
training.  They  are  in  fact  less  complicated 
than  contracts  for  sale  of  real  estate.  We 
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know  that  these  forms  are  furnished  to  the  pub- 
lic at  the  offices  of  Recorders  of  Deed3  through 
the  state.  We  think  the  preparation  of  these 
instruments  in  closing  transactions  in  which  a 
real  estate  broker  is  acting  as  broker  is  so  close- 
ly related  to  the  transaction  and  the  business  of 
the  broker  aB  to  be  practically  a part  of  it  and 
that  he  is  not  engaging  in  unlawful  practice  of 
law  to  prepare  them  under  such  circumstances.  The 
same  thing  is  true  of  ordinary  short  term  leases , 
notes,  chattel  mortgages  and  trust  deeds  in  trans- 
actions which  the  broker  procures.  However,  he  can- 
not properly  make  separate  charges,  in  addition  to 
his  commission,  for  preparing  any  instruments  or 
engage  in  the  field  of  conveyancing  and  drafting 
contracts  or  other  legal  instruments  for  the  pub- 
lic generally,  with  or  without  separate  charge. 

Such  conduct  would  not  be  any  part  of  his  business 
as  a real  estate  broker  but  would  be  placing  the 
emphasis  upon  conveyancing  as  a practice  of  law  in- 
stead of  on  his  services  as  a broker;  and  it  would 
also  violate  the  provisions  of  RSMo.  1949,  chap. 

484,  V.A.M.S.'1 

Furthermore,  the  filling  in  of  the  blanks  of  a tax  deed  does 
not  require  a legally  trained  mind  even  though  their  fillingin 
causes  certain  legal  consequences  to  arise.  The  act  of  merely 
filling  in  the  blanks  of  a tax  deed  is  ancillary  to  the  collec- 
tor's main  duties.  At  page  862,  the  court  in  Hulse  v.  Criger, 
supra,  says: 

* * * We  think  the  guiding  principle  must  be 
whether  under  the  circumstances  the  preparation 
of  the  papers  involved  is  the  business  being 
carried  on  or  whether  this  really  is  ancillary  to 
and  an  essential  part  of  another  business*  The 
simplicity  or  complexity  of  the  forms,  the  nature 
and  customs  of  the  main  business  involved,  the 
convenience  to  the  public,  and  whether  or  not 
separate  charges  are  made,  all  have  a bearing  up- 
on the  determination  of  this  question »" 

The  deed  set  out  above  has  been  adopted  by  the  legislature, 
and  the  collector  merely  has  to  fill  in  the  blanks.  Although  not 
expressly  authorized  to  do  so,  as  a practical  matter,  it  would 
f&ll  upon  him  to  do  this  limited  act  to  properly  carry  out  his 
duties  in  these  tax  sale  situations.  In  67  C.J.S.,  Officers,  Sec- 
tion 110,  the  male,  as  to  what  acts  public  officers  are  authorized 
to  do,  is  set  out.  On  page  396,  it  says: 
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'The  duties  of  a public  officer  are  usually 
prescribed  by  statute,  but  it  has  been  observ- 
ed that  such  statutes  seldom,  if  ever,  define 
with  precise  accuracy  the  full  scope  of  such 
duties.  Generally  the  duties  of  a public  office 
include  those  lying feirly  within  it3  scope,  those 
essential  to  the  accomplishment  of  the  main  pur- 
pose for  which  the  office  was  created,  and  those 
which,  although  incidental  and  collateral,  serve 
to  promote  the  accompli shment  of  the  principal 
purposes.  * * ” 

To  further  buttress  the  above  argument,  we  call  your  atten- 
tion to  the  case  of  Costello  v.  City  of  St.  Louis,  Mo.  Sup.,  262 
S.W.  2d  591,  596  (7-9).  The  court  intimates  that  it  is  the  col- 
lector who  actually  fills  in  the  blanks  of  a tax  deed.  It  held: 

Under  the  Jone3-Kunger  Act,  the  proceedings  pre- 
liminary to  and  the  sale  of  property  by  the  Col- 
lector for  delinquent  taxes  is  adralnist native  in 
character;  such  preliminary  proceedings  and  sale 
are  non- judicial  and  ex  parte  in  their  nature.  No 
court  guides  the  Collector  or  his  proceedings,  and 
he  proceeds  upon  his  own  advice.  In  making  his 
land  delinquent  list,  in  his  notice  and  advertise- 
ment of  sale,  in  hi3  oonduct  of  the  sale,  and  in 
his  preparation  and  execution  of  his  certificate  of 
purchase  and  his  deed  the  Collector  must  strictly 
follow  and  observe  the  admonition  of  the  statutes 
in  this  summary  process  of  taking  away  from  the 
citizen  the  title  to  the  latter' 3 land.  * * *. " 

In  answering  the  rest  of  your  question,  we  hold  the  collector 
of  taxes  in  a fourth  class  county  cannot  charge  for  filling  in  the 
blanks  of  the  tax  deed.  However,  for  each  tax  deed  a person  applies 
for  he  may  charge  $1.50,  whether  he  fills  in  the  blanks  or  whether 
someone  else  does  it.  This  includes  the  acknowledgement.  Section 
140.470,  RSMo.  1949>  allows  the  collector  this  amount.  It  reads 
as  follows: 

1,  In  case  circumstances  should  exist  requir- 
ing any  variation  from  the  foregoing  form,  in  the 
recital  part  thereof,  the  necessary  change  shall 
be  made  by  the  county  collector  executing  such 
deed,  and  the  same  shall  not  be  vitiated  by  any 
such  change,  provided  the  substance  be  retained. 

2.  The  county  collector  shall  be  entitled  to 
demand  and  receive  from  the  person  applying  there- 
for, for  each  tax  deed,  one  dollar  and  fifty  cents, 
which  shall  include  the  acknowledgement . " 
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If  the  collector  charges  an  additional  fee  for  filling  in 
the  blanks,  this  would  amount  to  the  practice  of  law.  See  Hulse 
v.  Criger,  supra,  at  page  863  (12,13).  Also  at  this  point,  we 
call  your  attention  to  the  famous  case  of  Nodaway  County  v.  Kidder, 
3^4  Mo,  795,  129  S.W.  2d  857,  860,  wherein  the  Supreme  Court  laid 
down  the  doctrine  that  if  a public  officer  claims  compensation  for 
official  duties  performed,  he  must  point  out  the  statute  authori- 
zing such  payment.  In  our  case,  the  collector  cannot  point  to 
any  statute  authorizing  payment  for  filling  in  the  blanks  of  a 
tax  deed. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  a collector 
of  taxes  of  a fourth  class  county  may  fill  in  the  blanks  of  a tax 
deed,  and  such  limited  act  does  not  amount  to  the  practice  of  law; 
but  that  he  may  not  charge  for  filling  in  said  blanks,  as  thi3 
would  amount  to  the  practice  of  law,  and  further,  he  is  not 
authorized  to  do  so. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  George  E.  Schaaf . 


Yours  very  truly. 


G&j/bl 


JOHN  M.  DALTON 
Attorney  General 


CRIMINAL  LAW: 


The  provisions  of  §560. 610,  RSMo  1949,  as 
amended  by  the  Laws  of  1955,  do  apply  to  any 
person  of  the  age  of  twenty  years  or  more  who 
pleads  guilty  to  a violation  of  any  of  the 
offenses  enumerated  in  the  aforesaid  section. 


F l LED 

So 


May  9,  1957 


Honorable  Earl  H.  Schrader,  Jr. 

First  Assistant  Prosecuting  Attorney 
Jackson  County 
415  East  Twelfth  Street 
Kansas  City,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

"Would  you  kindly  advise  the  writer  of 
your  interpretation  of  the  hereinafter 
set  out  section  of  Missouri  Statute 
560.610* 

' * * * Provided,  that  the  provi- 
sion of  this  section  shall  not  apply  to 
any  person  who  at  the  time  of  his  con- 
viction shall  be  under  the  age  of  twenty 
years . ' 

"I  have  in  mind  a situation  where  a 
defendant  was  under  the  age  of  twenty 
years  at  the  time  of  the  committing  of 
the  crime  and  later  pleaded  guilty  after 
he  reached  the  age  of  twenty -one . 1 

Section  560.610,  RSMo  1949,  mentioned  by  you  above,  was 
amended  by  the  Laws  of  1955.  However,  that  portion  of  the 
section  which  you  quoted  in  your  letter  was  not  changed  by  the 
amendment . 

It  would  appear  to  us  to  be  clear  that  Section  560.610, 
RSMo  1949#  as  amended  by  the  Laws  of  1955,  would  apply  in  the 
situation  which  you  set  forth.  The  section  clearly  states  that 


Honorable  Earl  H.  Schrader,  Jr 


"the  provisions  of  this  section  shall  not  apply  to  any  person 
who  at  the  time  of  his  conviction  shall  be  under  the  age  of 
twenty  years . M 

In  the  situation  which  you  present  to  us,  the  person  who 
committed  the  crime  was  at  least  twenty-one,  and  it  would 
appear  lnferentlally  that,  since  the  provisions  of  the  statute 
did  not  apply  to  anyone  who  at  the  time  of  his  conviction  was 
under  the  age  of  twenty,  it  would  apply  to  those  persons  who 
were  twenty  years  of  age  or  more,  which  is  the  situation  in 
the  case  which  you  present  to  us. 


CONCjLU.SION. 

It  is  the  opinion  of  this  department  that  the  provisions 
of  Section  560.610,  RSMo  1949,  as  amended  by  the  Laws  of  1955* 
do  apply  to  any  person  of  the  age  of  twenty  years  or  more  who 
pleads  guilty  to  a violation  of  any  of  the  offenses  enumerated 
in  the  aforesaid  section. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours. 


HPWildjml 


JOHN  M.  DALTON 
Attorney  General 


TAXATION : 


The  state  is  not  required  to  pay  any  part  -f  the  ex- 
penses incurred  under  two  contracts  entered  into  by 
and  between  St.  Louis  County,,  Missouri  and  two  ap- 
praisal companies  to  furnish  to  the  county  an  appraisal 
of  certain  designated  taxable  lands  and  improvements 
thereon  in  said  county,  together  with  certain  manuals 
of  procedure,  field  record  cards,  land  value  maps,  in- 
dexing cards,  etc. 


November  l8,  195 7 


Honorable  William  Scott 
Supervisor,  County  Department 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr.  Scott: 

Reference  is  made  to  the  request  of  your  department  for 
an  official  opinion,  which  request  reads  as  follows: 

"In  view  of  a recent  decision  of  the  Su- 
preme Court  in  the  case  of  Milton  A.  Heilman, 
Appellant  vs.  St.  Louis  County,  et  al.  Respon- 
dents, case  No.  45842,  wherein  the  court 
ruled  that  contracts  entered  into  between 
St.  Louis  County  and  Doane  Agricultural  Ser- 
vice's, Inc.  and  Roy  Wenzllck  and  Company, 
in  connection  with  the  re-appraisal  program 
for  St.  Louis  County,  were  valid,  this  de- 
partment respectfully  requests  an  official 
opinion  from  your  office  as  to  the  payment 
of  $250,000.00,  the  approximate  total  ex- 
penditure called  for  in  these  contracts. 

"As  this  is  expended  against  the  appropria- 
tion made  to  the  assessor  of  St.  Louis 
County  for  re-appraisal,  is  the  State  liable 
for  any  part  of  this  $250,000.00  and,  if  so, 
to  what  extent  is  the  State  liable?" 

The  facts  developed  in  the  case  of  Heilman  v.  St.  Louis 
County,  302  SW2d  911,  to  which  you  refer,  appear  as  follows. 

St.  Louis  County  is  a county  of  the  first  class,  operating 
under  home  rule  charter.  The  county  council,  by  a resolution, 
authorized  the  assessor  and  the  county  supervisor  to  enter  into 
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contract  with  two  appraisal  companies  to  undertake  a parcel-by- 
parcel  revaluation  of  designated  real  estate  in  said  county. 

One  appraisal  company  agreed  to  appraise  all  the  taxable  lands 
and  improvements  located  within  five  designated  school  districts 
and  the  other  company  agreed  to  appraise  all  the  taxable  lands 
and  improvements  within  nine  other  designated  school  districts 
in  the  county.  Each  contract  also  required  the  appraisal  com- 
pany therein  named  to  prepare  and  deliver  to  the  assessor  cer- 
tain manuals  of  procedure,  field  record  cards,  land  value  maps, 
indexing  cards,  identifying  classification  and  other  detailed 
information  and  services,  and  that  the  work  be  completed  by 
March  1,  1957. 

Each  contract  granted  the  county  two  options  to  employ  the 
appraisal  company  therein  named  for  the  appraisal  of  other 
property  in  each  of  the  years  of  1957  and  1953. 

In  the  Heilman  case,  resident  taxpayers  of  St.  Louis  County 
sued  to  enjoin  the  enforcement  of  said  contracts.  The  trial 
court  found  the  Issues  in  favor  of  the  defendant  and  on  appeal 
the  Supreme  Court  of  Missouri  held  that  the  county  had  the  au- 
thority to  enter  into  the  above  referred  two  contracts  and  that 
the  same  were  not  illegal. 

You  inquire  whether  the  state  is  liable  for  the  payment  of 
any  part  of  the  amounts  payable  to  the  appraisal  companies  un- 
der said  contracts. 

Section  137.330,  RSMo  19^9,  reads  as  follows: 

"One-half  of  all  the  costs  and  expenses  of 
the  assessor  in  making  the  assessment  and  in 
the  preparation  of  abstracts  of  assessment 
lists  and  tax  bills  shall  be  paid  by  the  state. 

When  the  aggregate  of  such  costs  and  expenses 
for  each  year  Bhall  have  been  ascertained,  the 
county  clerk  or  if  there  be  a county  comptroller 
or  auditor,  then  the  county  comptroller  or  au- 
ditor of  such  county  shall  certify  to  the  di- 
rector of  revenue  the  amount  of  said  costs, 
one-half  of  which  shall  be  paid  by  the  state 
out  of  funds  appropriated  for  that  purpose." 

Under  this  provision,  the  state  is  obligated  to  pay  one-half 
of  all  the  costs  and  expenses  of  the  assessor  in  making  the  as- 
sessment and  in  the  preparation  of  abstracts  of  assessment  lists 
and  tax  bills. 
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First,  what  la  meant  by  the  term  "assessment"?  Said  term 
Is  defined  In  Cooley,  Taxation,  4th  Ed.,  Vol.  Ill,  Section  1044, 
page  2114  as  follows: 

* An  assessment,  strictly  speaking,  is 
an  official  estimate  of  the  sums  which  are 
to  constitute  the  basis  of  an  apportionment 
of  a tax  between  the  individual  subjects  of 
taxation  within  the  district.  * * *" 

The  further  definition  is  given  at  page  2115: 

"*  * * As  the  word  is  more  commonly  employed, 
an  assessment  consists  In  the  two  processes 
of  listing  the  persons,  property,  etc.,  to  be 
taxed,  and  of  estimating  the  sums  which  are 
to  be  the  guide  in  an  apportionment  of  the 
tax  between  them.  * * *" 


The  above  quoted  definition  of  the  term  "assessment"  was 
quoted  with  approval  by  the  Supreme  Court  of  Missouri  in  the 
case  of  State  ex  rel.  Allen  v.  Kansas  City,  St.J.  & C.B.R.Co., 

116  Mo.  15,  23,  22  S.W.  6ll,  and  by  the  Kansas  City  Court  of 
Appeals  in  the  case  of  Commerce  Trust  Co.  v.  Syndicate  Lot  Co., 
208  Mo.App.  261,  232  SW  1055.  See  also  the  case  of  Sees ted  v. 
Dickey,  318  Mo.  192,  300  SW  1088,  wherein  the  court  held  that 
to  assess  property  is  to  place  a value  upon  it. 

Chapter  137,  RSMo  1949,  sets  forth  a comprehensive  scheme 
for  the  listing  and  valuation  of  property  subject  to  taxation. 
Section  137.115  provides  that  after  receiving  the  necessary 
forms,  the  "assessor  or  his  deputy  or  deputies  shall,  * * *, 
between  the  first  day  of  January  and  the  first  day  of  June, 

1946,  and  each  year  thereafter,  proceed  to  make  a list  of  all 
real  and  tangible  personal  property  in  his  county,  town  or 
district,  and  assess  the  same  at  its  true  value  in  money  * * *." 
Section  137.120,  RSMo  1949,  provides  that  such  "lists"  shall  con- 
tain "A  list  of  all  the  real  estate  and  its  value."  A complete 
reading  of  Chapter  137,  RSMo  1949,  clearly  indicates  the  duty  of 
the  assessor  or  his  duly  constituted  deputies  to  compile  a list 
of  all  taxable  property  within  the  county  and  to  place  a value 
thereon  for  tax  purposes.  The  "valuation"  referred  to,  is  the 
valuations  of  the  official  whose  duty  it  is  to  make  them.  Wy- 
nore  v.  Markway,  89  SW2d  9 State  ex  rel  Thomoson  v.  Bethards, 

320  Mo.  1164,  9 SW2d  603. 

In  the  Heilman  case,  supra,  it  was,  in  effect,  contended 
that  the  contracts  in  question  were  invalid  because  they  were 
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attempting  to  delegate  to  the  appraisal  companies  the  powers 
(duties  and  powers  to  value te  property)  enjoined  by  law  upon 
the  assessor.  In  passing  upon  this  contention,  the  Supreme 
Court  stated  at  page  915: 

n*  * * ihe  assumption  that  the  contracts 
constitute  a delegation  of  any  of  the 
powers  of  the  assessor  is  contrary  to 
every  fact  and  circumstance  In  evidence. 

Neither  the  ordinance  (No.  713)  nor  the 
contracts  purport  to  authorise  or  Imply 
that  any  of  the  duties  placed  both  by 
the  statutes  and  the  charter  upon  the  as- 
sessor are  to  be  assumed  or  exercised  by 
the  appraisal  companies.  The  testimony 
of  Mr.  Rumping,  Introduced  by  plaintiff, 
was  to  the  effect  the  assessor  would  make 
such  use  of  the  appraisals  along  with  any 
other  factors  he  deemed  essential  1 to 
determine  the  valuation  In  his  own  Judg- 
ment'. So  It  Is,  that  the  whole  of  the 
evidence  is  to  the  effect  that  the  con- 
tracts were  made  simply  for  the  salutary 
purpose  of  aiding  the  assessor  In  deter- 
mining the  true  value  of,  and  thereby 
more  accurately  to  assess,  the  taxable 
property  of  the  county  In  accordance  with 
his  statutory  duties.  They  are  not  in- 
valid on  that  score." 

Thus,  It  is  seen  that  the  contracts  In  question  In  no  way 
relieve  the  assessor  of  his  duty  in  connection  with  the  making 
of  the  assessment  or  Imposed  this  duty  upon  persons  other  than 
the  assessor. 

Bearing  In  mind  the  definition  of  the  term  "assessment"  as 
above  quoted,  we  are  of  the  opinion  that  Section  137.330,  RSMo 
1949,  does  not  require  the  state  to  pay  one-half  of  the  expenses 
Incurred  under  the  contracts  in  question.  First,  these  expenses 
are  not  the  expenses  of  the  assessor  or  the  duly  appointed  depu- 
ties and,  second,  the  Information  and  material  furnished  the 
county  under  these  contracts  does  not  constitute  the  "assessment" 
which  can  only  be  made  by  the  assessor  or  his  duly  qualified 
deputies . 

Further  light  may  be  shed  upon  the  intention  of  the  legis- 
lature in  enacting  Section  137.330,  RSMo  1949,  by  reference  to 
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the  method  of  paying  assessors  in  counties  of  the  second,  third 
and  fourth  classes.  Section  53. 110,  RSMo  1949*  relates  to  the 
fee3  of  the  assessor  in  class  two  counties.  Section  53.130, 

RSMo  1949,  relates  to  the  compensation  of  the  assessor  in  class 
three  counties  and  Section  53.140,  RSMo  1949,  relates  to  the 
compensation  of  the  assessor  in  class  four  counties.  In  each  of 
these  statutory  provisions,  the  assessors  are  allowed  a speci- 
fied fee  per  '’list”  and  a specified  fee  per  "entry"  for  making 
up  the  real  estate  assessment  book,  one-half  of  which  shall  be 
paid  out  of  the  county  treasury  and  the  other  one-half  to  be 
paid  out  of  the  state  treasury. 

A construction  such  as  we  have  placed  upon  Section  137.330* 
supra,  would  place  St.  Louis  County  upon  the  same  basis  as  other 
counties  throughout  the  state. 

It  would  seem  to  be  clear  that  the  contracts  entered  into 
in  St.  Louis  County  do  not  relate  in  any  manner  to  the  prepara- 
tion of  abstracts  of  the  assessment  lists  or  the  preparation  of 
tax  bills  and,  therefore,  the  state's  obligation  to  pay  one-half 
of  the  cost  and  expense  of  the  assessor  in  preparing  said  ab- 
stracts and  tax  bills,  as  set  out  in  Section  137.330,  need  not 
be  considered  in  connection  with  the  question  at  hand. 

CONCLUSION 


Therefore,  in  the  premises,  it  is  the  opinion  of  this  office 
that  the  state  is  not  required  to  pay  any  part  of  the  expenses 
Incurred  under  two  contracts  entered  into  by  and  between  St.  Louis 
County,  Missouri  and  two  appraisal  companies  to  furnish  to  the 
county  an  appraisal  of  certain  designated  taxable  lands  and  im- 
provements thereon  in  said  county , together  with  certain  manuals 
of  procedure,  field  record  cards,  land  value  maps.  Indexing  cards, 
etc. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Donal  D.  Guffey. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 


STATE  BOARD  OF  TRAINING  SCHOOLS:  Stat^Board  of  Training  Schools 
TRAINING  SCHOOLS:  may  convert  heating  plants  of 

PURCHASING  AGENT:  institutions  under  its  control 

to  use  of  fuel  other  than  coal . 


February  15,  1957 


Mr . W . E . Sears 
Director,  State  Board  of 
Training  Schools 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Sears: 

This  is  in  response  to  your  request  for  opinion  dated 
January  21,  1957#  which  reads  as  follows: 

''The  two  institutions  under  control  of 
the  State  Board  of  Training  Schools  has, 
over  the  past  many  years,  utilized  coal 
burning  boilers  to  furnish  heat  and 
steam  throughout  the  campus.  Within 
recent  years,  surrounding  citizens  have 
complained  of  a large  deposit  of  smoke, 
soot,  and  ash  which  has  reached  the  pro- 
portion of  considering  the  advisability 
of  utilizing  gas  or  fuel  oil  for  the 
firing  of  the  two  boilers. 

"I  am  aware  of  Section  34.070  and  34.080, 

RSMo,  Volume  I,  1949#  Page  218,  and  would 
like  to  be  advised  as  to  whether  or  not 
the  use  of  Missouri  coal  is  required.  1 
appreciate  the  fact  that  nearly  all  large 
institutions  bum  coal  but  I have  been 
advised  that  one  or  two  boilers  operated 
by  the  state  utilize  oil  or  gas. 

"To  guide  our  thinking  in  the  immediate 
future,  it  would  be  appreciated  to  know 
specifically  as  to  whether  or  not  utiliza- 
tion of  oil  or  gas,  which  are  not  Missouri 
products,  could  be  considered  so  as  to 
eradicate  smoke,  ash,  and  soot  deposits." 
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The  two  sections  to  which  you  refer  read  as  follows  * 

Sec.  34.070,  RSNo  1949.  "In  making 
purchases,  the  purchasing  agent  shall 
give  preference  to  all  commodities  manu- 
factured, mined,  produced  or  grown  within 
the  state  of  Missouri  and  to  all  firms, 
corporations  or  individuals  doing  business 
as  Missouri  firms,  corporations  or  in- 
dividuals, when  quality  and  prloe  are 
approximately  the  same." 

Sec,  34.080,  RSMo  1949.  "1.  That  the 

board  of  trustees  or  other  officer  or 
officers  in  charge  of  every  institution 
in  the  state  of  Missouri  which  is  supported 
in  whole  or  in  part  by  public  funds,  and 
who  are  required  to  purchase  coal  for  fuel 
purposes  in  the  operation  of  any  such  in- 
stitution, shall  be  required  to  purchase 
and  use  coal  which  is  mined  in  the  state 
of  Missouri,  if  the  cost  of  coal  mined  in 
the  state  of  Missouri  is  not  greater  than 
the  cost  of  coal  mined  in  any  other  state 
or  states,  including  the  cost  of  transpor- 
tation. 

"2.  The  term  'institution1  shall  be  con- 
strued to  include  all  institutions  supported 
by  public  funds  of  the  state,  but  shall  not 
include  municipal  corporations,  political 
subdivisions  or  public  schools." 

The  institutions  under  the  control  of  the  State  Board  of 
Training  Schools  are,  of  course,  such  institutions  as  are 
encompassed  by  Section  34.080,  supra.  However,  neither  that 
section  nor  any  other  section  purports  to  limit  such  institu- 
tions to  the  purchase  of  coal  for  fuel  purposes,  but  said 
section  merely  provides  that  if  coal  is  purchased  it  shall  be 
coal  mined  in  Missouri,  if  the  cost  of  coal  mined  in  Missouri 
is  not  greater  than  the  cost  of  coal  mined  in  any  other  state 
or  states,  including  the  cost  of  transportation. 

The  charge  and  control  of  the  training  schools  and  indus- 
trial homes  for  boys  and  girls  of  this  state  is  vested  in  the 
State  Board  of  Training  Schools.  Section  219.020,  RSMo  1949. 
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If,  in  the  exercise  of  the  Board's  discretion,  it  is  deemed 
advisable  and  desirable  to  convert  the  heating  plants  of  the 
Institutions  under  its  control  to  the  use  of  some  fuel  other 
than  coal,  it  may  do  so,  subject,  of  course,  to  the  limitations 
of  its  appropriation. 


CONCLUSION 

It  is  the  opinion  of  this  office  that,  subject  to  the 
limitations  of  its  appropriation,  the  State  Board  of  Training 
Schools  may  convert  the  heating  plants  of  the  institutions  under 
its  control  to  the  use  of  some  fuel  other  than  coal. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  V.  Inglish. 


Yours  very  truly. 


JWItml 


JOHN  N.  DALTON 
Attorney  General 


COUNTY  HIGHWAY  ENGINEER: 
COUNTY  COURT: 

SALARY: 

SENATE  BILL  NO.  48: 


Under  Senate  Bi'l  No.  48,  69th  Gene re  assembly 
the  maximum  salary  which  a county  highway  engi- 
neer in  a third  class  county  may  receive  during 
the  remaining  term  of  his  office  is  $3,650. 


FILED 


September  30,  1957 


Honorable  Eldred  Seneker 
Proseouting  Attorney 
Lawrence  County 
Mt.  Vernon,  Missouri 

Dear  Mr.  Seneker: 

Your  recent  request  for  an  official  opinion  reads: 

Section  61.190  of  Revised  Statutes  of 
Missouri,  1953*  relative  to  Highway  engi- 
neer's salary  has  been  repealed  and  a new 
section  jp6l»190  has  been  enacted  in  lieu 
thereof . 

The  new  section  provides  that  in  counties 
of  the  third  class  the  highway  engineer 
shall  receive  an  annual  salary,  to  be  fixed 
by  the  County  Court,  of  not  to  exceed  $4200 
per  year. 

Lawrenoe  County  Surveyor,  who  is  a registered 
engineer,  has  been  appointed  by  the  county 
court  as  County  Highway  Engineer.  Some  mem- 
bers of  the  county  court  want  your  opinion  as 
to  whether  the  county  highway  engineer,  who  is 
also  surveyor,  is  entitled  to  reoeive  the  an- 
nual salary  as  provided  in  the  new  section 
61.190  which  has  recently  passed*  My  conten- 
tion is  that  he  is,  but  your  opinion  is  re- 
quested . 

On  September  11,  1957#  you  wrote  to  us  a3  follows: 

"In  regard  to  my  letter  of  August  29th,  and 
your  telephone  conversation  of  September  10th, 
relative  to  the  surveyor's  salary,  I will  more 
fully  explain  the  situation  in  Lawrence  County, 
which  is  a third  class  county  and  ask  an  addi- 
tional opinion* 


Honorable  Eldred  Seneker 


Eugene  Burnett  was  first  elected  surveyor 
In  Lawrence  County  In  the  November  election 
of  1952.  In  January,  1953*  he  was  appointed 
county  highway  engineer  by  the  county  court 
for  a term  of  four  years.  In  the  November 
1956  election.  Nr.  Burnett  was  again  elected 
county  surveyor  and  In  January,  1937  he  was 
again  appointed  county  highway  engineer  by 
the  county  oourt  for  a term  of  four  years. 

The  county  oourt  paid  Nr.  Burnett  $10  per  day 
for  20  days  per  month  for  his  services  as  coun- 
ty highway  engineer,  under  these  conditions. 

Is  Nr.  Burnett  entitled  to  such  yearly  salary 
as  a court  may  desire  to  pay  him,  not  to  exceed 
$4200;  And,  if  so,  has  the  county  court  the 
authority  to  place  Nr.  Burnett  on  the  salary 
plan  at  this  time?" 

All  references  to  statutes  will  be  to  R3Mo  1949,  unless  other- 
wise indicated. 

Section  61.160  reads* 

’The  county  courts  of  each  county  In  this 
state  In  classes  two,  three  and  four  are 
hereby  authorized  and  empowered  to  appoint 
and  reappoint  a highway  engineer  within  and 
for  their  respective  counties  at  any  regu- 
lar meeting,  for  such  length  of  time  as 
may  be  deemed  advisable  In  the  Judgment  of 
the  court  at  a compensation  to  be  fixed  by 
the  court.  The  provisions  of  seotions  61.- 
170  to  61.310  shall  apply  only  to  counties 
of  classes  two,  three  and  four." 

Section  61.200  reads: 

'The  county  oourt  may,  in  their  discretion, 
appoint  the  county  surveyor  of  their  respec- 
tive counties  to  the  office  of  county  high- 
way engineer,  provided  he  be  thoroughly 
qualified  and  competent,  as  required  by  sec- 
tions 61.170  to  61.310;  and  when  so  appointed, 
he  shall  receive  the  compensation  fixed  by 
the  county  court,  and  such  fees  as  are  allowed 
by  law  for  his  services  as  county  surveyor; 
provided,  the  county  surveyor  may  refuse  to 
act  or  serve  as  such  county  highway  engineer, 
unless  otherwise  provided  by  law.  In  the 
event  that  the  county  highway  engineer  cannot 
properly  perform  all  the  duties  of  his  office. 
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he  shall,  with  the  approval  of  the  court,  ap- 
point one  or  more  assistants,  who  shall  re- 
ceive such  compensation  as  may  be  fixed  by 
the  court." 

Numbered  paragraph  2 of  Section  61.190,  Laws  of  1933*  P*  383* 
reads: 

"2.  In  all  counties  of  the  third  and  fourth 
class  the  county  highway  engineer  shall  receive 
as  compensation  an  amount  fixed  by  the  oounty 
court,  for  each  day  he  shall  actually  serve  as 
oounty  highway  engineer.  The  amount  so  fixed 
shall  not  exceed  ten  dollars  per  day  In  counties 
of  class  three  nor  eight  dollars  per  day  In 
counties  of  class  four.  All  such  compensation 
shall  be  payable  monthly  out  of  the  county 
treasury.  As  amended  Laws  1953*  p.  3^5*  § 1." 

• 

The  above  section  was  repealed  and  re-enacted  by  Senate  Bill 
No.  48  of  the  69th  Qeneral  Assembly,  numbered  paragraph  2 of  which 
reads: 

u2.  In  all  counties  of  the  third  and  fourth 
class  the  oounty  highway  engineer  shall  receive 
an  annual  salary,  to  be  fixed  by  the  county 
court,  of  not  to  exceed  four  thousand  two  hun- 
dred dollars  per  year  in  counties  of  class  three, 
nor  to  exceed  three  thousand  dollars  per  year  In 
counties  of  class  four.  This  compensation  shall 
be  payable  monthly  out  of  the  county  treasury . " 

In  your  second  letter,  you  inform  us  that  the  county  high- 
way engineer  was  appointed  for  the  second  time.  In  January,  1957* 
for  a four  year  term,  and  also  that  his  previous  appointment  had 
been  for  a four  year  term. 

You  also  state  that  "The  County  court  paid  Mr.  Burnett  $10 
per  day  for  20  days  per  month  for  his  services  as  county  highway 
engineer. " 

Since  the  county  highway  engineer  was  appointed  for  a "term' 
and  since  his  term"  began  prior  to  the  effective  date  of  Senate 
Bill  No.  48,  which  effective  date  was  August  29,  1957,  his  salary 
cannot  be  Increased  during  his  "term’’,  since  this  would  be  viola- 
tive of  Section  13  of  Article  VII  of  the  Missouri  Constitution, 
which  reads: 

"The  compensation  of  state,  county  and  munici- 
pal officers  shall  not  be  increased  during  the 
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term  of  office;  nor  shall  the  tenn  of  any  of- 
ficer be  extended,” 

Since  the  salary  of  the  county  highway  engineer  cannot  be 
increased  during  his  term  of  office,  we  must  determine  what  his 
’’salary"  was  prior  to  the  effective  date  of  Senate  Bill  Ho,  48 
so  that  the  salary"  fixed  by  the  county  court  under  the  provi- 
sions of  that  Bill  will  not  exceed  the  ’salary"  which  the  county 
highway  engineer  received  prior  to  the  effective  date  of  the  Bill. 

He  have  noted  above  your  statement  to  us  that  prior  to  the 
effective  date  of  the  Bill  the  county  highway  engineer  had  been 
paid  at  the  rate  of  $10  per  day,  five  days  a week,  for  each  year 
of  his  tern.  This  would  amount  to  a yearly  sum  of  $2400.  The 
total  maximum  which  the  county  highway  engineer  could  have  earned, 
had  he  worked  seven  days  per  week  for  each  year  of  his  term,  would 
have  been  $3*650.  This  figure  of  $2,400  per  year  is  a definite 
statement  of  what  he  actually  received  whether  the  amount  be 
designated  as  salary  or  fees.  On  the  other  hand,  as  we  stated, 
$3,650  per  year  is  the  greatest  amount  which  he  could  have  possibly 
made.  It  would  seem  faifrly  clear  that  one  or  the  other  of  these 
two  sums  must  be  taken  as  the  maximum  figure  beyond  which  the  coun- 
ty court  cannot  fix  the  salary  of  the  county  highway  engineer  under 
Senate  Bill  No.  48  in  order  that  the  constitutional  prohibition, 
noted  above,  against  increasing  the  salary  of  a county  officer 
during  his  term  of  office  not  be  violated. 

In  order  to  receive  light  upon  this  situation,  we  turn  to 
the  case  of  State  v.  Farmer,  196  S.V.  1106,  a case  decided  by 
the  Missouri  Supreme  Court  en  banc  in  1917 . The  office  there 
involved  was  that  of  circuit  clerk,  and  from  a factual  point  of 
view,  it  was  very  similar  to  the  facts  in  the  instant  case.  The 
situation  is  clearly  set  forth  by  the  court  at  l.o.  1108  as  fol- 
lows: 


"[3]  II*  Coming  to  the  second  and  decisive 
constitutional  question  reserved,  we  have  to 
ascertain  and  rule  whether the  act  here  un- 
der discussion  did  increase  the  compensation 
of  relator  and  of  other  circuit  clerks  similar- 
ly situated  during  their  terms.  It  is  admit- 
ted that  Callaway  County  has  a population  of 
between  25,000  and  30,000.  Relator  qualified 
as  circuit  clerk  in  his  current  terra  on  the  1st 
day  of  January,  1915*  When  he  so  qualified, 
his  compensation  was  fixed  upon  a fee  basis, 
and  he  was  allowed  to  retain  the  fixed  sum  of 
$2,000  from  his  fees  as  clerk  of  the  circuit 
oourt  if  he  earned  so  much;  the  sum  so  allowed 
to  be  retained  being  then  governed  by  the  below 
statute,  to  wit: 
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'The  segregate  amount  of  fees  that  any  clerk 
under  articles  2 and  3 of  this  chapter  shall 
be  allowed  to  retain  for  any  one  year's  ser- 
vices shall  not  in  any  case  exceed  the  amount 
hereinafter  set  out.  * • • in  all  counties 
having  a population  of  twenty-five  thousand 
and  less  than  thirty  thousand  persons,  the 
clerks  shall  be  permitted  to  retain  two  thou- 
sand dollars  for  themselves,  and  be  allowed 
to  pay  for  deputies  or  assistants  not  exceed- 
ing fifteen  hundred  dollars.'  Laws  1913*  p. 
702. 

"Uhder  the  act  here  attacked  relator's  compensa- 
tion was  conmuted  to  the  sum  of  $2,000  per  annum 
in  cash,  payable  by  the  county  monthly  in  lieu  of 
all  fees,  which  were  thereafter  payable  to  the 
county,  pursuant  to  the  below  provision,  to  wit: 

'The  clerks  of  the  circuit  courts  of  this 
state  shall  receive  for  their  services,  annual- 
ly, the  following  sums:  In  counties  having  a 
population  of  7*000  persons  and  less  than 

10.000  persons,  the  sum  of  eleven  hundred  dol- 
lars; in  counties  having  a population  of  10,000 
persons  and  less  than  15,000  persons,  the  sum 
of  twelve  hundred  and  fifty  dollars;  in  coun- 
ties having  a population  of  15,000  persons  and 
less  than  20,000  persona,  the  sum  of  sixteen 
hundred  dollars;  in  counties  having  a popula- 
tion of  20,000  persons  and  less  than  25,000 
persons,  the  sum  of  nineteen  hundred  and  fifty 
dollars;  in  counties  having  a population  of 

25.000  persons  and  less  than  30,000  persons, 
the  sum  of  two  thousand  dollars . 1 laws  1915* 
p.  378- 

"While  defendants  concede  that  the  amount  of  cash 
salary  relator  is  entitled  to  receive  under  the 
provisions  of  the  act  of  1915  does  not  exceed, 
but  exactly  equals,  the  amount  he  was  entitled 
to  retain  under  the  act  of  1913*  out  of  his  fees 
collected,  yet  they  contend  that  unless  the  fees 
which  he  actually  earned  and  collected  amount 
each  year  to  a stun  equal  to  the  $2,000  yearly 
cash  salary,  the  provisions  of  the  act  of  1915 
are  unconstitutional,  for  that  they  in  fact 
bring  about  an  Increase  in  his  compensation  dar- 
ing the  currenoy  of  a given  term." 

At  l.c.  1109,  the  court  further  stated: 
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”*  # * For  the  year  1911 , the  sum  of  $1,036.42; 
for  the  year  1912,  the  sum  of  $1,507.76;  for 
the  year  1913*  the  sum  of  $1, 609. 04;  for  the 
year  1914,  the  sum  of  $1,840.84.  * • 

The  conclusion  of  the  court  la  thus  stated  at  l.c.  1109  et 

seq: 


"[5,6]  The  act  of  1915*  putting  circuit  clerks 
upon  a salary  basis,  was.  It  Is  plain,  designedly 
enacted  so  that  the  several  salaries  fixed  there- 
by and  made  payable  monthly  In  cash  should  exactly 
equal  the  amounts  fixed  by  statute  In  1913*  as 
the  amounts  which  could  be  retained  by  each  cir- 
oult  clerk  as  his  annual compensation  out  of  the 
fees  he  earned.  As  we  gather  the  position  and 
contention  of  defendants,  they  concede  that  In 
all  cases  and  counties  wherein  the  fees  actually 
earned  by  the  several  circuit  clerks  amount  In 
any  one  year  to  the  sum  fixed  as  their  salaries 
by  the  act  of  1915*  the  act  Is  constitutional. 

At  least,  if  defendants  do  not  concede  this,  the 
logic  of  their  contention  concedes  it  for  them. 

The  result  of  such  a construction  is  that  some 
circuit  clerks  in  some  counties  which  contain 
from  25,000  to  30,000  population  would  get  the 
salary  fixed  by  the  act  of  1913  some  years,  and 
get  fees  other  years,  and  It  would  be  Impossible 
ever  to  tell  what  method  of  payment  should  be  em- 
ployed, or  how  much  compensation  the  circuit 
clerk  was  to  get  till  the  end  of  the  year.  Like- 
wise in  some  of  the  counties  these  officers  would 
be  paid  salaries  and  in  others  still  remain  upon 
a fee  basis  of  compensation.  Such  results  could 
not  have  been  in  legislative  contemplation;  since 
two  cardinal  canons  of  construction  upon  the 
attack  of  unoonstltution&llty  confront  us:  One 
of  these  is  that  we  must  be  convinced  beyond  a 
reasonable  doubt  that  an  act  is  void  under  the 
Constitution  before  we  are  warranted  in  so  de- 
claring it.  (State  v.  Baskowitz,  250  Mo.  82, 

156  S.W.  945,  Ann.  Cas.  1915A,  477),  the  other 
is  that  where  one  construction  of  a statute 
would  render  the  act  absurd  and  unenforceable 
and  the  other  the  converse,  we  are  required  to 
adopt  the  latter  rather  than  the  former  (State 
ex  rel.  v.  OotUon,  266  Mo.  411,  181  S.W.  1016). 
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"Our  attention  Is  directed  toward  the  late  case 
of  Folk  v.  St.  Louis,  250  Mo.  116,  as  furnish- 
ing authority  for  the  position  defendants  take 
here.  We  do  not  think  the  Folk  Case  Is  at  all 
persuasive.  In  a way  that  case  is  the  antithesis 
of  this.  There  an  act  was  passed  during  a cer- 
tain current  term  Increasing  the  salary  of  the 
circuit  attorney  of  the  olty  of  St.  Louis  to 
$5,000  per  year.  The  acts  In  force  when  he  took 
office  gave  thlB  official  $4,000  payable  by  the 
city,  and  $350  payable  by  the  state,  a total 
fixed  salary  falling  short  of  the  amount  fixed 
by  the  act  attacked.  It  was  urged  that  as  other 
services  were  performed  wherein  the  services  per- 
formed were  worth  more  than  the  difference,  there 
was  in  fact  no  Increase.  We  held  against  this 
contention.  So  that  case  furnishes  no  authority 
for  this. 

”We  are  constrained,  therefore,  to  hold  that 
the  act  of  1913  (Laws  1915#  p.  378)  fixed  the 
basic  compensation  for  clerks  of  the  circuit 
courts,  and  that  the  amounts  severally  set  forth 
in  that  act  as  the  sums  in  fees  which  such  clerks 
could  each  retain  as  their  several  compensations 
constitute  the  salaries  from  which  we  are  to 
determine  whether  the  act  of  1915  increases  such 
compensation.  We  have  seen  that  the  amounts  are 
the  same  in  counties  of  the  class  here  in  ques- 
tion, and  conclude  that  as  to  the  relator  there 
has  been  no  increase,  and  the  act  is  constitu- 
tional. • * *.w 

From  the  above,  it  would  seem  plain  that  in  the  Farmer  opin- 
ion the  Missouri  Supreme  Court  adopted  the  principle  that  the 
highest  possible  maximum  of  fees,  rather  than  the  amount  of  fees 
which  the  circuit  clerk  had  actually  received  prior  to  putting 
him  upon  a straight  salary  of  $2,000  per  year,  was  to  be  the 
measuring  rod  in  determining  whether  he  could  receive  a straight 
salary  of  $2,000  during  the  remaining  part  of  his  office.  We 
believe  that  the  same  principle  would  apply  in  the  instant  case 
of  a county  highway  engineer.  We  also  note  that  although  the 
Farmer  decision  was  handed  down  in  1917#  it  stands  undisturbed 
or  modified  by  subsequent  appellate  court  opinions. 

Slnoe,  as  we  noted  above,  the  highest  possible  maximum  which 
the  county  highway  engineer  could  have  earned  prior  to  the  pass- 
age of  Senate  Bill  No.  48  was  $3*650  per  year,  we  believe  that 
this  is  the  maximum  at  which  the  county  court  can  fix  his  salary 
under  the  provisions  of  Senate  Bill  No.  48. 


-7- 


Honorable  Eldred  Seneker 


CONCLUSION 


It  is  the  opinion  of  this  department  that  under  Senate  Bill 
No.  48,  69th  General  Assembly,  the  maximum  salary  which  a county 
highway  engineer  in  a third  class  county  may  receive  during  the 
remainder  of  his  term  of  his  office  is  $3*650  per  year. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson. 


Yours  very  truly. 


KPN/bi 


John  M.  Dalton 
Attorney  General 


OPEN  AND  CLOSED 

RANGE: 

TOWNSHIPS: 


The  portion  of  Flatwood  Township  in 
Ripley  County  which  became  annexed 
to  Johnston  Township  on  September 
15.  1952.  became  open  range. 


April  19,  1957 


Honorable  Paul  Simon 
Representative  Ripley  County 
Doniphan,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads: 

M0n  September  2,  1952,  the  township 
of  Flatwood  in  Ripley  County  voted 
on  whether  to  restrain  livestock 
from  running  at  large,  the  issue 
carried.  Then  a petition  was  sent 
to  the  county  court  by  25/^  of  the 
voters  of  Flatwood  Township  and  a 
large  part  of  the  township  was  put 
in  Johnston  Township,  on  Sept.  15, 

1952,  which  has  open  range.  I would 
like  an  opinion  as  to  whether  the 
part  of  what  is  now  Johnston  Town- 
ship which  was  in  Flatwood  Township 
at  the  time  of  the  election  i3  now 
open  or  closed  range.” 

Ripley  County  not  being  a township  organization 
county,  we  believe  the  law  applicable  to  this  situation 
is  Section  47*010,  RSIio  1949,  which  reads: 

"Each  county  court  may  divide  the 
county  into  convenient  townships, 
and  as  occasion  may  require  erect 
new  townships,  subdivide  townships 
already  established,  organize  bet- 
ter township  lines,  and  may,  upon 
the  petition  in  writing,  of  not 
less  than  twenty-five  per  cent  of 
the  legally  qualified  voters  of 
each  township  affected,  as  such 
vote  was  cast  in  the  last  preced- 
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ing  general  election  for  the  office 
receiving  the  greatest  number  of 
votes  in  the  township  or  townships 
affected,  consolidate  two  or  more 
existing  townships  into  one  town- 
ship, or  otherwise  reduce  the  number 
of  townships,  or  change  the  boundary- 
lines  thereof,  as  may  be  deemed  ad- 
visable.” 

We  assume  that  the  consolidation  of  a portion  of 
Flatwood  Township  with  John3ton  Township  wa3  effected 
under  the  above  section. 

The  question  with  which  we  are  now  faced  is  whether 
that  portion  of  Flatwood  Township  which  became  a part  of 
Johnston  Township  is  open  or  closed  range,  since  that  por- 
tion of  Flatwood  Township  which  has  become  a part  of  John- 
ston Township  was  at  the  time  of  its  annexation  closed 
range . 


We  would  first  note  that  the  Missouri  state  law 
(Chapter  270,  RiMo  1949)  recognizes  only  two  complete 
units  so  far  as  open  and  closed  range  is  concerned. 

These  are  counties  and  townships. 

In  the  case  of  municipalities,  territory  which  is 
annexed  to  the  municipality  becomes  subject  to  the  or- 
dinances and  regulations  of  the  municipality  to  which  it 
becomes  attached. 

Since  Johnston  Township  was  open  range  and  since  a 
portion  of  Flatwood  Township  became  annexed  to  it,  and 
since  the  law  only  recognizes  open  and  closed  range  units 
as  being  counties  and  entire  townships,  we  believe  that 
that  portion  of  Flatwood  Township  which  became  annexed 
to  Johnston  Township  became  open  range  at  the  time  of  its 
annexation,  because  it  became  a part  of  Johnston  Township. 

In  the  case  of  State  v.  Hall,  28  S.W.  2d  1026,  at 
1.  c.  1028,  the  Supreme  Court  of  Missouri,  in  its  opinion 
stated: 


"The  county  court  had  created  West- 
port  township,  and,  as  created,  the 
General  Assembly  designated  it  as 
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forming  a part  of  the  territorial  ju- 
risdiction, for  the  purpose  stated, 
of  the  Kan3a3  City  division  of  the 
circuit  court.  The  designation,  as 
declaratory  of  the  jurisdiction  of 
the  Kansas  City  division  of  the  cir- 
cuit court  in  mechanic’s  lien  cases, 
could  not  remain  operative,  except 
during  the  legal  existence  of  West- 
port  township.  When  it  ceased  to 
exist  through  the  exercise  of  the 
power  of  the  county  court  and  was 
attached  to  and  became  a part  of 
Washington  township,  which  was  and 
had  always  been  within  the  juris- 
diction of  the  Independence  divi- 
sion of  the  circuit  court,  the 
mechanic’s  lien  cases  arising  in 
that  part  of  Westport  township, 
attached  to  and  made  a part  of 
Washington  township,  became  cog- 
nizable in  the  IndependancG  divi- 
sion of  the  circuit  court.  To  hold 
otherwise  would  be  to  quibble  with 
words  and  defeat  the  purpose  of  the 
Constitution  and  the  legislation 
thereunder  defining  the  power  of 
county  courts.  The  power  of  the 
latter  to  create,  re-create,  or 
abolish  is  clear  and  complete,  and 
there  is  nothing  in  the  act  of  1671, 
supra,  either  in  express  terns  or 
by  reasonable  implication  to  sustain 
the  conclusion  that  it  was  intended 
to  limit,  much  less  destroy,  that 
power . H 

From  the  above,  it  will  be  seen  that  in  a situation 
such  as  we  have  here  when  a portion  of  one  township  be- 
comes annexed  to  another  township  such  territory  so  annexed 
loses  its  former  identity  and  becomes  subject  to  the  law 
governing  the  township  to  which  it  becomes  annexed.  In 
the  instant  case,  the  particular  law  in  which  we  are  in- 
terested is  the  open  range  law  which  prevails  in  Johnston 
Township  and  which  would,  accordingly,  prevail  in  that 
portion  of  Flatwood  Township  which  became  annexed  to  and 
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a part  of  Johnston  Township. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  por- 
tion of  Flatwood  Township  in  Ripley  County  which  became 
annexed  to  Johnston  Township  on  September  15,  1952,  be- 
came open  range. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  M.  Dalton 

Attorney  General 
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FIRE  PROTECTION  DISTRICTS:  Violations  of  the  ordinances,  rules  and 
PROSECUTIONS:  regulations  of  the  Hickman  Mills  1 Fire 

Protection  District  should  be  prosecuted 
through  the  office  of  the  prosecuting  at- 


Assistant  Prosecuting  Attorney 
Jackson  County 
415  East  12th  Street 
Kansas  City,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads: 

This  office  has  had  a request  from  the 
Fire  Chief  of  the  Hickman  Mills,  Missouri, 

Fire  Protection  District  for  a warrant, 
said  warrant  to  be  Issued  for  the  viola- 
tion of  an  ordinance  duly  passed  and  ap- 
proved by  the  Fire  Commissioners  of  the 
said  fire  district. 

"This  district  was  originated  and  incor- 
porated under  the  provisions  of  Chapter  321 
RSMo,  49  as  amended  and  is  located  within 
Jackson  County,  l.e.,  a class  '1*  county. 

"Section  321.220  gives  the  Board  the  power 
to  enact  ordinances  among  other  things 
and  makes  the  violation  of  such  ordinances 
a misdemeanor.  This  particular  district 
has  enacted  ordinances  suggested  by  the 
Missouri  Inspection  Bureau. 

"This  office  would  like  to  have  your  opin- 
ion as  to  whether  or  not  warrants  should 
issue  from  our  office  for  violations  of 
said  ordinances.” 

Your  question  is  whether  violations  of  the  ordinances,  rules 
and  regulations  of  the  Hickman  Mills ' Fire  Protection  District  of 
Jackson  County  are  to  be  prosecuted  through  the  office  of  the 
prosecuting  attorney  of  Jackson  County. 

All  references  to  statutes  herein  will  be  to  RSMo  1949. 

Numbered  paragraph  1 of  Section  321.010  reads: 


Honorable  Austin  F.  Shute 


"1.  A fire  protection  district  Is  one  to 
supply  protection  against  fire  by  any  avail* 
able  means.  Suoh  district  must  be  wholly 
within  a county  of  class  one,  must  consist 
of  contiguous  tracts  or  paroels  of  property, 
and  may  include  within  its  boundaries,  or 
may  be  contiguous  with  any  city,  town  or 
village. " 

Numbered  paragraph  12  of  Section  321.220  reads: 

"(12)  To  adopt  and  amend  bylaws,  fire  pro- 
tection and  fire  prevention  ordinances,  and 
any  other  rules  and  regulations  not  in  con- 
flict with  the  constitution  and  laws  of  this 
state,  neoessary  for  the  carrying  on  of  the 
business,  objects  and  affairs  of  the  board 
and  of  the  district,  and  refer  to  the  proper 
authorities  for  prosecution  anyTnfraotlon 
thereof  detrimental  to  the  district.  Any 
person  violating  any  suoh  ordinance,  rules 
and  regulations  is  hereby  declared  to  be 
guilty  of  a misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  as  is  provided  by 
law  therefor j " 

From  the  above,  it  will  be  seen  that  a violation  of  any 
ordinances,  rules  and  regulations  of  the  fire  protection  dis- 
trict is  a misdemeanor. 

Section  56.060  reads  in  part  as  follows: 

'The  proseouting  attorneys  shall  oommence  and 
prosecute  all  oivll  and  criminal  actions  in 
their  respective  counties  in  which  the  county 
or  state  may  be  concerned,  * * 

Section  545.OIO  reads  in  part  as  follows: 

All  felonies  shall  be  prosecuted  by  indict- 
ment or  information,  except  in  cases  arising 
in  the  land  or  naval  forces,  or  in  the  militia 
when  in  actual  service  in  time  of  war  or  pub- 
lic danger;  and  all  misdemeanors  shall  be  pros- 
eouted  by  indictment  or  by  information  in  the 
courts  having  Jurisdiction  thereof.  • * 

Section  545.240  reads in  part  as  follows: 

"Informations  may  be  filed  by  the  prosecuting 
attorney  as  informant  during  term  time,  or 
with  the  clerk  in  vacation,  of  the  court  having 
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Jurisdiction  of  the  offense  specified  there- 
in. All  Informations  shall  be  signed  by  the 
prosecuting  attorney  * * •*" 

Prom  the  above,  it  will  be  seen  that  all  criminal  actions, 
which  lnolude  misdemeanors,  shall  be  prosecuted  by  the  prosecut- 
ing attorney  and  that  all  misdemeanors  shall  be  prosecuted  by 
lndlotment  or  information  and  that  all  Indictments  or  informa- 
tions must  be  signed  by  the  prosecuting  attorney.  Since  viola- 
tions of  the  ordinances,  rules  and  regulations  of  the  fire  pro- 
tection district  are  made  misdemeanors,  it  follows  that  proceed- 
ings for  their  violation  shall  be  by  the  prosecuting  attorney  of 
Jaokson  County. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  viola- 
tions of  the  ordinances,  rules  and  regulations  of  the  Hickman 
Kills ' Pire  Protection  District  should  be  prosecuted  through 
the  office  of  the  prosecuting  attorney  of  Jaokson  County. 

The  foregoing  opinion,  which  is  hereby  approved,  was  pre- 
pared by  Assistant  Attorney  General  Hugh  P.  Williamson. 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 

By 


Hf¥/bi 


Robert  R.  Welbom 
Assistant  Attorney  General 


Installment  promissory  note  requir- 
ing borrowing  member  of  a savings 
and  loan  association  to  pay  one  dol- 
lar per  month  on  his  savings  account 
in  addition  to  payments  on  note  as 
additional  security  until  principal 
of  loan  is  fully  satisfied,  violates 
paragraph  3,  Section  369.135,  RSMo 

19^9. 

r 23,  1957 


Honorable  Paul  R.  Sims,  Supervisor 
Savings  and  Loan  Supervision 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Sims: 

This  department  is  in  receipt  of  your  recent  request  for 
our  legal  opinion  which  reads  as  follows: 

The  document  which  is  attached  to  this  letter 
is  being  used  by  the  Mississippi  County  Sav- 
ings and  Loan  Association  of  Charleston,  Mis- 
souri. 

"Our  examiners  feel  that  this  is  in  violation 
of  Section  369.135,  Paragraph  3,  which  reads  as 
follows: 

'Except  as  limited  by  the  board  of 
directors  from  time  to  time,  a mem- 
ber may  make  payments  on  an  account 
in  such  amounts  and  at  such  times  as 
he  may  elect. ' 

" I would  appreciate  if  you  would  study  this 
document  and  give  this  office  your  opinion  as 
to  whether  this  is  in  violation  of  the  stat- 
ute . " 

Paragraph  3,  Section  369.135,  RSMo  19^9,  is  referred  to  in 
your  letter  and  reads  as  follows: 

"3.  Except  as  limited  by  the  board  of 
directors  from  time  to  time,  a member 
may  make  payments  on  an  account  in  such 
amounts  and  at  such  times  as  he  may  elect.11 
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We  have  not  been  informed  the  Board  of  Directors  of  the 
Mississippi  County  Savings  and  Loan  Association  has  limited  mem> 
bers  in  making  payments  on  their  accounts  to  any  particular  amount 
within  a specified  time,  as  authorized  by  the  above -quoted  section, 
and  it  will  be  assumed  no  such  limitations  have  been  imposed  by 
the  directors. 

We  are  advised  the  attached  form  of  Installment  note  is  in 
general  use  by  the  association  and  a borrower  is  required  to  exe- 
cute such  form  of  note  in  favor  of  the  association,  together  with 
a deed  of  trust,  on  certain  real  estate  described  therein. 

Part  three  of  said  note  is  involved  in  the  opinion  request, 
and  reads  as  follows: 

”3*  And  the  balance,  if  any,  to  the  reduction 
of  the  principal  sum  remaining  due  upon  the  loan. 

'For  value  received  we  further  promise  to  pay 
the  Mississippi  County  Savings  and  Loan  Asso- 
ciation, at  its  office  in  Charleston,  Missouri, 
the  sum  of  One  and  no/lOO  ($1.00)  Dollars  per 
month,  into  a savings  account  in  our  names  in 
said  association  as  additional  security  TorHEhe 
above  loan,  and  which~~sa id  monthly  payment  shall 
be  made  until  the  principal  of  this  loan  is  paid 

in'fun-: — 

If  default  be  made  in  the  payment  of  said  month- 
ly installments  for  a period  of  three 
months,  or  if  the  equivalent  of  three  month' 
total  payments  shall  become  in  arrears,  the 
balance  of  said  principal  stun,  together  with 
the  amount  advanced  by  and  due  to  the  associa- 
tion, with  all  arrearages  and  interest,  shall 
at  the  option  of  the  association,  become  at 
once  due  and  payable.  The  makers,  endorsers, 
sureties  and  guarantors  of  this  note  severally 
waive  presentment  for  payment,  notice  of  non- 
payment, protest,  notice  of  protest,  and  any 
notice  of  any  defenses  on  account  of,  exten- 
sion of  time  for  payment  or  change  in  the 
method  of  payment  hereof. 

"This  obligation  is  secured  by  a deed  of  trust 
of  even  date  herewith  on  certain  real  estate, 
all  the  terms,  covenants  and  agreements  of 
which  are  hereby  made  a part  of  this  instru- 
ment.' (Underscoring  ours.) 

From  the  underscored  portion  of  part  three  of  the  note  it 
appears  the  borrower  obligates  himself  to  make  the  payments  on 
account*  as  provided  therein,  until  the  principal  is  fully  paid. 
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and  such  terms  require  him  to  make  payments  of  one  dollar  per 
month.  The  right  to  exercise  his  discretion  In  choosing  to  make 
payments,  as  he  may  desire,  has  been  taken  away.  It  Is  obvious 
that  part  three  of  the  note  is  in  violation  of  Paragraph  3,  Sec- 
tion 369.135#  supra,  and  is  void. 

CONCLUSION 

Therefore,  It  is  the  opinion  of  this  department  that  the  pro 
vision  of  an  Installment  promissory  note  requiring  a borrowing 
member  of  a savings  and  loan  association  to  pay  one  dollar  per 
month  on  his  accovint,  in  addition  to  the  payments  on  the  note 
until  the  principal  of  the  loan  is  fully  paid,  as  additional 
secxirity  for  such  loan,  is  in  violation  of  Paragraph  3#  Section 
369.135,  RSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Paul  N.  Chitwood. 


Yours  very  truly. 


PNC/ld 


John  M.  Dalton 
Attorney  General 


< 


CRIMINAL  LAW:  Electro-Matic  Radar  Speedmeter  is  a proven 

EVIDENCE:  scientific  technique  for  measuring  the  speed 

of  motor  vehicles  and  evidence  so  obtained 
constitutes  legally  admissible  evidence 
which  may  support  a finding  of  guilt  in  a 
criminal  cause. 


Honorable  Ike  Skelton,  Jr. 

Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 

Dear  Mr.  Skelton t 

This  opinion  Is  rendered  In  answer  to  your  recent  Inquiry 
reading.  In  part,  as  follows: 

’’Might  I ask  you  for  an  opinion  regarding 
the  use  of  radar  as  a scientific  means  of 
detecting  the  speed  of  motor  vehicles 
operating  on  the  highways  In  so  far  as 
Its  admissibility  Into  evidence  In  a 
court  of  law  is  concerned.” 

Paraphrasing  the  language  of  the  Supreme  Court  of  New  Jersey 
In  the  recent  case  of  State  v.  Dantonio,  18  N.J.  570,  l.c.  575, 
decided  In  1955,  It  may  be  said  that  there  have  been  no  appellate 
court  decisions  In  Missouri  ruling  the  question  posed  In  your 
Inquiry,  but  'there  have  been  several  decisions  In  courts  of 
other  states  and  numerous  articles  In  legal  publications  which 
have  dealt  comprehensively  with  the  evidential  problems  pre- 
sented by  the  use  of  radar  speedmeters.  See  State  v.  Moffltt, 

Del.  Super., 100  A.  2d  778  (Del.  Super.  Ct.  1953);  People  v. 
Offermann,  204  Mlsc.  769#  125  N.Y.S.  2d  179  (Sup.  Ct.  1953); 

People  of  City  of  Rochester  v.  Torpey,  204  Miso.  1023,  128  N.Y.S. 

2d  864  (Cty.  Ct.  1953);  People  v.  Kata,  205  Mlsc.  522,  129  N.Y.S. 

2d  8 (Sp.  Seas.  1954);  People  v.  Server,  205  Mlsc.  523#  129  N.Y.S. 
2d  9 (Sp.  Seas.  1954);  People  of  City  of  Buffalo  v.  Beck,  205  Mlsc. 
757#  130  N.Y.S.  2d  354  (Sup.  Ct.  1954);  Baer,  Radar  Goes  to  Court, 
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33  N.C.L.  Rev.  355  (1955) l Woodbridge,  Radar  in  the  Courts,  40 
Va.  L.  Rev.  809  (1955);  Note*,  30  H.C.L.  Rev.  385  (1952) ) 38 
Marq.  L.  Rev.  129  (1954) j 28  Tul.  L.  Rev.  39Q  (1954);  58  Diok. 

L.  Rev.  400  (1954);  15  Ohio  St.  L.  J.  223  (1954);  39  Iowa  L. 

Rev.  511  (1954);  5 Hercer  L.  Rev.  322  (1954);  7 Vend.  L.  Rev. 

411  (1954);  30  Wash.  L.  Rev.  49  (1955);  23  Term.  L.  Rev.  784 
(1955)*  See  also  He.  Coraick,  Bvldenoe.  Seo.  170  (1954);  2 
Wigoore,  Evidence  (3rd  ed.  1940),  Seo.  417  (b). " 

The  deoision  of  the  Supreme  Court  of  New  Jersey  in  State 
v.  Dantonio,  supra,  will  support  the  conclusion  to  be  reached 
in  this  opinion,  but  references  will  be  made  to  cited  decisions, 
texts  and  articles  referred  to  in  the  preceding  paragraph  as 
we  point  out  precepts  of  the  law  applicable  to  the  question 
being  considered. 

The  employment  of  a radar  speedmster  to  test  the  speed 
of  a moving  automobile  on  the  highway  involves  the  use  of  a 
scientific  technique.  To  what  extent  will  courts  be  authorised 
to  consider  the  use  of  such  technique  as  a source  of  proof? 

In  McCormick,  Evidence,  Section  170  (1954),  we  find  the 
following 1 


“ ' General  scientific  acceptance 1 is  a proper 
condition  upon  the  court's  taking  Judicial 
notice  of  scientific  facts,  but  not  a criterion 
for  the  admissibility  of  scientific  evidence. 

Any  relevant  conclusions  which  are  supported 
by  a qualified  expert  witness  should  be  re- 
ceived unless  there  are  other  reasons  for 
exclusion. " 

State  v.  Dantonio,  18  N.J.  570  (1955),  cited  supra,  in- 
volved a defendant  who  was  charged  with  speeding  along  the 
New  Jersey  Turnpike,  with  such  excessive  speed  being  checked 
by  State  Troopers  operating  a radar  speedmster.  The  case  com- 
menced in  the  Ml  11  town  Municipal  Court,  was  tried  de  novo  in 
the  Middlesex  County  Court  and  was  finally  appealed  by  the  de- 
fendant to  the  New  Jersey  Supreme  Court.  The  Supreme  Court 
spoke  as  follows  at  18  N.J.  570,  l.o.  575) 

"The  County  Court  expressly  determined  (l) 
that  the  radar  equipment  'was  properly  set 
up  and  tested  for  accuracy  and  was  func- 
tioning properly  and  was  a correct  recorder 
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of  speed' j (2)  that  the  defendant  'was 
exceeding  the  speed  limit  of  the  New 
Jersey  Turnpike  and  was  traveling  at 
66  miles  per  hour,  as  charged' j and 
(3)  that  the  State  had  'established 
the  guilt  of  the  defendant  beyond  a 
reasonable  doubt • ' Our  function  on 
appeal  ordinarily  Is  not  to  make  new 
factual  findings  but  singly  to  decide 
whether  there  was  adequate  evidence  be- 
fore the  County  Court  to  Justify  Its 
finding  of  guilt." 

In  Its  opinion  In  State  v.  Dantonio,  supra,  the  Supreme 
Court  of  New  Jersey  suggested  that  "through  the  years  our 
courts  have  properly  been  called  upon  to  recognize  scientific 
discoveries  and  pass  upon  their  effects  In  Judicial  proceed- 
ings." The  Court  alluded  to  the  evolution  of  the  law  of  evi- 
dence which  finally  approved  the  use  of  fingerprint  evidence 
and  quoted  approvingly  from  State  v.  Cerciello,  86  N.J.L.  309, 
314  (E.  & A.  1914),  the  following  language  found  at  18  N.J. 

570,  l.o.  577i 

" ' In  principle  Its  admission  as  legal 
evidence  Is  based  upon  the  theory  that 
the  evolution  In  practical  affairs  of 
life,  whereby  the  progressive  and 
scientific  tendencies  of  the  age  are 
manifest  In  every  other  department  of 
human  endeavor,  cannot  be  Ignored  In 
legal  procedure,  but  that  the  law.  In 
Its  efforts  to  enforce  Justice  by  demon- 
strating a fact  In  Issue,  will  allow  evi- 
dence of  those  scientific  processes  which 
are  the  work  of  educated  and  skillful  men 
In  their  various  departments,  and  apply 
them  to  the  demonstration  of  a fact, 
leaving  the  weight  and  effeot  to  be 
given  to  the  effort  and  Its  results 
entirely  to  the  consideration  of  the 
Jury.  Stephen  Dig,  Ev.  267j  2 Best 
on  Bv.  514. 

Treating  of  the  widespread  knowledge  of  the  use  of  radar 
the  New  Jersey  Supreme  Court  spoke  In  Its  own  language  In  these 
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words  found  at  18  N.J,  570,  l.c.  578* 

"Since  World  War  II  members  of  the  public 
have  become  generally  aware  of  the  wide- 
spread use  of  radar  methods  in  detecting 
the  presence  of  objects  and  their  distance 
and  speed;  and  while  they  may  not  fully 
understand  their  intricacies  they  do  not 
question  their  general  accuracy  and 
effectiveness.  Dr.  Kopper  has  pointed 
out  that,  in  contrast  to  other  radar 
methods,  the  method  actually  used  in 
the  speedmeter  is  rather  simple  and  has 
been  adopted  by  many  law  enforcement 
bodies;  a recent  tabulation  Indicates 
that  apeedmeters  are  being  used  in  43 
states  by  almost  500  police  departments. 

See  Radar  Traffic  Controls,  23  Term.  L. 

Rev.  784  (1955).  The  writings  on  the 
subject  assert  that  when  properly  operated 
they  accurately  record  speed  (within 
reasonable  tolerances  of  perhaps  two  or 
three  miles  per  hour)  and  nothing  to  the 
contrary  has  been  brought  to  our  atten- 
tion; under  the  circumstances  it  would 
seem  that  evidence  of  radar  speedmeter 
readings  should  be  received  in  evidence 
upon  a showing  that  the  speedmeter  was 
properly  set  up  and  tested  by  the  police 
officers  without  any  need  for  independent 
expert  testimony  by  electrical  engineers 
as  to  its  general  nature  and  trust- 
worthiness." 

In  its  opinion  the  Supreme  Court  of  New  Jersey  quoted 
approvingly  from  Woodbridge,  Radar  in  the  Courts,  40  Va.  L. 
Rev.  809>  and  such  quotation  is  extracted  from  the  opinion  in 
State  v.  Dantonio,  18  N.J.  570,  l.c.  578,  579>  as  follows* 

"'Under  the  Uniform  Rules  of  Evidence, 
already  approved  by  the  American  Bar  As- 
sociation at  its  1953  meeting,  judicial 
notice  "shall  be  taken  without  request 
by  a party  * * * of  such  specific  facts 
and  propositions  of  generalized  knowledge 
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as  are  bo  universally  known  that  they 
cannot  reasonably  be  the  subject  of 
dispute.11  Radar  speed  meters  are  now 
In  this  category.  Why  should  the  time 
of  experts  be  wasted  and  the  expenses 
of  litigation  be  Increased  by  compelling 
such  men  to  appear  In  court  after  court 
telling  the  same  truths  over  and  over? 
While  It  Is  agreed  that  every  reasonable 
doubt  about  the  accuracy  of  new  develop- 
ments should  promptly  be  resolved  against 
them  In  the  absence  of  expert  evidence, 
there  Is  no  longer  any  such  doubt  concern- 
ing radar.  Rather,  the  applicable  maxim 
should  now  be,  "What  the  world  generally 
knows  a court  of  Justice  may  be  assumed 
to  know. " ' " 


In  concluding  their  remarks  on  the  operation  of  the  radar 
speedmeter  In  State  v.  Dantonlo,  supra,  the  Court  spoke  as 
follows  at  18  N.J.  570,  l.c.  575,  580i 


"In  the  Instant  matter  the  State  Troopers 
were  sufficiently  qualified  to  set  up 
their  radar  speedmeter  and  the  evidence 
Indicated  that  they  duly  tested  It  before 
Its  use.  They  had  been  operating  It  for 
many  months  and  could  readily  observe 
whether  It  was  In  regular  working  order. 

They  had  no  difficulty  In  reading  the 
calibrated  needle  and  the  permanent  graph 
and  It  was  no  more  necessary  that  they 
actually  understand  the  Intricate  electrical 
Workings  of  the  device  than  that  they  under- 
stand how  their  car  speedometers  work.  They 
tested  the  speedmeter  to  see  that  it  regis- 
tered 'zero'  when  nothing  was  In  range  and 
they  pushed  the  designated  switch  to  'test' 
position  to  observe  that  the  needle  reacted 
properly;  then  they  compared  radar  readings 
with  speedometer  readings  on  their  cars 
Which  were  driven  within  range . In  one 
instance  these  readings  were  Identical 
and  in  the  other  they  favored  the  car; 

It  may  be  noted,  as  Dr.  Kopper  testified 
below,  that  all  types  of  error  actually 


-5 


Honorable  Ike  Skelton,  Jr 


suggested  during  the  trial  would  result 
In  lower  radar  readings  thus  favoring 
the  car.  Before  thlB  court  the  defendant 
has  also  suggested  the  possibility  of 
error  but  has  pointed  to  no  evidenoe  of 


The  Supreme  Court  of  Appeals  of  Virginia  In  1956  decided 
the  case  of  Dooley  v.  Commonwealth  of  Virginia,  193  Va.  32,  92 
S.E.  2d  3^3,  cited  with  approval  State  v.  Dantonlo,  supra,  and 
spoke  as  follows  at  92  S.K.  2d  346,  l.c.  350 t 

'That  there  Is  a natural  and  rational 
evidentiary  relation  existing  between 
the  insults  of  a speed  checked  by  radio - 
micro  waves  and  the  speed  of  a motor 
vehicle  checked  by  them  can  hardly  be 
denied.  Por  many  years  the  public  has 
become  generally  aware  of  the  widespread 
use  of  radlomlcro  waves  or  other  electrical 
devices  In  detecting  the  speed  of  motor 
vehicles  or  other  moving  objects;  and 
while  the  Intricacies  of  such  devices  may 
not  be  fully  understood  their  general 
accuracy  and  effectiveness  are  not  seriously 
Questioned.  State  v.  Dantonlo,  18  N.J.  570, 

115  A.  2d  35  , 39,  40." 

The  Court  of  Special  Sessions  In  New  York  In  1954  decided 
the  case  of  People  on  Inf.  of  Lai bowl ts  v.  Kate,  129  N.Y.S.  2d 
3,  l.c.  9,  and  spoke  as  follows: 

The  Slectromatlo  Speedometer  herein 
described  is  a scientifically  reliable 
device  which  if  properly  operated  and 
properly  functioning  falls  in  the 
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category  of  recognized  instruments 
used  to  determine  the  speed  of 
moving  vehicles. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  use  of  an 
Ilectro-Matlc  Radar  Speedmeter,  when  properly  set  up  and  tested 
by  its  operators,  constitutes  the  employment  of  a proven  sci- 
entific technique  for  measuring  the  speed  of  motor  vehicles, 
and  evidence  so  obtained  constitutes  legally  admissible  evidence 
which  may  readily  support  a finding  of  guilt  in  a criminal  cause. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  L.  O'Halley. 

Yours  very  truly. 


JLO 'M: vlw 


John  N.  Dalton 
Attorney  General 


SCHOOLS: 


December  25,  1956*  counted  as  a day  in 
session  for  the  purpose  of  apportioning 
HOLIDAYS:  state  aid  to  schools. 


September  30*  1957 


Honorable  Vance  0.  Smithpeter 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Mr.  Smithpeter: 

This  is  in  response  to  your  request  for  an  opinion  dated 
August  15,  1957*  which  reads,  in  part,  as  follows: 

"In  regard  to  the  audits  of  attendance 
records  of  the  public  school  districts 
in  Carroll,  as  provided  in  Paragraph  1, 

Section  165.115  (L  1955  S.B.  107),  I am 
requesting  your  opinion  in  regard  to 
Paragraph  3 of  the  above  section. 

"Section  161.021  (L  1955  S.B.  3)  Para- 
graph (1)  provides  for  including  in  the 
number  of  days  that  school  is  in  session 
the  legal  holidays  as  specified  in  Section 
163.020  R.S  Mo.  19^9.  The  number  of  days 
school  is  in  session  is  used  in  determining 
the  'average  dally  attendance'  referred  to 
in  said  Paragraph  (l).  Section  161.021,  and 
the  'average  daily  attendance'  in  turn  is 
used  to  determine  the  apportionment  of  State 
Aid  as  provided  in  Section  161.031,  Para- 
graphs 1 and  3 (L  1955  S.B.  3). 

"My  specific  question  is,  does  Christmas 
Day,  December  25,  1956,  count  as  a day  in 
session  for  the  above  computations,  school 
having  been  dismissed  for  Christmas  vacation 
on  Friday,  December  21,  and  not  resumed  until 
Monday,  December  31,  or  thereafter':" 
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Section  161.021(1),  RSMo,  Cum.  Supp.  1955*  to  which  you 
refer,  reads  as  follows* 

"(1)  'Average  dally  attendance'  means  the 
result  obtained  by  dividing  the  total  number 
of  days  attended  of  pupils  in  grades  one 
through  twelve  inclusive  and  between  the 
ages  of  six  and  twenty,  by  the  actual  number 
of  day 8 that  the  school  was  in  session  in- 
cluding legal  school  holidays  and  legally 
authorized  teachers'  meetings.  The  days' 
attendance  on  legal  holidays  and  on  days 
when  the  school  is  dismissed  by  order  of 
the  board  to  permit  teachers  to  attend 
teachers'  meetings  shall  be  determined  by 
counting  as  present  each  pupil  who  was 
present  on  the  last  day  the  school  was  in 
session  before  such  intermission." 

That  section  standing  alone  is  clear  and  free  from  ambiguity . 
The  only  thing  which  could  possibly  give  rise  to  your  question  is 
the  fact  that  Section  163.020,  RSMo  1949,  in  defining  a "school 
week",  provides,  in  part,  that: 

" * * * the  school  week  shall  consist  of 
five  school  days,  except  when  Thanksgiving 
day,  December  twenty -fifth,  February  twenty - 
second  or  July  fourth  shall  fall  upon  a 
regular  school  day,  then  the  four  remaining 
school  days,  if  taught,  shall  constitute  a 
legal  school  week;  • * 

In  1956 » December  25  was  on  a Tuesday,  and  under  your  factual 
situation  school  was  not  in  session  on  the  other  days  of  the  week 
so  that  under  Section  163.020,  supra,  Christmas  week  could  not  be 
counted  as  a legal  school  week. 

However,  the  apportionment  of  state  aid  is  not  based  upon 
school  weeks,  but,  rather,  upon  average  daily  attendance  as  de- 
fined in  Section  l6l.02l(l),  supra.  Consequently,  Section  163.020, 
supra,  has  no  bearing  upon  the  question  except  insofar  as  it 
specifies  the  days  recognized  as  legal  school  holidays. 

Under  the  facts  of  this  request  and  following  the  provisions 
of  Section  l6l . 020(1),  supra,  December  25,  1956,  is  counted  as  a 
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day  In  session  for  the  purpose  of  apportionment  of  state  aid  and 
the  day*  attendance  on  that  day  is  determined  by  counting  aB 
present  each  pupil  who  was  present  on  the  last  day  school  was 
in  session,  i.e.,  Friday,  December  21,  1956. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  December  25,  1956, 
is  to  be  counted  as  a day  in  session  for  the  purpose  of  appor- 
tioning state  aid  to  schools. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  V.  Inglish. 


Very  truly  yours. 


JVI thw;ml 


JOHN  M.  DALTON 
Attorney  Qeneral 


CHILD  CUSTODY:  Section  14-53*110  RSMo  1949,  provides  for  transfer  of 

custody  of  child  from  person,  agency,  organization 
.JUVENILE  COURT:  or  institution  having  legal  custody  of  said  child 

to  any  parent,  agency  or  organization  or  institution 
for  care  in  a family  home  without  a court  order  pro- 
vided the  person,  agency,  organization  or  Institution 
having  legal  custody  of  the  child  shall  retain  the 
right  to  supervise  the  care  of  said  child  and  to 
resume  custody  of  said  child. 

August  27,  1957 

Honorable  John  S.  Stevens 
Assistant  Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  opinion  request  to  this  office  dated 
July  31,  1957,  which  reads  as  follows: 

"Is  there  a violation  of  Sec.  453*110  R.S.  Mo. 

1949,  when  a child,  properl,  in  the  custody  of 
a licensed  child  welfare  agency,  is  placed  by 
that  agenoy  In  the  home  of  prospective  adopt- 
ing parents  without  first  obtaining  a Court 
Order  for  change  of  custody." 

Section  453*110  RSMo  1949,  to  which  you  re.er,  reads  as  follows: 

Ml.  No  person,  agenoy,  organisation  or  institution 
shall  surrender  oustody  of  a minor  child,  or  transfer 
the  oustody  of  such  a child  to  another,  and  no  person, 
agenoy,  or  organization  or  institution  shall  take 
possession  or  charge  of  a minor  child  so  transferred, 
without  first  having  filed  a petition  before  the 
circuit  court  sitting  as  a juvenile  court  of  the 
oounty  where  the  child  may  be,  praying  that  such 
surrender  or  transfer  may  be  made,  and  having 
obtained  such  an  order  from  such  court  approving 
or  ordering  transfer  of  oustody. 

"2.  This  section  shall  not  be  construed  to  prohibit 
the  placing  of  a child  in  a family  home  for  care  by 
any  parent,  agenoy,  or  organization  or  institution, 
if  the  right  to  supervise  the  care  of  the  child  and 
to  resume  custody  thereof  is  retained.  If  any  such 
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surrender  or  transfer  is  made  without  first 
obtaining  suoh  an  order,  suoh  oourt  shall 
have  the  right  on  petition  of  any  pub lie 
official  or  interested  person,  agenoy, 
organization,  or  institution,  to  inquire 
into  the  facts  and  to  make  suoh  order  as  to 
the  custody  of  suoh  ohild  as  may  be  for  the 
best  interests  thereof. 

”3,  Any  person  violating  the  terms  of  this 
section  shall  be  guilty  of  a misdemeanor.” 

In  Volume  4,  Journal  of  the  Missouri  Bar,  September,  194l» 
pages  220  to  231,  there  appears  an  artioie  entitled  "The  Mew  Adoption 
Aot"  written  by  Harold  S.  Cook  and  Fred  A.  ippenberger  of  the  St. 
Louis  Bar. 

In  disoussing  the  seoond  paragraph  of  Section  14.53*110,  supra, 
whioh  at  that  time  was  Seotion  9616,  RSMo  1939,  they  state  at  page 
2311 


"This  seotion  whioh  prohibits  surrender  or 
transfer  of  custody  of  a minor  without  an 
order  of  the  Juvenile  Court,  has  been 
broadened  to  inolude  within  its  provisions, 
institutions  as  well  as  individuals.  The 
seoond  sentence  has  been  added  in  order  to 
make  it  dear  that  the  seotion  is  not  in- 
tended to  apply  to  the  placement  of  ohildren 
in  family  homes  for  care  if  the  right  to 
supervise  the  oare  and  to  resume  oustody 
is  retained.  The  third  sentence  gives  the 
Court  broad  powers  to  determine  questions 
as  to  the  future  oustody  of  the  ohild  in 
case  the  seotion  is  violated. n 

Under  paragraph  2 of  Section  14.53*110,  supra,  and  the  interpretation 
plaoed  thereon  by  the  above  cited  article,  it  would  seem  that  a ohild 
can  be  plaoed  in  a family  home  for  oare  by  any  parent,  agenoy  or 
organisation  or  institution  without  an  order  from  the  oourt  so  long  as 
the  person,  agenoy,  organization,  or  institution  having  legal  oustody 
of  the  ohild  shall  retain  the  right  to  supervise  the  oare  of  the  child 
and  to  resume  oustody  of  the  child. 
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C one ins ION 


It  is  the  opinion  of  this  office  that  Section  433*110,  RSMo 
1949*  is  not  violated  when  a child,  properly  in  the  custody  of  a 
licensed  child  welfare  agency,  is  placed  by  that  agency  in  the  home 
of  prospective  adopting  parents  without  first  obtaining  a court 
order  for  change  of  custody  provided  the  licensed  child  welfare 
agency  having  legal  custody  of  the  child  retains  the  right  to 
supervise  the  care  of  the  ohild  and  to  resume  custody  of  said 
child. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Richard  W.  Jah-ms. 


Yours  very  truly. 


RWD:gm:mw 


John  M.  Dalton 
Attorney  General 


'A.-.'P  '-'  / % ' ,X  - . -v-  ■*,  ■ 

EXECUTIONS:  After-  Receiving  an  order  of* execution  on  real  property, 
SHERIFFS:  a sheriff  should  proceed  with  the  levy  and  execution.  «■ 

Further,  unless  otherwise  directed,  every  execution  is- 
sued from  any  court  of  record  shall  be  returnable  at  the 
next  succeeding  term. 


Bear  Sir:  . 

Your  recent  request  for  an  official  opinion  reads: 

"Question  has  arisen  in  this  office  con- 
cerning sale  after  a levy  by  an  officer  of 
the  court,  He  would  greatly  appreciate 
your  opinion  in  the  following  situation:  ' ( 

■ ' When  the  i Sheriff  is ; 'directed  ■ by  an  ■: eacequ- 
tion  to  levy  and  levy  is  made  on  real  prop- 
erty, is  It  necessary  for  the  Sheriff  to 
await  orders  of  the  plaintiff’s  attorney,  or 
should  the  sheriff  proceed  to  advertise  and 
sell ' the  property  levied-'  upon v : : If  he  should 
proceed,  within  what  period  of  time  does  he 
have  power  to  do  this," 

In  regard  to  your  first  question,  we  find  nothing  in  the  law 
which  would  require  the  sheriff  to  await  orders  of  the  plaintiff’s 
attorney  in  this  matte?.  Section  513.020,  RSMo  1949,  reads: 

“Executions  may  issue  upon  a judgment  at  any 
time  within  ten  years  after  the  rendition  of 
such  judgment, H 

Section  513.025*  HMo  1949,  reads: 

"Such  execution  shall  be  a fieri  facias  a- 
gainst  the  goods,  chattels  and  real' estate 
of  thepparty  against  whom  the  judgment,  ord&r 
or  decree  is  rendered,  and  shall  be  to  the 
following  effect: 


The  state  of  Missouri,  to  the  sheriff  of 
the  county  of. . ...  - ' 

Whereas,  A B,  on : the  7,.  . hay : of  In 
the  year  of  our  |»fdi  nineteen  hundred  and 
. 7 v at  our  court,  hath  recovered 

rurihe  must  - “ ■ ' 

ease  hay 


as 


coBiraandyOtt 
and 
to  he 


which  to  the  said  A B were 

as  well  as  by  reason  of  detain* 
debt,  as  for  his  cost  in 
These  are*  therefore* 


and  chattels 
said  d B*  you  cause 
coats  (or 
t you:  hare  the 


same  before  the  judg-s  of  said  court,  on  the 
day  of  , to  satisfy  the'  debt*  dam- 


me  said  court, 
in  the  year 


mat  you  Certify  how  you : : 
Wltnesst  ;i  F,  .eierk  of 


'■'T" 


1* 


From  the  above,  it  would  ■ plainly  appear  that  the  sheriff  is 
to  proceed  forthwith  after  receiving  the  directorate  provided  for 
In  Section  $13,025*  RSHo 


Section  513*805, 


reads * 


"When  real  estate  shall  be  taken  in  execution 
by  an  officer.  It  shall  be  his  duty  to  expose 
the  same  to  sale  at  the  courthouse  door,  on 
some  day  during  the  tens  of  the  circuit  court 
of  the  County  Where  the  same  is  situated,  hav- 
ing previously  given  twenty  days’  notice  of 
the  time  and  place  of  sale*  and  what  real 
estate-  is  to  fee  sold  and  mere  situated,  by  ■; 
advertisement  in  some  newspaper  printed  in  the 
county  which  may  be  designated  by  the  plain** 
tiff  or  his  attorney  of  record,  if  there  be 
one  regularly  published,  Weekly  or  dally*  and 
if  not,  by  at  least  six  printed  or  written 
handbills*  signed  by  such  sheriff,  and  put  up 
in  public  places  in  different  parts  of  the 
county j and  the  printer’s  fee  for  such  adver- 
tisement shall  be  taxed  and  paid  as  other 
costs j provided*  that  in  all  cities  in  this 
state  now  or  hereafter  containing  one  hundred 
thousand  inhabitants  or  more,  such  sales  shall 
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be  on  the  floor  of  the  real  estate  exchange 
or  at  the  courthouse  door,  as  may  be  announced 
in  said  advertisement . n 

from  the  above,  it  appears  that  the  plaintiff,  or  his  attorney 
may  direst  the  newspaper  in  which  publication  shall,  be  made*  How* 
ever,  in  view  of  the  fast  that  the  section  does  not  vest  In  the 
plaintiff  or  Ms  attorney  any  other  authority  in  connection  with 
the  matter  we  take  it  to  have  been  the  intention  of  the  legisla- 
ture that  no  additional  authority  should  reside  in  them,  and  that 
it  is  not  necessary  for  the  Sheriff  to  await  the  orders  of  the 
plaintiff  or  plaintiff ‘a  attorney  before  proceeding  to  advertise 
and  to  sell  the  property  levied  on* 

You  also  inquire  whether;  if  the  sheriff  should  proceed, 
within  what  period  of  time  does  he  have  to  do  so. 

Section  513.03S,  HSH©  1049*  reads: 

"Ivory  execution  issued  ft*om  any  court  of 
record  shall  be  made  returnable  at  the  next 
succeeding  term,  unless  the  plaintiff,  or 
person  to  whose  use  the  suit  was  brought, 
shall  otherwise  direct;  then  it  shall  be  the 
duty  of  the  clerk  Issuing  the  same  to  make 
it  returnable  to  the  second  succeeding  term." 

Prom  the  above,  we  believe  that  so  long  as  the  sheriff  makes 
the  return  as  above  provided  that  he  has  fulfilled  his  duty  in 
this  respect . 


It  is  the  opinion  of  this  department  that  after  receiving  an 
order  of  execution  on  real  property,  a sheriff  should  proceed  with 
the  levy  and  execution.  It  is  the  further  opinion  of  this  depart- 
ment that  unless  otherwise  directed,  every  execution  issued  from 
any  court  of  record  shall  be  returnable  at  the  next  succeeding 
term. 

The  foregoing  opinion,  which  is  hereby  approved,  was  pre- 
pared by  my  Assistant,  Hugh  P . Williamson* 

Yours  very  truly. 


John  M.  Dalton 
Attorney  General 


INSURANCE : 


Sec.  379.355  RSMo  154s  not  violated  when  cost  of 
municipal  franchise  tax  levied  by  City  of  Springfield, 
Missouri  against-  fire  insurance  companies  has  been 
added  to  fire  insurance  rates  published  for  such  city 
by  Missouri  Inspection  Bureau  pursuant  to  Missouri's 
Rating  Act,  Secs.  379-315  to  379.415  RSMo  1949. 


January  9,  1957 


Honorable  Lyndon  Sturgis 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Sir: 

This  opinion  is  rendered  in  reply  to  your  request  reading 
as  follows: 

"I  would  appreciate  a legal  opinion  from 
your  office  on  the  following  situation  con- 
cerning the  application  of  Section  379.355, 

R.  S.  Mo.  1949.  The  first  question  Is  as 
follows : 

Does  an  increase  in  rate  by  the  Mis- 
souri Inspection  Bureau  applicable  to 
premiums  realized  in  the  City  of  Spring- 
field,  Missouri,  for  the  reason  that  the 
City  of  Springfield  has  charged  the  com- 
panies realizing  such  premiums  a munici- 
pal license  fee,  violate  Section  379.355 
of  the  Revised  Statutes  of  Missouri, 

1949? 

"The  second  question  is: 

If  such  action  by  the  Missouri  Inspection 
Bureau  and  its  member  companies  does  not 
violate  the  above  cited  section,  is  it  a 
violation  of  said  section  for  multiple 
line  companies  who  are  charged  only  one 
municipal  license  fee  for  writing  all 
kinds  of  insurance  to  pass  the  entire 
amount  of  the  municipal  license  fee 
charged  onto  those  customers  from  which 
they  realize  a fire  insurance  premium? 
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"You  may  recall  that  several  months  ago 
there  was  some  controversy  between  the 
City  Manager  and  members  of  the  Council 
of  the  City  of  Springfield  and  Mr.  Lawrence 
Leggett,  Superintendent  of  the  Division  of 
Insurance  concerning  such  rate  increase. 

It  was  my  understanding  that  such  contro- 
versy had  been  settled.  However,  the  ques- 
tion as  to  the  interpretation  of  this  State 
Statute  has  not  been  resolved  and  your  opin- 
ion on  this  matter  would  be  very  much  ap- 
preciated . M 


The  first  question  you  have  posed  was  answered  directly  on 
January  5,  1^24  in  a letter  directed  to  Honorable  Ben  C.  Hyde, 
Superintendent  of  Insurance,  by  the  Attorney  General  of  Missouri, 
Honorable  Jesse  W.  Barrett.  In  the  course  of  his  letter  the  At- 
torney General  spoke  as  follows: 

"*  * » Where  rates  are  regulated  by  the 
State,  as  in  this  case,  and  based  upon  the 
cost  of  doing  business,  it  is  folly  to  view 
a tax  upon  tue  company  as  anything  other 
than  a tax  and  burden  upon  the  people  them- 
selves and  the  sole  question  here  therefore 
becomes  that  of  whether  the  special  tax  levied 
in  certain  towns  and  cities  shall  be  paid  by 
the  citizens  of  the  whole  or  by  the  citizens 
of  those  municipalities.  I believe  that  all 
ambiguities  should  be  resolved  in  favor  of 
the  best  public  policy  and  in  this  instance 
I think  the  public  Interest  can  best  be 
served  by  having  the  extra  cost  of  doing 
business  assessed  to  the  citizens  of  those 
municipalities  where  that  cost  is  incurred. 

You  are  advised,  therefore,  that  insurance 
companies  doing  business  in  muni cipali ties 
which  levy  a tax  upon  the  companies  therein 
may  there  charge  higher  rates  on  account  of 
said  tax  without  violating  the  provisions 
of  Sections  6276  and  6278,  R.S.  1919." 
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Sections  6276  and  6278  H.S.  Mo.  1919,  referred  to  In  the 
preceding  quotation,  are  found  unchanged  today  at  Sections 
379.350  and  379.355  RSMo  1949,  and  we  here  set  out  the  statutes 
in  full: 

(Section  379.350,  RSMo  1949) 

1 No  company  or  other  insurer  or  agents 
shall  directly  or  indirectly,  by  any 
special  rate,  tariff,  drawback,  rebate, 
concession,  device  or  subterfuge,  charge, 
demand,  collect  or  receive  from  any  per- 
son, persons  or  corporation  any  compen- 
sation and  premium  different  from  the  rate 
or  premium  properly  applicable  to  the  prop- 
erty so  rated,  as  Indicated  by  its  public 
rating  record,  and  no  company  or  other 
insurer  shall  discriminate  unfairly  between 
risks  of  essentially  the  same  hazard  and 
substantially  the  same  degree  of  protection." 

(Section  379.355,  RSMo  1949) 

No  fire  insurance  company  or  other  insurer, 
nor  any  rating  bureau  shall  fix  and  charge 
any  rate  for  fire  Insurance  upon  property 
in  this  state  which  discriminates  unfairly 
between  risks  in  the  application  of  like 
charges  and  credits,  or  which  discriminates 
unfairly  between  risks  of  essentially  the 
same  hazards  and  i laving  substantially  the 
same  degree  of  protection  against  fire." 

The  conclusion  to  be  made  and  stated  hereafter  in  relation 
to  the  first  question  posed  in  your  request  fully  supports  the 
advice  given  in  the  Attorney  General's  letter  of  January  5, 

1924,  quoted  above.  However,  it  is  considered  expedient  at  this 
time  to  cite  additional  reasons  for  the  conclusion  to  be  reached 
in  this  opinion. 

Missouri's  fire  insurance  Rating  Act  is  found  at  Sections 
379.315  to  379.415  RSMo  1949.  For  accepted  basic  procedure  un- 
der the  Rating  Act  we  quote  the  following  from  State  ex  Inf. 
Taylor  v.  American  Insurance  Company,  et  al.  200  S.W.  (2d)  1. 

355  Mo.  1053,  l.c.  1078:  ' 
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"We  hold  that  in  establishing  rates  the 
Missouri  Inspection  Bureau  and  tire  Su- 
perintendent of  Insurance  have  followed 
the  correct  method,  as  prescribed  by  our 
statute  by  using  the  aggregate  experience 
of  all  companies  and  not  the  individual 
experience  of  each  company  as  a basis. 

We  need  not  speculate  upon  the  chaotic 
condition  that  would  result  if  rates  were 
to  be  based  on  the  experience  of  each  in- 
dividual company.  That  is  self-evident." 

The  discrimination  prohibited  by  Section  379.355  RSMo  1949, 
supra,  must  produce  one  of  the  following  fact  situations  in  or- 
der to  produce  a violation  of  the  statute: 

(a)  There  must  be  a discrimination  in 
the  application  of  like  charges  and 
credits, 

or 

(b)  There  must  be  a discrimination  be- 
tween risks  of  essentially  the  same  hazards 
and  having  substantially  the  same  degree  of 
protection  against  fire. 

In  order  to  refute  any  contention  that  published  rates  for  fire 
insurance  coverage  in  Missouri  must  be  uniform,  in  amount, 
throughout  different  localities  in  the  State,  we  quote  the  fol- 
lowing from  State  ox  rel.  Waterworth  v.  Clark,  275  Mo.  95,  l.c. 
105: 

"It  is  idle  to  say  that  the  hazards  of  fire 
and  the  protection  against  tire  same  arc 
equal  in  St.  Louis  and  Clinton,  or  in  Kan- 
sas City  and  Cape  Girardeau,  or  in  St. 

Joseph  and  Cedar  City." 

If  uniformity  in  application  of  like  charges  and  credits, 
as  well  as  uniformity  in  classification  of  risks,  made  mandatory 
by  Section  379.355  RSMo  1949,  supra,  are  to  be  maintained  by  the 
rating  bureau  when  publishing  rates  for  the  companies,  it  reason- 
ably follows  that  such  uniformity  in  classification  of  risks, 
and  fixing  of  rates  applicable  thereto,  must  involve  only  those 
factors  which  can  bear  upon  the  situation  uniformly  and  be  an- 
ticipated at  the  time  the  rates  are  published.  Municipal 
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franchise  taxes  bear  no  relationship  to  insurance  coverage, 
are  conspicious  by  their  lack  of  uniformity  in  amount,  and 
are  not  exacted  according  to  any  fixed  pattern  throughout 
the  State.  To  permit  consideration  of  a municipal  franchise 
tax  as  a basic  factor  in  arriving  at  published  rates  for  fire 
Insurance  coverage  in  the  light  of  our  Rating  Act  would  foster 
discrimination  at  the  expense  of  policyholders  whose  uniform 
interests  were  sought  to  be  protected  by  the  Rating  Act,  and 
considering  such  a factor  would  create  an  exception  to  the 
rule  where  none  now  exists  in  relation  to  that  factor. 

Investigation  discloses  that  the  Increase  in  fire  insur- 
ance rates  brought  about  by  passage  of  various  municipal  fran- 
chise tax  ordinances  throughout  the  State  has  not  altered  the 
general  basis  schedule  embodying  basis  rates,  charges,  terms, 
conditions,  permits  and  standards  used  by  the  rating  bureau 
in  publishing  rates  for  insurance  coverage,  but  the  action  of 
the  rating  bureau,  on  behalf  of  its  subscribers,  in  directing 
that  such  municipal  franchise  tax  be  added  to  the  published 
rate  of  coverage  for  the  municipality  levying  the  tax  can  be 
considered  as  an  aid  to  the  municipality  in  the  collection  of 
its  franchise  tax  rather  than  a discrimination  against  the 
municipality  in  applying  uniform  rates  for  fire  insurance 
coverage.  It  is  concluded  that  Section  379.355  RSMo  1949 
has  not  been  violated  when  the  cost  of  a municipal  franchise 
tax  against  fire  insurance  companies,  levied  by  the  City  of 
Springfield,  Missouri,  lias  been  added  to  the  fire  Insurance 
rates  published  for  such  City  by  the  Missouri  Inspection  Bu- 
reau pursuant  to  Missouri’s  Rating  Act  found  at  Sections 
379.315  to  379.415  RSMo  1949. 

An  answer  to  your  second  question  must  be  withheld  until 
additional  facts  are  submitted  disclosing  (l)  the  wording  of 
the  ordinance  in  question,  and  (2)  the  manner  in  which  such 
multiple  line  companies  are  passing  on  to  the  policyholders 
the  license  fee.  In  submitting  this  Information  It  should 
be  kept  in  mind  that  premium  rates  for  fire,  lightning,  hail 
and  windstorm , are  broken  down  in  schedules  from  extended 
coverage  and  miscellaneous  casualty  risk  rates. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  Section  379.355 
RSMo  1945  has  not  been  violated  when  the  cost  of  a municipal 
franchise  tax  against  fire  insurance  companies,  levied  by  the 
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City  of  Springfield.,  Missouri,  has  been  added  to  the  fire  in- 
surance rates  published  for  such  City  by  the  Missouri  Inspec- 
tion Bureau  pursuant  to  Missouri’s  Rating  Act  found  at  Sec- 
tions 379.315  to  379.415  RSMo  1549. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  L.  O’Malley. 

Yours  very  truly. 


JLO’34:hw 


John  M.  Dalton 
Attorney  General 


MAGISTRATE  COURTS i 
STATUTORY  CONSTRUCTION: 


Senate  Bill  189  abolished  the  office  of  chief 
clerk  of  the  magistrate  courts  of  Greene  County, 
Missouri,  and  created  a vacancy  to  be  filled  by 
the  Governor. 


September  20,  1957 


Honorable  i_yndon  Sturgis 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Jear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion  construing  Senate  bill  lo9,  passed  by  the  69th  General  Assembly 
of  the  State  of  Missouri,  and  which  beoame  effective  august  29,  1957* 

This  act  specifically  repealed  Section  463*495,  RSMo  Cum.  Supp. 
1955,  relating  to  organisation  of  magistrate  courts  and  the  chief  clerk 
and  deputies  of  said  courtB,  and  enacted  in  lieu  thereof  a new  section 
relating  to  the  sa  ie  subject  matter  and  known  by  the  s&  ie  number.  The 
pertinent  part  of  said  statutes  reads: 

"Section  463*495-  -and  there  shAll  be  a chief 
clerk  of  the  magistrate  court  who  shall  be 
appointed  by  the  various  magistrates  jointly, 
and  who  shall  serve  at  the  pleasure  of  the 
magistrates  and  until  his  successor  is  duly 
appointed  and  qualified.  If  within  thirty 
days  after  this  section  becomes  effective 
the  magistrates  are  unable  to  agree  upon  the 
person  to  be  appointed  the  judges  of  the 
circuit  court  of  the  county  shall  appoint 
such  chief  clerk." 

"Senate  Bill  169-  - - 

************* 

2.  There  shall  be  a chief  clerk  of  the  magistrate 
court  who  shall  be  elected  by  the  qualified  electors 
of  the  county  at  the  general  election  of  the  year 
1958,  and  every  four  years  thereafter,  and  who  shall 
serve  until  his  successor  is  duly  exacted  and 
qualified." 


Honorable  ^yndon  Sturgis 


The  principal  difference  between  Section  483*495,  R3Mo  Cum.  Supp. 
1955,  and  Senate  Bill  189  ia  that,  under  the  former,  the  clerk  was 
appointed  by  the  magistrates  Jointly  to  serve  at  their  pleasure  and 
until  hie  succeseor  is  duly  appointed  and  qualified.  In  the  latter  it 
states  there  shall  be  a chief  clerk  who  shall  be  e looted  by  the  qualifi- 
ed electors  of  the  county  at  the  General  election  in  1958,  and  every 
four  years  thereafter,  and  shall  serve  until  his  successor  is  duly 
elected  and  qualified.  The  bill  further  increases  the  compensation 
of  the  chief  clerk  and  deputies  and  also  applies  to  different  size 
counties,  however,  Greene  County  came  within  the  former  classification 
under  the  old  statute  as  well  as  under  the  new  act. 


The  term  repeal  is  synonymous  with  abolish,  rescind  and  annul,  and 
means  the  abrogration  or  annulling  of  a previously  existing  law  by  the 
enactment  of  a subsequent  statute.  Dawson  vs.  Tobin,  24  N.W.2d.  739, 
748,  747,  74  N.D.  713;  City  of  Owensboro  vs.  Board  of  Trustees,  City  of 
Owensboro  employment  Pension  Fund,  190  S.W.  2d.  1005,  1003,  30  K y.  113. 


Senate  Bill  189  for  the  most  part  follows  the  former  law  with 
regard  to  organization  of  certain  magistrate  courts,  creation  of  the 
of floe  of  chief  clerk,  and  appointment  of  deputy  clerks.  The  question 
ml'Tht  be  raised  that  it  is,  in  faot,  an  amendment  and  not  an  outright 
repeal  of  the  former  law.  However,  the  Supreme  Court  en  banc  has  held 
to  the  contrary.  In  State  v.  Moore,  99  S.W.  2d.  17,  l.c.  19,  the 
Supreme  Court  saidi 


"*  ■»  e *The  caption  of  the  act  as  it  appears  in 
laws  Mo.  1933,  P*  380,  reads  as  follows i 

M ‘Recorder  of  Deeds!  Relating  to  Office,  Term, 
Bond  and  election  of  Recorder  of  Deeds. 


"•An  Act  to  repeal  Sections  11526,  11528,  11529, 

11533,  11534  11535,  11538,  11539,  11540  and  11541 
of  the  Revised  Statutes  of  Missouri  for  the  year 
1929,  the  same  being  found  on  pages  3112,  3113,  3114 
of  Volume  2 of  the  Revised  Statutes  of  Missouri  for 
the  year  1929,  and  being  a part  of  chapter  74,  article 
1,  entitled  "Recorders  of  Deeds"  and  relating  to 
'Recorders  of  Deeds,"  and  to  enact  in  lieu  thereof 
seven  new  sections,  pertaining  to  the  same  subject  to 

US^and  llS26’  11528 * 11529 > 115^>  HS35. 
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”[li]  another  point  made  by  appellant  if  we  properxy 
interpret  his  brief , is  thisi  ^-ec^ion  1162o,  R.S. 

Mo.  1929  (Mo.  St.  ann.  $ 1X526  p.  6696),  provided 
» there  shall  be  an  office  of  recorder  in  each 
county  in  the  state,  to  be  styled  "the  office  of 
the  recorder  of  deeds. "»  The  repealing  section  in 
the  1933  act  is  identically  the  same,  except  that 
after  the  word  ‘state*  there  is  inserted  a limiting 
phrase,  ‘containing  20,000  inhabitants  or  .more.*  Mo. 

St.  Ann.  § 11526,  p.  6696.  Appellant  says  this  is 
mere It  an  amendment  of  the  former  section,  and  not 
a repeal  of  it  as  The  title  of  the  bill  declares; 
and  he  asserts  that  the  title  of  the  act  is  tor 
that  reason  misleading . This  contention,  if  we  are 
correct  in  thinking  appellant  makes  it,  does  not 
call  for  extended  discussion.  The  repeal  of  a law 
means  its  complete  abrogation  by  the  enactment  of 
a subsequent  statute.  59  C.J.  $14-98#  p.899;  St. 

Louis  v.  Heilman  235  Mo.  687,  695,  139  S.W.  443,  445. 

Whereas  the  amendment  of  a statute  means  an  alter- 
ation in  the  law  already  existing,  leaving  some  part 
of  the  original  still  standing.  59  C.J.  §421,  p.  850; 

State  ex  rel.  Gamble  v.  Hubbard,  1I4.8  Ala.  391,  394, 

4l  So.  903,  905;  Aldridge  v.  Commonwealth,  192  Ky. 

215,  218,  232  S.W.  619,  620.  In  the  present  instance 
there  was  an  express  repeal  of  the  former  section. " 

There  can  be  no  question  chat  the  Legislature  may  abolish  any  office 
not  provided  by  the  Constitution  and  an  incumbent  has  no  legal  ground  to 
complain.  State  ex  inf.  Barrett  ex  rel.  Bradshaw  v.  Hedrick,  294  Mo. 

21,  24l  S.W.  402;  State  ex  rel.  Toler ton  v.  Gordon,  236  Mo.  x42,  139 
S.W.  2d.  403. 

In  view  of  the  faot  this  office  of  chief  olerk  of  the  magistrate 
court  was  created  by  an  aot  of  the  Legislature  to  serve  only  at  the 
pleasure  of  the  magistrates, under  the  foregoing  decisions  the  Legisla- 
ture could  ropeal  the  law  creating  said  office  which,  in  effect, 
abolishes  said  office,  and  the  present  incumbent,  after  the  effective 
date  of  Senate  Bill  189,  August  29,  1957,  no  longer  can  claim  title  to 
such  office.  There  is  no  provision  in  Senate  Bill  169,  supra,  that  in 
any  manner  would  retain  the  present  incumbent  in  said  office.  Said 
Bill  does  create  the  offloe  of  chief  olerk  of  the  magistrate  court  in 
such  counties,  and  contains  a provision  for  procedure  for  filling  said 
office  at  the  General  £leotion  in  November,  1958.  However,  said  Bill 
failed  to  adopt  any  procedure  for  filling  said  office  during  the  interim 
of  August  29,  to  the  General  Election  in  November,  1958. 
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Therefore*  we  must  conclude  that  the  office  of  chief  clerk  of  the 
magistrate  courts  in  such  counties  as  Greene  County,  was  oreated  by 
Seriate  Bill  189,  as  of  August  29,  1957.  and  that  a vacancy  exists  in 
said  office  until  the  General  election  to  be  held  in  November,  19i>o» 
at  which  time  such  offioial  must  be  eleoted. 


It  was  held  in  State  ex  inf.  Taylor  v.  Kirbus,  208  S.W.  2d.  28$, 
that  where  the  ^gisiacuro  creates  an  office  with  no  restrictions  ior 
filling  same  a vacancy  exists  ipso  laoto.  In  so  holding,  the  court 
said  at  l.c.  290s 


■»  * <*The  bill  presently  creates  the  new  office, 
and  consolidates  the  functions  of  the  two  former 
offices.  Witness  this  language,  »In  all  counties 
of  class  one  in  this  state  _there  is  hereby  oreated 
the  office  of  county  highway  engineer  and  surveyor, 
to  be  known  and  designated  as  highway  engineer,1 
eto.  In  State  ex  rex.  Brown  v.  McMillan,  108  Mo. 

153*  159#  18  S.W.  784.  785#  it  was  saidx  'We  think 
that  both  authority  and  the  spirit  of  our  Institutions 
favor  the  view  that  when  an  office  is  oreated,  and  no 
restrictions  for  filling  the  vaoancy  are  imposed,  a 
vacancy  arises  ipso  facto.1*  * * *" 


Section  1+83.020,  RSMo  1949,  provides  as  follows* 


"When  any  vacancy  3hall  occur  in  the  office  of  any 
clerk  of  a court  of  record  so  elected,  by  death, 
resignation,  removal,  refusal  to  act  or  otherwise, 
it  shall  be  the  duty  of  the  governor  to  fill  such 
vaoancy  by  appointing  soiae  eligible  person  to 
said  offioe,  who  shall  discharge  the  duties  thereof 
until  the  next  general  election,  at  which  time  a 
clerk  shall  be  ohosen  for  the  remainder  of  the 
term,  who  shall  hold  his  offioe  until  his  successor 
is  duly  elected  and  qualified,  unless  sooner  removed." 


Clerks  of  magistrate  courts  are  clerks  of  courts  of  record. 
Section  478.010,  RSMo  1949. 


We  deem  it  unnecessary  to  determine  whether  the  vacancy  in  the 
office  of  clerk  of  the  magistrate  court  would  be  filled  under  such 
section  however,  because  Section  4#  Article  IV  of  the  Constitution 
of  the  State  of  Missouri  provides  for  the  filling  of  all  vacancies 
in  public  offices  not  otherwise  provided  for  by  law  by  the  Governor. 
The  Governor,  therefore,  ma*ces  the  appointment  to  fill  the  vaoancy 
in  this  case  whether  it  is  one  to  be  filled  under  the  provisions  of 
Section  483*020,  supra,  or  under  Section  4#  Article  IV,  Constitution 
of  Missouri. 
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In  view  of  the  foregoing,  we  conclude  that  the  Governor  of  the 
State  of  141  e sour  1 is  vested  with  authority  to  make  this  appointment 
and  said  appointee  shall  serve  until  the  next  General  election  in 
November , 1958  • 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department  that  Section 
483.it.95,  RSMo  Cum.  Supp.  1955*  was  repealed  by  Senate  Bill  169,  passed 
by  the  69th  General  Assembly  of  the  State  of  liissouri,  which  Bill  be- 
came effective  on  August  29*  1957*  The  repeal  of  the  above  section 
abolished  the  office  of  ehlef  clerk  of  the  magistrate  courts  for  such 
counties  as  Greene  and  created  such  an  office  as  of  the  same  date. 

This  created  a vacancy  in  said  office  until  the  General  Eleotion  in 
November,  1958,  which  vacancy  shall  be  filled  by  appointment  of  the 
Governor  to  serve  until  the  General  Eleotion  in  November,  1958. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Aubrey  R.  Hamnett,  Jr. 


Yours  very  truly. 


ARHjmw 


John  M.  Dalton 
Attorney  General 


ANNEXATION: 

ELECTIONS: 

CITIES: 

ELECTION  COMMISSIONERS: 

KANSAS  CITY: 

CONSTITUTIONAL  CHARTER  CITIES: 


January  30,  1957 


Honorable  William  E.  Tipton 
Attorney  for  the  Board 
Board  of  Election  Commissioners 
1331  Locust  Street 
Kansas  City  6,  Missouri 

Dear  Mr.  Tipton: 

This  is  in  answer  to  your  request  for  an  official  opinion 
from  this  office  which  reads  as  follows: 

On  January  1,  1957 » an  area  to  the  east 
of  the  city  limits  of  Kansas  City,  Mis- 
souri will  be  annexed  to  said  city.  In 
making  preparation  for  this,  a question 
has  arisen  in  regard  to  registration  of 
voters  in  an  annexed  area. 

"Jackson  County,  in  which  this  area  is 
located,  has  permanent  registration  of 
voters  under  the  Jackson  County  Board  of 
Election  Commissioners.  On  the  effective 
date  of  the  annexation,  January  1,  1957* 
this  area  will  be  under  the  Jurisdiction 
of  the  Kansas  City  Board  of  Election  Com- 
missioners, as  far  as  registration  and 
elections  are  concerned. 

The  Board  has  directed  me  to  request  an 
opinion  from  you  as  to  whether  or  not  we 
may  accept  the  registration  records  of  the 
Jackson  County  Board,  of  the  persons  al- 
ready registered  in  the  area  concerned,  or 
whether  we  should  require  these  people  to 
re-register  in  the  clty.H 

Chapter  117,  R3Mo.  1949,  and  Mo.  Cum.  Supp.  1955*  provides 
for  registration  and  conduct  of  elections  in  Kansas  City.  Sec- 
tions 113.^90  through  113.870,  No.  Cum.  Supp.  1955*  provide  for 
registration  and  conduct  of  elections  within  Jackson  County  out- 
side the  limits  of  Kansas  City.  In  answering  this  opinion,  we 
shall  not  quote  the  long  sections  involved  herein,  out  merely 
Interpret  the  meaning  of  said  sections . 


FILED 


/ 


Kansas  City  Board  of  Election  Commis- 
sioners may  not  accept  registration 
records  of  the  Jackson  County  Board  of 
Election  Commissioners  applicable  to 
persons  within  sin  area  annexed  to  Kansa 
City;  but  electors  must  re-register  as 
provided  in  Section  82.100,  RSMo.  1949. 
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Section  117.300,  Mo.  Cum.  Supp.  1955,  provides,  among  other 
things,  that  the  registration  of  voters  within  Kansas  City  shall 
be  regulated  by  the  Kansas  City  Board  of  Election  Commissioners 
(hereinafter  referred  to  as  the  Board);  and  it  sets  out  in  detail 
what  is  required  of  and  by  each  applicant  for  registration.  The 
import  of  this  section  is  that  no  resident  of  Kansas  City  shall 
be  entitled  to  vote  within  said  city  until  he  shall  appear  per- 
sonally before  the  Board  and  register. 

Further,  what  the  Board  can  do  and  cannot  do  is  set  out  in 
detail  in  Chapter  117*  supra.  Nowhere  does  said  chapter  express- 
ly authorize  or  by  implication  authorize  the  Board  to  accept  the 
registration  records  of  the  Jackson  County  Board  of  Election  Com- 
missioners of  those  persons  who  are  within  territory  annexed  by 
the  City  of  Kansas  City,  but  who  were  formerly  within  said  coun- 
ty. But  rather  than  base  the  conclusion  of  this  opinion  upon  an 
interpretation  of  the  statutes  mentioned  above,  we  call  your  at- 
tention to  Section  82.100,  RSMo.  1949,  which  applies  to  Kansas 
City,  a constitutional  charter  city,  and  which  answers  your  ques- 
tion in  unequi vocal  terns.  That  section  reads  as  follows: 

‘Whenever,  by  extension  of  its  territorial 
limits  as  aforesaid,  new  territory  is  annexed 
to  such  city,  the  lawmaking  authorities  there- 
of shall,  by  ordinance,  organize  the  same  into 
a new  ward  or  wards,  or  attach  the  same  to 
some  existing  ward  or  wards,  long  enough  before 
the  next  ensuing  general  city  election  to  enable 
electors  in  such  annexed  territory  to  register, 
and  all  other  proper  steps  to  be  taken  accord- 
ing to  law,  so  that  the  electors  of  such  an- 
nexed territory  may  have  full  opportunity  to 
register  and  vote  at  such  election.  Actual 
residents  of  any  territory  at  the  time  of  the 
annexation  thereof,  as  aforesaid  shall,  if 
otherwise  qualified,  be  qualified  electors  of 
such  city,  and  be  eligible  to  any  office  there- 
in at  the  next  general  city  election  following 
such  annexation/' 

This  section  provides  that  where  territory  is  annexed  to  such 
city,  the  city  is  directed  to  see  that  registration  is  completed 
in  time  to  enable  the  electors  in  the  annexed  territory  to  vote  at 
the  next  ensuing  city  election.  The  last  sentence  of  this  section 
provides  that  actual  residents  of  the  territory  at  the  time  of 
annexation,  if  otherwise  qualified  (and  this  refers  back  to  their 
being  registered),  shall  be  entitled  to  vote  at  the  next  general 
city  election  following  the  annexation.  We  hold  that  this  would 
apply  to  a special  election  as  well  as  a general  election. 
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CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  the  Kansas 
City  Board  of  Election  Coaraissioners  may  not  accept  the  registra- 
tion records  of  the  Jackson  County  Board  of  Election  Commissioners 
of  persons  within  an  area  annexed  by  Kansas  Cltyj  but  the  Board 
must  require  the  voters  of  the  annexed  area  to  re-reglster  as 
provided  in  Seotlon  82.100,  RSMo.  1949*  and  in  the  manner  they 
are  directed  In  Chapter  117*  supra. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  George  E.  dchaaf . 


Yours  very  truly. 


okVm 


JOHN  N.  DALTON 
Attorney  General 


COFPOR  .TIONS:  Minnesota  corporation  has  no  officer,  agent 
FOnEIGN:  or  employee  in  Missouri  soliciting  business. 

WHEN  DOING  BUSINESS  It  solicits  business  by  advertising  matter  in 

IN  MISSOURI:  magazines,  newspapers,  over  radio  and  tele- 

vision, and  by  U.S.  mail  sent  from  its 
Minnesota  plant.  Orders  for  goods  are  accepted 
at  plant  but  filled  and  shipments  to  customers 
are  from  stock  kept  in  warehouse  in  Missouri,  by  Missouri  warehouse  cor- 
poration. Latter  corporation  has  no  relationship  with  former  except  by 
contract.  Former  furnishes  directions  to  latter  for  filling  orders  and 
shipping  goods  to  customers,  and  shipments  are  not  in  interstate  com- 
merce, but  are  intrastate,  and  Minnesota  corporation  is  doing  business 
in  Missouri  within  the  meaning  of  Chapter  351 , RSMo  1949,  and  must 
procure  certificate  from  secretary  of  state  authorizing  it  to  do  busi- 
ness in  Missouri  as  required  by  Sec.  351.570,  RSMo  1949. 

February  15,  1957 

Honorable  Walter  H.  Toberman 
Secretary  of  State 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Toberman: 

This  department  is  in  receipt  of  your  request  for  our 
official  opinion,  which  reads  as  follows: 

"Your  official  opinion  is  respectfully 
requested  upon  facts  hereinafter  set 
forth: 

A foreign  corporation,  organized 
and  existing  in  the  State  of  Minnesota, 
who  manufactures,  distributes  and  sells 
its  product  to  wholesalers  in  every 
state  in  the  United  States,  proposes  to 
transport  its  product  by  carriers  for 
hire  to  a Missouri  terminal  and  ware- 
house corporation  to  be  held  by  that 
terminal  and  warehouse,  in  transit,  for 
an  undetermined  time,  there  to  be  mingled 
with  other  shipments  from  Minnesota; 
neither  the  foreign  corporation  nor  the 
domestic  Missouri  terminal  warehouse 
corporation  or  the  stockholders,  officers 
or  directors  of  either  have  any  control 
over  the  other  save  under  the  arrangement 
hereafter  mentioned,  under  the  following 
facts : 

The  foreign  corporation  receives 
orders  at  its  plant  in  Minnesota  from 
customers  located  in  Missouri  and  other 
states,  requesting  a shipment  of  the  manu- 
facturing corporation • s product.  On  the 
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receipt  of  such  orders , the  manufacturing 
corporation  will  contact  the  carriers  for 
hire  to  pick  up  a quantity  of  the  corpora- 
tion's product  In  Minnesota  and  move  that 
product  to  the  location  of  the  terminal  and 
warehouse  corporation  In  Missouri.  Then 
and  thereafter  the  manufacturing  corporation 
will  Issue  shipping  Instructions  from  Minne- 
sota by  mall,  to  the  terminal  and  warehouse 
corporation  to  move  out  of  the  terminal  and 
warehouse  various  sleed  units  of  the  product 
to  customers  of  the  manufacturing  corporation 
by  common  carrier  and  other  transportation 
services  not  belonging  to  the  foreign  corpora- 
tion to  ultimate  destinations,  both  within  and 
without  the  State  of  Missouri. 

The  corporation's  product  Is  classed  as 
drugs  In  glass  and  comes  packed  In  standard 
case  units  direct  from  the  plant  In  Minne- 
sota and  Is  shipped  by  the  terminal  and  ware- 
house corporation  In  the  same  original  packaged 
case  units  which  are  not  opened  until  reaching 
the  customer. 

The  manufacturing  corporation  does  not 
have  and  will  not  have  an  officer,  salesman 
or  employee  whatsoever  In  Missouri.  It  will 
have  no  supervision,  direction,  or  control 
over  the  terminal  and  warehouse  corporation 
other  than  the  warehouse  arrangements  previ- 
ously described  herein.  All  business  Is 
solicited  by  means  of  national  and  local  ad- 
vertising In  magazines,  U.  S.  mall,  newspapers, 
radio,  television  and  other  like  advertising 
media.  The  whole  Intent  and  purpose  of  the 
warehouse  arrangement  was  and  Is  to  provide 
a directive  in  transit  shipping  method  through 
which  customers  and  users  of  the  manufacturing 
corporations  product  may  receive  the  benefits 
of  more  rapid  and  flexible  delivery  of  the 
product  as  the  orders  are  placed,  as  all  orders 
to  the  manufacturer  must  be  placed,  at  the 
plant  of  the  corporation  In  Minnesota. 

"QUESTION t Is  the  foreign  corporation  under 
the  above  facts  doing  business  In  the  State 
of  Missouri  within  the  meaning  of  the  Qeneral 
Corporation  Act?" 
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Chapter  351*  RSMo  1949,  Is  In  regard  to  general  and  business 
corporations  and  is  ordinarily  referred  to  as  the  general  corpora 
tion  act.  Subsection  2,  Section  315*015,  provides  that  the  terms 
"foreign  corporation,"  as  used  in  the  chapter,  unless  the  context 
otherwise  requires  it,  mean  a corporation  for  profit,  organised 
under  laws  other  than  the  laws  of  this  state.  Section  351*570, 
RSMo  1949,  requires  a foreign  corporation,  organised  for  profit, 
before  transacting  business  in  the  State  of  Missouri,  to  procure 
a certificate  authorising  it  to  do  so,  and  reads  as  follows: 

"A  foreign  corporation  organised  for 
profit  before  it  transacts  business  in 
this  state,  shall  procure  a certificate 
of  authority  so  to  do  from  the  secretary 
of  state.  Any  foreign  corporation  or- 
ganised for  profit,  other  than  a foreign 
corporation  seeking  authority  to  engage 
in  the  banking  business  in  this  state  or 
a foreign  corporation  seeking  authority 
to  engage  in  a business  in  this  state, 
the  grant  or  refusal  of  which  is  at  the 
time  vested  exclusively  in  some  other 
board,  bureau  or  administrative  agency 
of  this  state,  upon  complying  with  the 
provisions  of  this  chapter,  may  secure 
from  the  secretary  of  state  a certificate 
of  authority  to  transact  business  in  this 
state,  but  a foreign  corporation  shall  not 
be  denied  a certificate  of  authority  by 
reason  of  the  fact  that  the  laws  of  the 
state  under  which  such  corporation  is  or- 
ganised governing  its  organisation  and 
internal  affairs  differ  from  the  laws  of 
this  state,  and  nothing  in  this  chapter 
contained  shall  be  construed  to  authorize 
this  state  to  regulate  the  organization 
or  the  internal  affairs  of  such  corporation." 

Section  351*575*  RSMo  1949*  gives  the  powers  and  duties  of 
a foreign  corporation  desiring  to  do  business  in  Missouri,  and 
reads  as  follows: 

"No  foreign  corporation  shall  transact 
in  this  state  any  business  which  a corpora- 
tion organized  under  the  laws  of  this  state 
is  not  permitted  to  transact.  A foreign 
corporation  which  shall  have  received  a 
certificate  of  authority  under  this  chapter 
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shall,  until  a certificate  of  revocation  or 
of  withdrawal  shall  have  been  issued  as  pro- 
vided in  this  chapter,  enjoy  the  same,  but 
no  greater,  rights  and  privileges  as  a domes- 
tic corporation  organized  for  the  purposes 
set  forth  in  the  application  pursuant  to 
which  such  certificate  of  authority  is  issued; 
nor  shall  it  hold  any  real  estate  for  any 
period  longer  than  six  years,  exoept  such  as 
may  be  neoessary  and  proper  for  carrying  on 
its  legitimate  business;  and,  exoept  as  in 
this  chapter  otherwise  provided,  shall  be 
subject  to  the  same  duties,  restrictions, 
penalties,  and  liabilities  now  or  hereafter 
imposed  upon  a corporation  of  like  character 
organized  under  or  subject  to  this  ohapter. 

Such  foreign  corporation  so  qualifying  shall 
not,  however,  have  the  power  to  exercise  in 
the  state  of  Missouri  any  rights  or  powers 
which  by  any  statute  of  the  state  of  Missouri 
now  in  force  are  restricted  specifically  to 
domestio  corporations  or  are  specifically 
denied  to  foreign  corporations." 

The  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states  has  been  granted  to  the  Congress  of  the 
United  States  by  Section  8,  Article  I of  the  Federal  Constitution. 
Therefore,  Missouri,  nor  any  other  state,  cannot  enact  laws  regu- 
lating business  transactions  between  litigants  of  different  states 
and  which  are  in  Interstate  commerce.  If  the  activities  of  a 
foreign  corporation,  alleged  to  be  doing  business  in  Missouri, 
are  actually  transactions  between  citizens  of  Missouri  and  a 
foreign  corporation,  when  such  transaction  takes  plaoe  outside 
of  Missouri,  although  finally  completed  in  Missouri,  they  would 
be  in  interstate  commerce  and  the  above-quoted  statutes  pertaining 
to  registration  of  foreign  corporations  would  be  inapplicable. 

Doing  business  within  a state  by  foreign  corporations  is 
more  a question  of  fact  than  of  law.  The  general  rule  and  some 
illustrations  as  to  when  the  foreign  corporation  is  doing  busi- 
ness within  a state  have  been  given  in  20  C.J.S.,  page  46,  and 
read  as  follows: 

"The  general  rule  is  that,  when  a foreign 
corporation  transacts  some  substantial  part 
of  its  ordinary  business  in  a state,  con- 
tinuous in  character,  it  is  doing,  trans- 
acting, carrying  on,  or  engaging  in  business 
therein,  within  the  meaning  of  the  statutes 
under  consideration. 
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"Illustrations . In  accord  with  this  prin- 
ciple the  following  transactions  have  been 
held  to  constitute  doing,  transacting,  carry- 
ing on,  or  engaging  in  business  in  a state: 

The  making  within  the  state  of  sales  or  of 
contracts  for  the  sale  of  goods;  the  making 
of  loans;  the  making  of  contracts  of  in- 
surance; the  execution  of  surety  bonds;  the 
acquisition  and  holding  of  real  estate  sit- 
uated within  a state;  the  management  or 
development  of  such  real  property;  the  making 
of  sales  or  contracts  for  the  sale  of  such 
property,  or  of  property  situated  elsewhere; 
the  carrying  on  of  a read  estate  brokerage 
business;  the  leasing  of  a machine  for  use 
in  the  state;  the  construction  of  railroads; 
the  assembling,  erection,  or  installation 
of  machinery,  and  of  office  fixtures,  screens, 
doors,  and  windows;  the  purchase  of  goods  for 
resale;  the  management  and  operation  of  a 
manufacturing  plant;  the  maintenance  and  dis- 
play of  printed  advertisements;  the  carrying 
on  of  a 'trade  campaign;'  the  making  of 
contracts  to  furnish  theatrical  entertain- 
ments; and  the  contracting  for  and  construc- 
tion of  a highway  within  the  state,  * * *” 

From  the  facts  related  in  the  opinion  request,  a manufacturing 
corporation  organized  under  the  laws  of  the  State  of  Minnesota 
does  not  have  any  agents,  salesmen  or  officers,  or  any  place  of 
business  in  Missouri,  and  business  is  solicited  in  Missouri  by 
magazine  and  newspaper  advertisements  and  radio,  television,  and 
ads  sent  through  the  United  States  mail . Orders  from  customers 
in  Missouri  and  other  states  for  goods  are  received  at  the  cor- 
poration's plant  in  Minnesota,  where  they  are  accepted  or  rejected. 

Shipments  of  goods  are  sent  to  a warehouse  in  Missouri  by 
common  carrier,  where  the  goods  are  stored.  The  corporation 
owning  the  Missouri  warehouse  is  said  not  to  have  any  connection 
with  the  Minnesota  corporation  except  by  contract,  and  for  which 
it  performs  certain  services  for  a consideration.  It  appears 
that  the  goods  sent  to  the  Missouri  warehouse  are  packed  at  the 
factory,  and  upon  their  receipt  at  the  warehouse  they  are  not 
unpacked  but  are  stored  with  other  goods  thus  received.  When 
the  manufacturer  accepts  an  order  from  a customer  in  Missouri  or 
a neighboring  state,  it  transmits  a request  to  the  warehouse  cor- 
poration for  a certain  quantity  of  goods  with  which  to  fill  the 
order  from  the  stock  stored  in  the  warehouse,  together  with 
shipping  instructions  for  sending  the  goods  to  the  buyer. 
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It  3b  claimed  that  the  whole  Intent  and  purpose  of  the  ware- 
house arrangement  1b  to  provide  a directive  in  transit  shipping 
method  through  which  customers  and  users  of  the  manufacturer's 
product  may  receive  the  benefits  of  more  rapid  and  flexible  de- 
livery of  the  product  as  orders  are  placed. 

It  is  undisputed  that  the  warehouse  corporation  in  Missouri 
is  the  paid  agent  or  employee  of  the  foreign  corporation.  Actually, 
the  warehouse  corporation  fills  the  orders  and  ships  same  to 
customers  and  acts  only  under  instructions  of  the  foreign  corpora- 
tion. It  appears  that  such  corporation  is  doing  something  more 
than  having  its  goods  stored  in  Missouri.  The  warehouse  corpora- 
tion is  as  much  an  employee  of  the  foreign  corporation  as  it  would 
be  if  it  were  a part  of  the  corporation's  sales,  production,  or 
some  other  department  or  division  of  its  organisation  in  the  State 
of  Minnesota,  and  it  further  appears  that  the  activities  of  the 
corporation  are  those  for  which  it  was  organised,  and  it  is  be- 
lieved that  such  practice  is  sufficient  to  take  the  entire 
transaction  out  of  the  exemption  provided  for  interstate  commerce 
under  provisions  of  the  Federal  Constitution . 

In  this  connection,  we  call  attention  to  the  case  of  Western 
Outdoor  Advertising  Co.  v.  Berbiglia,  Inc.,  263  SW2d  205.  A for- 
eign corporation  engaged  in  the  erection  and  maintenance  of  out- 
door signs  in  Missouri  was  held  to  be  doing  business  within  the 
meaning  of  the  statutes  requiring  foreign  corpoi’atlons  doing 
business  in  Missouri  to  register  and  otherwise  comply  with  said 
statutes . 

The  corporation  continued  to  deal  with  the  signs  after 
Interstate  commerce  ceased  and  derived  its  30le  benefits  from 
such  dealings,  title  remaining  in  the  corporation,  and  the  cor- 
poration was  to  maintain  the  signs.  It  was  also  held  that  such 
corporation  could  not  maintain  an  action  for  rental  due  on  signs 
from  a Missouri  customer  since  it  had  not  received  a certificate 
authorizing  it  to  transact  business  in  the  state.  At  l.c.  209 
the  Kansas  City  Court  of  Appeals  said: 

"In  support  of  its  contention  that  it  was 
not  doing  business  in  this  state  contrary 
to  the  statutes  plaintiff  cites  Republic 
Steel  Corp.  v.  Atlas  Housewrecking  ft  Lumber 
Corp.,  232  Mo.  App.  791.  113  S.W.  2d  155] 

International  Text -Book  Co.  v.  Gillespie, 

229  Mo.  397,  129  S.V.  922;  York  Mfg.  Co.  v. 

Colley,  247  U.S.  21,  36  S.  Ct.  430,  62  L.  Bd. 

963 i Hess  Warming  & Ventilating  Co.  v. 
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Burlington  drain  & Elevator  Co.,  280  Mo. 

163,  217  3.W.  493 j Irvine  Co.  v.  McColgan, 

26  Cal.  2d  160,  157  P.  2d  847,  167  A.L.R. 

934,  and  State  ex  rel.  Hays  v.  Robertson, 
supra.  We  have  read  these  cases  and  do 
not  consider  them  controlling  because  of 
the  different  factual  situations.  In  the 
Republic  Steel  Corp.  case,  we  held  that 
sales  on  consignment  by  a foreign  corpora- 
tion to  a local  factor  was  interstate 
commerce,  and  the  presence  of  a sales 
office  in  the  state  did  not  convert  the 
transaction  to  intrastate  business.  How- 
ever, we  recognized  the  rule  that  a de- 
terminative factor  of  whether  the  business 
was  Intrastate  in  nature  was  the  question 
of  continued  dealing  by  the  foreign  corpora- 
tion with  the  property  after  interstate 
commerce  had  wholly  ceased,  and  whether  that 
continued  dealing  was  an  Isolated  trans- 
action or  a continuing  form  of  the  business 
of  the  foreign  corporation.  That  is  the 
rule  which  is  applicable  in  the  instant 
case.  • • *" 

In  the  present  instance,  if  it  were  to  be  conceded  that  the 
shipments  by  the  Minnesota  corporation  of  goods  to  its  Missouri 
warehouse  was  in  interstate  commerce,  and  that  the  shipper  was 
not  doing  business  in  Missouri,  the  interstate  nature  of  the 
transaction  would  end  whenever  the  shipments  had  been  received 
at  the  Missouri  warehouse,  and  any  further  dealings,  such  as 
filling  customers'  orders  from  such  shipments,  would  constitute 
intrastate  and  not  Interstate  coimneroe  transactions. 

In  pointing  out  our  thought  on  this  matter,  we  cite  the 
case  of  Seneca  Textile  Corporation  v.  Missouri  Flower  & Peather 
Co.,  119  SW2d  991 . Plaintiff,  a New  York  corporation,  not 
qualified  to  do  business  in  Missouri,  brought  suit  in  a justice 
of  the  peace  court  of  St.  Louis,  Missouri,  to  recover  the  price 
of  goods  sold  to  a Missouri  corporation.  The  defendant  filed  a 
general  denial  and  further  alleged  that  the  plaintiff  had  failed 
to  comply  with  the  Missouri  corporation  statutes  and  was  doing 
business  within  the  state  without  first  having  procured  a license 
authorizing  it  to  do  so.  Upon  appeal,  the  circuit  court  decided 
in  favor  of  the  defendant,  and  the  case  was  thereafter  appealed 
to  the  St.  Louis  Court  of  Appeals.  In  discussing  the  question 
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as  to  whether  or  not  plaintiff  was  doing  business  in  Missouri 
within  the  meaning  of  the  applicable  Missouri  statutes,  the  court 
said  at  l.o.  994: 

"We  have  reached  the  conclusion  that  there 
Is  ample  evidence  in  the  record  to  support 
the  finding  and  Judgment  of  the  learned 
trial  Judge.  The  lack  of  qualification 
of  plaintiff  to  do  business  in  Missouri 
at  the  time  of  the  transaction  is  not  in 
dispute.  Tn  fact,  it  is  oonoeded.  A 
corporation  can  only  act  and  do  business 
by  agents.  Morris  Prledman  was  its  St. 

Louis  agent.  The  business  in  St.  Louis  was 
conducted  by  him  as  plaintiff's  alter  ego 
and  with  the  apparent  intent  to  make  it 
appear  that  the  plaintiff  was  merely  en- 
gaged in  interstate  commerce  with  which, 
under  the  authorities,  there  could  be  no 
Interference.  However,  plaintiff  maintained 
an  office  in  St.  Louis  as  well  as  a home 
office  in  New  York.  When  it  made  a shipment 
of  goods  from  New  York  and  it  was  placed  in 
the  warehouse  operated  by  the  Holstein  Express 
Company  in  St.  Louis  its  Interstate  Journey 
was  ended.  Then,  when  its  agent,  Morris 
Prledman  caused  these  goods  to  be  shipped  out 
of  the  warehouse,  to  fill  orders  he  had  pro- 
cured from  St.  Louis  customers,  that  became 
an  Intrastate  shipment  and  constituted  'doing 
business'  by  the  plaintiff  in  the  State  of 
Missouri.  This  method  of  doing  business  made 
no  interference  with  interstate  commerce." 

In  view  of  the  foregoing,  it  is  our  thought  that  the  Minnesota 
corporation  referred  to  in  the  opinion  request  is  doing  business 
within  the  State  of  Missouri,  within  the  meaning  of  those  terms  as 
used  in  Chapter  351*  RSKo  19*19,  the  general  corporation  act,  and 
must  comply  with  Section  351.570  thereof,  requiring  a foreign  cor- 
poration for  profit,  before  transacting  business  within  the  state, 
to  procure  a certificate  of  authority  to  do  so  from  the  Secretary 
of  State. 


SSSfiMagE 

It  is,  therefore,  the  opinion  of  this  department  that  a 
manufacturing  corporation  organised  under  the  laws  of  Minnesota 
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having  no  officer,  agent  or  employee  in  Missouri  to  solicit  busi- 
ness and  such  business  is  solicited  by  advertising  in  magazines, 
newspapers  and  advertising  matter  3ent  through  the  mail  and  over 
radio  and  television  to  prospective  customers  from  its  plant  in 
Minnesota  wnere  all  orders  for  goods  are  accepted,  and  such  orders 
are  filled  and  shipments  to  customers  made  from  the  corporation's 
stock  of  goods  kept  in  a warehouse  located  in  Missouri  and  owned 
by  a Missouri  warehouse  corporation  which  has  no  relation  to  the 
former  except  by  contract,  and  the  Minnesota  corporation  furnishes 
directions  for  filling  orders  and  making  shipments  to  customers 
to  said  warehouse  corporation,  that  such  shipments  to  customers 
are  not  in  interstate  commerce  but  are  intrastate  shipments  and 
the  Minnesota  corporation  is  doing  business  in  Missouri  within 
the  meaning  of  such  terms  as  used  in  Chapter  351 » RSMo  19^9 , the 
general  corporation  act,  and  must  procure  a certificate  from  the 
Secretary  of  State  authorizing  it  to  do  so  under  provisions  of 
Section  351.570,  R3Mo  19^9. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Paul  N.  Chitwood. 


Yours  very  truly. 


PNCtsmjsil 


JOHN  M.  DALTON 
Attorney  General 


CHANGE  OF  VENUE:  When  a misdemeanor  case  is  filed  in  one 
MISDEMEANORS : county,  is  taken  on  a change  of  venue  to 

COSTS:  another  county  where  the  defendant  is  ac- 

quitted, the  county  in  which  the  informa- 
tion was  originally  filed  shall  be  liable 
for  the  costs  of  the  proceedings. 


March  15,  1957 


Honorable  Donald  P.  Thoraasson 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads: 

"The  Magistrate  Judge  of  Bollinger  Coun- 
ty has  requested  that  I get  an  opinion 
from  you  regarding  the  following  ques- 
tion together  with  a statement  of  facts: 

"Some  months  ago  a complaint  and  informa- 
tion were  filed  in  the  Magistrate  Court 
of  Madison  County,  Missouri,  the  complaint 
being  signed  by  R.  C.  Caldwell,  Trooper, 
and  the  information  by  the  Prosecuting  At- 
torney of  Madison  County,  charging  one 
Victor  Leon  Harmon  with  careless  and  reck- 
less driving.  This  case  was  sent  to  Bol- 
linger County  on  a change  of  venue  on  the 
application  of  the  defendant  and  the  case 
was  tried  in  the  Magistrate  Court  of  Bol- 
linger County, Missouri  and  the  defendant 
was  acquitted.  I would  like  to  know  who 
is  to  pay  the  cost 3 in  the  case,  whether 
Madison  County  or  Bollinger  County  should 
pay  the  costs." 

We  would  first  direct  your  attention  to  Section  550. 040 
RSMo  1949,  which  reads: 

"In  all  capital  cases,  and  those  in 
which  imprisonment  in  the  peniten- 
tiary is  the  sole  punishment  for  the 
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offense,  if  the  defendant  is  acquit- 
ted, the  costs  shall  be  paid  by  the 
state;  and  in  all  other  trials  on 
indictments  or  information,  if  the 
defendant  is  acquitted,  the  costs 
shall  be  paid  by  the  county  in  which 
the  indictment  was  found  or  informa- 
tion filed,  except  when  the  prose- 
cutor shall  be  adjudged  to  pay  them 
or  it  shall  be  otherwise  provided  by 
law." 

In  the  situation  which  you  present  to  us  the  information 
was  originally  filed  in  Madison  County.  We  believe  the  above 
section  is  applicable  to  your  situation. 

We  also  direct  your  attention  to  Section  550.120,  RSMo 
1949,  which  reads: 

"In  any  criminal  cause  in  which  a 
change  of  venue  is  taken  from  one 
county  to  any  other  county,  for  any 
of  the  causes  mentioned  in  existing 
laws,  and  whenever  a prisoner  shall, 
for  any  cause,  be  confined  in  the 
Jail  of  one  county  for  an  offense 
committed  in  another  county,  and  in 
which  costs  are  liable  to  be  paid 
out  of  a county  treasury,  3uch  costs 
shall  be  paid  by  the  county  in  which 
the  indictment  was  originally  found 
or  the  proceedings  were  originally 
instituted;  and  in  all  cases  where 
fines  are  imposed  upon  conviction 
under  such  indictments  or  prosecutions, 
or  penalties  or  forfeitures  of  penal 
bonds  in  criminal  cases,  are  collected, 
by  civil  action  or  otherwise,  payable  to 
the  county,  such  fines,  penalties  and 
forfeitures  shall  be  paid  into  the 
treasury  of  the  county  where  such  in- 
dictment was  originally  found  or  such 
prosecution  originally  instituted,  for 
the  benefit  of  the  public  school  fund 
of  the  county." 
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This  would  clearly  3eem  to  indicate  that  Madison  County 
should  be  liable  for  the  cost3  in  the  situation  which  you 
present,  since  it  is  the  county  in  which  the  indictment  "was 
originally  found"  and  in  which  "the  proceedings  were  origin- 
ally instituted." 


CONCLUSION 


It  is  the  opinion  of  this  department  that  when  a misde- 
meanor case  is  filed  in  one  county,  is  taken  on  a change  of 
venue  to  another  county  where  the  defendant  i3  acquitted, 
that  the  county  in  which  the  information  was  originally  riled 
shall  be  liable  for  the  costs  of  the  proceedings. 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 


HPWllc 


'?hat  portion  of  Sec.  368.040,  RSMo  1949*  which 
relates  to  special  charges  in  addition  to  interest 
rates,  is  invalid  because  of  its  conflict  with  Sec. 
44  of  Art.  Ill  of  the  Constitution.  A corporation 
may  be  incorporated  under  the  provisions  of  Chapter 
368,  since  the  remaining  portions  of  the  chapter 
constitute  a workable  plan  without  the  invalid 
portions . 


December  9 , 1957 


Honorable  Walter  H.  Toberman 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  is  as  follows: 

"Proposed  articles  of  incorporation  for 
a corporation  styled  and  titled  *C.  M. 

Loan  and  Investment  Company 1 have  been 
submitted  to  this  department,  by  counsel, 
for  incorporation  under  Chapter  368,  R.S. 

Mo.,  1949.  In  view  of  the  apparent  con- 
flict between  certain  provisions  of  this 
chapter  (Loan  and  Investment  Companies  - 
Chapter  368,  supra)  and  Section  44  of 
Article  Three,  Constitution  of  Missouri, 

1945*  the  following  questions  are  sub- 
mitted : 

"Are  the  charges,  in  addition  to  the 
interest  rate,  which  are  allowed  under 
the  provisions  of  Section  368.040,  supra, 
invalid  and  void  when  construed  with  the 
language  of  Section  44,  Article  Three, 

Constitution  of  Missouri,  1945- 

"If  your  answer  is  in  the  affirmative, 
then  the  following  question  is  submitted: 

"May  a corporation  be  incorporated  under 
the  provisions  of  Chapter  368,  R.S.  Mo., 

1949: 

"Enclosed  you  will  find  a photostatic 
copy  of  the  proposed  articles;  especially 
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note  the  fourth  paragraph  of  Article  Eight . 

Enclosed  also  find  a letter  from  J.  E. 

Taylor  dated  July  1,  1946  wherein  certain 
views  were  expressed  concerning  another 
statutory  law.  It  would  appear  that  the 
same  reasoning  which  was  applied  to  that 
particular  law  would  apply  in  this  case." 

Unless  otherwise  indicated,  all  references  to  statutes  are 
to  RSMo  1949. 

We  note  paragraph  four  of  article  eight  of  the  proposed 
articles  of  Incorporation  of  0.  M . Loan  and  Investment  Company, 
which  paragraph  reads: 

"To  charge  and  receive  for  such  loans  and 
negotiations,  such  interest  and  profits  as 
may  be  permitted  by  the  laws  of  the  State 
of  Missouri  and  more  particularly  Sections 
368.010  and  et  and  seq  RSMo  1949.'’ 

That  portion  of  Chapter  368  relating  to  the  powers  of  loan 
and  investment  companies  relative  to  charges  on  loans  is  368.040, 
which  reads: 

"In  addition  to  the  general  powers  conferred 
upon  corporations  by  chapter  351 , RSMo  1949* 
every  loan  and  Investment  company  organized 
under  the  provisions  of  this  chapter  shall 
have  the  following  powers: 

(1)  To  lend  money  to  any  person,  firm  or 
corporation,  secured  by  the  obligation  of 
such  person,  firm  or  corporation  or  other- 
wise; 

(2)  To  sell  or  offer  for  sale  its 
secured  or  unsecured  evidences  or  certifi- 
cates of  Indebtedness  or  of  investment  and 
to  receive  from  Investors  therein  or  pur- 
chasers thereof  payments  therefor  in  in- 
stallments or  otherwise  with  or  without 
allowance  of  interest  on  such  installments, 
whether  such  evidences  or  certificates  of 
indebtedness  or  of  Investment  be  hypothe- 
cated for  a loan  or  not,  and  to  enter  into 
contracts  in  the  nature  of  a pledge  or 
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otherwise  with  said  investors  or  purchasers 
with  regard  to  said  evidences  or  certificates 
of  indebtedness  or  of  investment  securing  any 
loan,  and  no  such  transaction  shall  in  any 
way  be  construed  to  effect  the  rate  of  in- 
terest on  such  loan,  nor  to  constitute  a 
violation  of  any  other  law,  conditioned  that 
there  be  compliance  with  the  limitations 
thereon  In  this  section  contained;  provided, 
however,  that  no  such  evidences  or  certifi- 
cates of  indebtedness  or  of  investment, 
payable  in  installments,  shall  be  sold  wherein 
the  aggregate  amount  of  the  installment  pay- 
ments agreed  to  be  paid  therefor  shall  be  in 
excess  of  the  face  amount  thereof,  and  further 
that  evidences  or  certificates  of  indebtedness 
or  of  investment  payable  in  installments  and 
hypothecated  for  a loan  with  such  loan  and 
investment  company  shall  not  be  for  an  astount 
in  excess  of  the  actual  amount  of  the  proceeds 
of  the  loan,  plus  any  Interest  whioh  may  be 
taken  in  advance,  or  discount  at  a rate  not 
to  exceed  the  lawful  rate  of  interest,  to- 
gether with  charges  permitted  by  this  chapter, 
and  that,  with  the  exception  of  the  last 
payment,  no  payment  in  excess  of  equal  weekly, 
semimonthly,  or  monthly  payments,  extending 
over  the  entire  period  for  which  the  loan  is 
made  shall  be  required  by  the  terms  of  such 
evidences  or  certificates  of  indebtedness  or 
Investment  payable  in  installments  which  have 
been  so  hypothecated;  and  provided  further, 
that  at  the  maturity  of  any  note  or  loan  or 
at  any  time  payment  or  settlement  is  made  or 
demanded  thereon,  any  evidence  or  certificate 
of  indebtedness  or  of  investment  issued  in 
connection  with  or  used  as  security  for  such 
note  or  loan,  shall  have  a cash  surrender 
value  of  an  amount  not  less  than  the  sum  of 
all  payments  made  upon  it  whether  such  evi- 
dence or  certificate  shall  have  matured  or 
not; 

(3)  To  charge  for  a loan  made  pursuant  to 
this  section  two  per  cent  of  the  amount  loaned 
for  any  examination  or  investigation  of  the 
character  and  circumstances  of  the  borrower, 
comaker  or  surety  and  the  drawing  and  taking 
acknowledgment  of  necessary  papers  in  making 
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the  loan;  no  charge  shall  be  collected  unless 
a loan  shall  have  been  made  as  the  result  of 
such  examination  or  Investigation;  and  pro- 
vided further,  that  this  charge  shall  not  be 
collected  from  the  same  borrower  more  than 
once  during  any  six  month  period; 

(4)  When  a loan  is  made  which  is  evidenced 
by  a nondeficiency  note  secured  in  whole  or 
in  part  by  a chattel  mortgage  or  other  lien 
upon  a motor  vehicle  and  when  it  is  provided 
in  said  note  that  said  motor  vehicle  may  be 
returned  to  the  company  voluntarily  or  other- 
wise, regardless  of  condition,  in  full 
satisfaction  of  the  unpaid  balance  due  thereon, 
after  crediting  any  amounts  paid  on  any  cer- 
tificate of  indebtedness  or  of  investment,  if 
any,  and  a statement  of  such  right  be  printed 
on  the  face  of  said  note,  and  a simple  and 
concise  printed  statement  of  such  right  be 
delivered  to  the  borrower  at  the  time  the 
loan  Is  made,  to  charge  in  addition  to  the 
interest  and  other  charges  permitted  by  this 
chapter,  an  additional  five  per  cent  of  the 
face  amount  of  the  note;  provided,  however, 
that  on  a note  in  excess  of  four  hundred 
dollars,  this  charge  may  be  computed  only 
on  the  first  four  hundred  dollars  of  such 
note;  and  provided  further,  on  a note  under 
one  hundred  dollars,  the  charge  may  be  com- 
puted as  on  a note  of  one  hundred  dollars; 
provided  further,  that  whenever  such  a loan 
or  note  is  renewed,  extended  or  refinanced, 
or  a new  or  additional  loan  secured  in  whole 
or  in  part  by  a lien  against  the  same  motor 
vehicle,  any  such  renewal  or  extension  or 
refinance,  new  or  additional  loan,  shall  not 
be  subject  to  the  charges  provided  in  this 
paragraph  when  any  such  transactions  exceed 
the  number  of  one  within  any  six  month  period . " 

Section  44  of  Article  III  of  the  1945  Constitution  reads 

"Uniform  interest  rates.-  No  law  shall  be 
valid  fixing  rates  of  interest  or  return 
for  the  loan  or  use  of  money,  or  the  service 
or  other  charges  made  or  imposed  in  connec- 
tion therewith,  for  any  particular  group  or 
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class  engaged  In  lending  money.  The  rates 
of  Interest  fixed  by  law  shall  be  applicable 
generally  and  tc  all  lenders  without  regard 
to  the  type  or  clasaif icatlon  of  their 
business . " 

In  Household  Finance  Corporation  v.  Shaffner,  203  SW2d  734, 
the  Supreme  Court  said,  l.c.  737 » 

"It  is  not,  and  cannot  be,  denied  that 
Section  44  prevents  the  fixing  of  interest 
rates  for  any  particular  group  or  class. 

* * * * 

"Section  44  does  not  prohibit  the  enactment 
of  laws  authorizing  the  formation  and  regula- 
tion of  different  types  of  lenders,  such  as 
banks,  savings  and  loan  associations,  etc. 

Nor  does  it  prohibit  the  enactment  of  laws 
providing  reasonable  clarification  of  loans 
as  to  amounts,  or  otherwise,  with  different 
permissible  rates  of  interest  for  different 
types  of  loans,  but  the  rates  provided  for 
any  type  of  loans,  must  be  available  to  all 
lenders  who  make  such  loans,  without  regard 
to  the  type  or  classification  of  their 
business.  Whether  the  constitutional  pro- 
vision 1b  wise  or  unwise  is  not  our  province 
to  decide." 

In  view  of  the  above,  it  is  the  opinion  of  this  department 
that  the  answer  to  your  first  question  is  in  the  affirmative, 
which  is  to  say  that  the  charges,  in  addition  to  the  interest  rate, 
which  are  allowed  under  the  provisions  of  Section  368. 040,  are 
invalid  and  void  because  they  are  in  conflict  with  Section  44  of 
Article  III  of  the  Constitution  of  Missouri . 

Your  second  question  is  whether,  if  we  find  the  charges  in 
addition  to  interest  rates,  which  are  allowed  under  the  provi- 
sions of  Section  368.040,  to  be  invalid  and  void  when  construed 
with  the  language  of  Section  44,  Article  III  of  the  Constitution, 
which  we  do  so  find  them  to  be,  then  may  a corporation  be  in- 
corporated under  the  provisions  of  Chapter  368,  supra.  In  this 
respect  we  direct  attention  to  Section  1.140,  Senate  Bill  No.  79, 
Laws  of  1957,  which  reads: 
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"The  provisions  of  every  statute  are  severable. 

If  any  provision  of  a statute  is  found  by  a 
court  of  competent  jurisdiction  to  be  uncon- 
stitutional, the  remaining  provisions  of  the 
statute  are  valid,  unless  the  court  finds  the 
valid  provisions  of  the  statute  are  so  essen- 
tially and  inseparably  connected  with,  and 
so  dependent  upon,  the  void  provision  that  it 
cannot  be  presumed  the  legislature  would  have 
enacted  the  valid  provisions  without  the  void 
one;  or  unless  the  court  finds  that  the  valid 
provisions,  standing  alone,  are  incomplete 
and  are  incapable  of  being  executed  in  accord- 
ance with  the  legislative  Intent.  Revised  and 
reenacted  Laws  1957*  P.  , S.B.  No.  79, 

§1." 

It  is  a familiar  rule  of  statutory'  construction  that,  although 
a portion  of  a statute  may  be  held  to  be  invalid  because  of  its 
unconstitutionality,  yet  that  if  that  portion  which  remains  is 
workable  the  remaining  portions  are  to  be  considered  operative. 

In  the  case  of  Household  Finance  Corporation  v.  Shaffner, 
supra,  the  Missouri  Supreme  Court  stated,  l.c.  736 i 

"Both  parties  agree  that  Section  8171  cannot 
stand  against  Section  44  and,  of  course,  that 
is  true . Section  44  makes  the  the  same  in- 
terest rates  available  to  all  types  of  money 
lenders  while  Section  8171  purports  to  deny 
certain  rates  to  banks  and  other  institutions . 

"Eoth  parties  have  cited  many  authorities  on 
rules  for  determining  the  validity  of  the 
remainder  of  a statute  when  some  part  of  the 
statute  has  been  rendered  invalid  by  a later 
constitutional  provision. 

"The  rule  stated  by  Cooley  In  his  Constitutional 
Limitations,  7th  Ed.,  page  247*  is  sufficient 
for  our  present  purpose.  'If,  when  the  uncon- 
stitutional portion  is  stricken  out,  that  which 
remains  is  complete  in  itself,  and  capable  of 
being  executed  in  accordance  with  the  apparent 
legislative  intent,  wholly  independent  of  that 
which  was  rejected,  it  must  be  sustained .' " 
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In  the  case  of  State  v.  Curtis,  283  3W2d  458,  at  l.c.  463, 
et  seq.,  the  Missouri  Supreme  Court  stated t 

"'It  is  sell  settled  that  a statute  may  be 
sustained  as  constitutional  in  part  though 
void  in  other  parts,  unless  its  provisions 
are  so  connected  and  interdependent  that  it 
cannot  be  presumed  the  legislature  would 
have  enacted  one  without  the  other.  "The 
test  * • * is  whether  or  not  * * * after 
separating  that  which  is  invalid,  a law  in 
all  respects  complete  and  susceptible  of 
constitutional  enforcement  is  left,  which 
the  Legislature  would  have  enacted,  if  it 
had  known  that  the  exscinded  portions  were 
invalid."  State  ex  rel . Audrain  County  v. 

Hackmann,  275  Mo.  534,  205  SW  12,  14.  The 
rule  is  thus  succinctly  stated  in  State  ex 
inf.  Hadley  v.  Washburn,  167  Mo.  680,  697, 

67  S.V.  592,  596,  90  Am.  St.  Pep.  430* 

"Where  the  part  of  an  act  that  is  uncon- 
stitutional doeB  not  enter  into  the  life 
of  the  act  itself,  and  is  not  essential  to 
its  being,  it  may  be  disregarded,  and  the 
rest  remain  in  force." ' Poole  4 Creber 
Market  Co.  v.  Breshears,  343  Mo.  1133, 

125  S.W.  2d  23,  33 5 32  C.J.S.,  Statutes, 

§92,  p.  149." 

It  would  appear  to  be  clear  that  Chapter  368,  supra,  is 
workable  without  the  special  provisions  regarding  charges  in 
addition  to  interest  rates,  which  we  have  held  to  be  invalid. 

We  believe,  therefore,  that  a corporation  may  be  incorporated 
under  the  provisions  of  Chapter  308  to  operate  at  general  rates 
of  interest. 


CONCLOSION 

It  is  the  opinion  of  this  department  that  that  portion  of 
Section  368.040,  RSMo  1949,  which  relates  to  special  charges  in 
addition  to  interest  rates,  is  invalid  because  of  its  conflict 
with  Section  44  of  Article  III  of  the  Constitution. 

It  is  our  further  opinion  that  a corporation  may  be  in- 
corporated under  the  provisions  of  Chapter  368,  supra,  since 
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the  remaining  portions  of  the  chapter  constitute  a workable  plan 
without  the  invalid  portions . 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson. 


Yours  very  truly. 


HPWjldjml 


JOHN  H.  DALTON 
Attorney  Oeneral 


DRIVERS  LICENSES: 
APPLICATIONS  MAY  BE 
DESTROYED  BY  DIRECTOR 
OF  REVENUE: 

WHEN: 


FI  L E ii  i 


Paragraph  3,  Section  3OI.36O,  RSMo  1949, 
which  provides  the  Director  of  Revenue  may 
destroy  all  applications  for  drivers  licenses 
after  four  years,  means  that  each  and  every 
application  filed  by  the  director  in 
accordance  with  the  provisions  of  Section 
302.120,  RSMo  1949*  may  be  destroyed  after 
four  years  from  the  date  each  application 
was  filed. 


3,  1957 


Mr.  H.  J.  Turnbull,  Supervisor 
Operator  and  Chauffeur 
License  Registration 
Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Turnbull: 

Your  recent  request  for  a legal  opinion  of  this 
department,  has  been  received,  and  reads  as  follows: 

I would  like  to  have  an  official  opinion 
from  your  office,  regarding  the  destruc- 
tion of  certain  records  in  tftls  office. 

Paragraph  3 of  Section  301.360  of  the 
Motor  Vehicle  Law  states  'that  all  applica- 
tions for  driver's  licenses  can  be  destroyed 
after  four  years ' . Does  this  mean  f our  years 
from  the  date  the  license  was  Issued,  or 
four  years  from  the  expiration  date  of  the 
license?  ' 

Paragraph  3*  Section  3OI.36O,  RSMo  1949*  referred  to 
in  the  opinion  request,  reads  as  follows: 

"The  director  of  revenue  may  destroy 
the  following  records: 


(3)  All  applications  for  drivers  licenses 
after  four  years.  (Underscoring  ours.) 

Section  302.120,  RSMo  1949,  requires  the  director  of 
revenue  to  file  every  application  for  a driver's  license 
received  by  him  and  keep  records  in  connection  therewith. 
Said  Section  reads  as  follows: 


Honorable  H.  J.  Turnbull 


The  director  of  revenue  shall  file  every 
application  for  a license  received  by  him 
and  shall  maintain  suitable  indices  contain- 
ing, In  alphabetical  order: 

(1)  All  applications  denied  and  on  each 
thereof  note  the  reasons  for  such  denial; 

(2)  All  applications  granted;  and 

(3)  The  name  of  every  licensee  whose  license 
has  been  suspended  or  revoked  by  the  director 
of  revenue  and  after  each  such  name  note  the 
reasons  for  such  action. 

2.  The  director  of  revenue  shall  also 
file  all  accident  reports  and  abstracts  of 
court  records  of  convictions  received  by 
him  under  the  laws  of  this  state  and  In 
connection  therewith  maintain  conven- 
ient records  or  make  suitable  notations 
in  order  that  an  Individual  record  of 
each  licensee  showing  the  convictions  of 
such  licensee  and  the  traffic  accidents 
In  which  he  has  been  involved  3hall  be 
readily  ascertainable  and  available  for 
the  consideration  of  the  director  upon 
any  application  for  renewal  of  license 
and  at  other  suitable  times.  (Underscoring 
ours . ) 

Your  specific  Inquiry  is  whether  or  not  the  provisions 
of  Paragraph  3>  Section  301. 360,  supra,  that  all  applications 
for  drivers  licenses  can  be  destroyed  after  four  years  mean 
four  years  from  the  date  the  license  was  Issued,  or  four  years 
from  the  expiration  date  of  the  license. 

While  it  is  true  the  above-mentioned  portion  of  Section 
301.360  does  not  indicate  when  the  four  years  referred  to  Is 
to  begin  or  end,  yet  there  is  nothing  in  this  or  any  other 
section  of  the  drivers'  license  law,  which  expressly,  or  by 
necessary  implication,  shows  it  to  be  the  legislative  intent 
that  the  Director  of  Revenue  Is  authorized  to  destroy  all 
drivers'  license  applications  after  four  years  from  the  date 
the  license  was  issued,  or  four  years  after  the  expiration 
date  of  the  license. 

Sections  301.360  and  302.120,  supra,  both  relate  to 
drivers  licenses,  and  are  therefore  in  pari  materia,  and  under 
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established  rules  of  statutory  construction  prevailing  in 
Missouri,  said  sections  mu3t  be  read  and  construed  together 
in  order  that  both  may  be  given  effect. 

In  the  case  of  Baker  v.  Brown's  Estate,  294  SW  2nd  22, 
the  court  gave  some  rules  for  construction  of  statutes  and  also 
defined  the  word  all  as  used  in  the  statute  relating  to 
motions  for  new  trials.  At  l.c.  25,  the  court  said: 

’ * * *In  determining  the  meaning  and 
application  of  the  provisions  of  the 
statute  to  the  question  presented,  the 
court  should  ascertain  the  legislative 
intent  from  the  words  used  if  that  is 
possible,  and  in  so  doing  give  to  such 
words  their  plain  and  ordinary  meaning 
so  as  to  promote  the  object  and  manifest 
purpose  of  the  statute.  A.  P.  Green  Fire 
Brick  Co.  v.  Missouri  State  Tax  Commission, 

Mo.,  277  S.W.  2d  544,  545 1 3 3 . 

(4)  The  statute  says  that  the  motion  for 
new  trial  is  denied  for  all  purposes. 

The  word  'all  is  sometimes  said  to  be 
the  most  comprehensive  in  the  English 
language;  it  denotes  the  ‘whole  number  of,1 
each  and  every1  State  v.  Wallenberg - 
«agner  Motor  Co.,  341  Mo.  771,  108  S.W.  2d 
398,  401.  Trie  use  of  these  all-inclusive 
terras  Indicates  an  intent  to  accomplish 
by  operation  of  law  each  and  every  purpose 
achieved  bj  a formal  order  of  the  trial 
court,  tiraely  made,  overruling  a motion 
for  new  trial.  The  act  was  not  intended 
to  change  the  method  or  scope  of  appellate 
review . 

From  the  definition  given  of  the  word  all  in  the  above 
cited  case,  it  is  believed  that  such  word  is  all  inclusive,  and 
means  each  and  every  article  or  thing  to  which  it  refers. 

We  note  that  the  word  all  is  used  in  Paragraph  3,  Section 
301.360  and  Section  302.120.  In  tne  first  section  it  refers  to 
the  destruction  of  each  and  every  driver's  license  application 
after  four  years.  In  the  second  section  it  refers  to  the  filing 
of  each  and  every  driver  s license  application,  (l)  denied  and 
(2)  accepted,  and  also  to  tne  Keeping  of  certain  records  In 
connection  therewith. 
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It  is  further  believed  that  paragraph  3,  Sec.  301.360, 
supra,  cannot  be  construed  to  mean  that  the  Director  of  Revenue 
is  authorized  to  destroy  all  drivers'  license  applications 
after  four  years  from  the  date  the  license  was  issued,  or 
four  years  after  the  expiration  date  of  the  license,  for 
obviously  such  construction  would  not  be  in  accord  with  the 
legislative  intent.  Such  construction  would  ignore  the 
commonly  accepted  meaning  of  the  word  all  as  defined  in 
Baker  v.  Brown  's  Estate,  supra,  in  that  it  would  authorize 
the  director  to  destroy  a part  of  the  applications  for 
drivers  licenses,  i.e.,  only  those  which  had  been  accepted 
and  upon  which  licenses  had  been  issued. 

We  have  already  noted  that  Section  302.120,  supra,  requires 
the  director  to  file  and  ii.eep  records  of  all  drivers  license 
applications,  those  that  have  been  denied  and  those  that  have 
been  accepted.  In  view  of  these  facts  we  believe  that  all  a3 
U3ed  in  Paragraph  3*  Section  301.360,  has  reference  to  each  and 
every  application  required  to  be  filed  by  the  director  as  referred 
to  in  Section  302.120. 

Therefore , reading  and  construir>g  Paragraph  3,  Section 
301.360  and  Section  302.120,  supra,  together,  it  is  our  thought 
that  the  director  of  revenue  may  destroy  each  and  every  driver  s 
license  application  after  four  years  as  provided  by  the  former 
section,  and  that  the  tenns  used  therein,  refer  to  four  years 
after  the  date  of  filing  each  and  every  such  application  by  the 
director  as  provided  by  the  latter  section. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that 
Paragraph  3*  Section  301.360,  RSMo  1949,  providing  that  the 
director  of  revenue  Diay  destroy  all  applications  for  drivers 
licenses  aftei'  four  years,  means  that  each  and  every  application 
for  driver  s license  filed  by  the  director,  in  accordance  with 
the  provisions  of  Section  302.120,  RSMo  1949,  may  be  destroyed 
after  four  years  from  the  date  each  application  was  filed. 

The  above  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Paul  N.  Chitwood. 

Very  truly  yours. 


PNC  : db  : gm 


John  M.  Dalton 
Attorney  General 


LICENSES : 
PHARMACISTS 


Construction  of  Section  338.045,  RSMo.  Cum.  Supp.  1955 


1 

i 


FILED 


June  12,  1957 


Honorable  Thomas  a.  Walsh 

Mo:nber,  Missouri  House  of  Representatives 

Jefferson  City,  Missouri 

jear  Mr.  Walsh: 

This  will  acknowledge  receipt  of  your  request  which  reads: 

"Will  you  kindly  render  your  official  opinion 
on  the  right  of  & person  to  take  another  examina- 
tion for  a pharmacist 1 a license  in  this  state  who 
failed  to  make  a passing  grade  when  he  too£  the 
examination  In  1937* 

"This  particular  individual  has  been  managing  a 
drug  store  and  compounuing  prescriptions  in  this 
state  for  more  than  thirty  years  prior  to  the 
effective  date  of  Section  336*045*  Cum.  Supp. 

1955." 

A primary  rule  of  statutory  construction  is  to  ascertain  and 
give  effect  to  the  legislative  intent  and  if  possible  such  statutory 
intent  should  be  determined  from  words  used  and  put  upon  such  language 
its  plain  and  "ationai  meaning  and  promote  its  objects.  State  ex  ini*. 
Dalton  vs.  Miles  Laboratories,  26 2 S.W.(2d)  5&4;  *»  P.  Green  Fire 
Brick  Co.  vs.  State  Tax  Commission  of  Mo.  277  S.W.(2d)  544* 

Section  336.045#  RSMo  Cum.  Supp.  195 5*  reads: 

"any  person  who  is  at  least  fifty-one  years  of 
age  and  who  has  resided  in  this  state  for  at 
least  thirty  years  before  the  effective  date  of 
this  section  shall,  on  compliance  with  this 
seotion,  be  given  an  examination  by  the  board 
of  pharmacy  upon  presentation  of  evidence 
establishing  that  he  has  been  engaged  in  the 
aanage  lent  of  a drug  store  or  phar:oacy  and  in 
the  compounding  of  prescriptions  for  at  least 
thirty  years  and  upon  successful  completion  of 
such  examination  such  person  shall  be  granted 


Honorable  Thomas  A.  Walsh 


a license.  Application  for  such  examination 
shall  be  made  on  forms  prescribed  by  the 
board  and  shall  be  accompanied  by  the  fee 
required  by  section  336*070.  Any  person  so 
licensed  shall  be  entitled  to  ail  the  rights 
and  subject  to  all  the  duties  prescribed  by 
this  chapter  for  applicants  qualifying  under 
sections  338.020  and  338.030.” 

It  is  quite  apparent  that  the  only  purpose  the  Legislature  had  in 
enacting  the  foregoing  statute  was  to  make  an  exception  as  to  qualifi- 
cations  of  such  person  mentioned  therein,  for  being  licensed  by  the 
Missouri  State  Board  of  Pharmacy. 

The  fact  that  this  person  failed  to  pass  the  examination  given 
by  the  Missouri  State  Board  of  Pharmacy  in  1937#  in  the  absence  of 
any  statute  to  the  contrary,  does  not  prevent  his  taking  another 
examination. 

In  view  of  said  statute,  if  the  party  referred  to  in  your  request 
can  meet  the  requirements  mentioned  in  said  statute,  he  is  entitled  to 
take  an  examination  and  if  he  satisfactorily  passes  said  examination 
the  Board  has  no  alternative  but  to  issue  him  a pharmacy  license. 

The  specific  qualifications  he  must  possess  are  as  follows t He 
must  present  substantial  evidence  to  the  Missouri  State  Board  of 
Pharmacy  that  (1)  he  must  be  $ 1 years  of  age;  (2)  he  roust  have  resided 
in  this  state  at  least  thirty  years  prior  to  the  effective  date  of 
Section  338. OI4.5,  RSMo  Cum.  Supp.  1955;  (3)  He  must  establish  to  the 
satisfaction  of  the  Missouri  State  Board  of  Pharmacy  that  he  has  been 
engaged  in  the  management  of  a drug  store  or  pharmacy  and  in  the 
compounding  of  prescriptions  for  at  least  30  years. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  Department  that  any  individual 
who  can  meet  the  foregoing  qualifications  is  entitled  to  take  an  ex- 
amination for  a pharmacist »s  license  and  if  he  successfully  completes 
the  examination,  he  is  entitled  to  be  licensed  as  a pharmacist  in  the 
State  of  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant,  fir.  Aubrey  R.  Hammett,  Jr. 


Yours  very  truly. 


ARH:mw 


John  M.  Dalton 
Attorney  General 


HOUSE  BILL  NO.  10  The  term  "federal  highway"  means 

69th  GENERAL  ASSEMBLY:  only  those  which  are  marked  as 
FEDERAL  HIGHWAY:  U.  S.  routes. 


August  S,  1957 


Colonel  Hugh  H.  Waggoner,  Superintendent 
Missouri  State  Highway  Patrol 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Colonel  Waggoner: 


In  your  recent  request  for  an  official  opinion  from 
this  office  you  inquired  about  the  meaning  of  House  Bill 
No.  10,  passed  by  the  69th  General  Assembly,  and  stated 
your  inquiry  as  follows: 

"This  bill  does  not  define  the  term 
•federal  highway1.  It  is  respect- 
fully requested  that  you  inform  us 
if  the  term  ’federal  highway*  ap- 
plies only  to  those  highways  marked 
with  the  U.  S.  route  markers  or  if 
it  includes  any  highway  on  which 
federal  funds  have  been  expended 
for  construction  or  maintenance." 

There  are  no  federal  highways,  as  such,  that  is,  none 
in  the  sense  that  the  Federal  Government  owns,  controls, 
etc.  The  U.  3.  routes  are  part  of  an  interstate  system; 
they  are  determined  and  decided  upon  by  the  joint  action 
of  the  state  highway  officials  of  the  various  states  and 
the  department  of  commerce.  The  state  highway  officials 
act  through  the  American  Association  of  State  Highway  Of- 
ficials; the  Commerce  Department  acts  through  its  Bureau 
of  Public  Roads.  All  of  the  U.  S.  marked  highways  in  the 
State  of  Missouri  are  state  highways  and  can  be  and,  pre- 
sumably, in  some  cases  are  part  of  the  state  highway  system 
The  state  highway  system  is  provided  for  in  Section  227.020 

The  case  of  Sternberg  Dredging  Company  v.  Walling,  156 
Fed.  2d  676,  is  authority  for  the  proposition  that  in  the 
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interpretation  of  a statute  its  words  are  to  be  taken  ac- 
cording to  the  meaning  given  them  in  common  usage,  unless 
to  do  so  produces  an  absurd  result  or  one  which  defeats  the 
purpose  for  which  the  act  was  passed. 

A further  general  rule  in  the  interpretation  of  a stat- 
ute is  that  in  ascertaining  legislative  intention  reference 
should  be  had  to  the  policy  adopted  by  the  legislature  in 
reference  to  \;he  particular  subject  matter,  the  object  of 
the  statute,  and  the  mischief  sought  to  be  prevented  or 
remedied.  State  cx  rel  Lentine  v.  State  Board  of  Health, 

65  S.W.  2d  943. 

The  courts  will  also,  in  determining  the  meaning  of  a 
statute,  consider  the  particular  mischief  to  be  remedied 
and  the  history  of  the  period  and  of  the  act  itself.  See 
State  ex  rel  Rippey  v.  Forrest,  162  S.W.  2d  706. 

The  cases  of  Betts  v.  Kansas  City  Southern  Railway, 

284  S.W.  455;  Hannibal  Trust  Company  v.  Elzea,  266  S.W . 

371 ; Christy  v.  Petrus,  295  S.W.  2d  122;  State  ex  rel 
Jack  Frost  Abattoirs,  Inc.  v.  Steinbach,  274  S.W.  2d  588, 
are  a few  which  are  authority  for  the  proposition  that  in 
construing  statutes  words  of  common  use  are  to  be  construed 
in  their  natural  and  ordinary  meaning.  We  think  there  can 
be  no  doubt  but  that  the  common  understanding  of  the  general 
public,  when  they  speak  of  or  read  the  term  "federal  highway" 
is  that  which  means  one  marked  with  the  U.  S.  highway  sign. 

The  conviction  that  the  legislature,  in  using  the  term 
"federal  highways,"  meant  only  the  marked  U.  S.  routes  be- 
comes more  firm  upon  a study  of  the  act  in  question  because, 
as  you  mentioned  in  your  inquiry,  federal  funds  are  used  on 
countless  scores  of  our  secondary  roads,  so-called  farm  to 
market  roads,  and  others.  Significant,  too,  we  think,  is 
the  fact  that  the  highway  department  has  made  an  administra- 
tive interpretation  that  "federal  highways"  means  only  those 
marked  as  U.  S.  routes  through  the  state.  Me  think  there  can 
be  no  question  but  what  these,  and  these  only,  are  the  ones 
that  the  legislature  had  in  mind  when  they  used  the  term 
"federal  highway." 


CONCLUSION 

Thus,  from  the  provisions  of  the  act  itself,  from  the 
history  of  the  so-called  speed  law  in  our  state,  from  the 
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general  public’s  understanding  of  the  terns  "federal  high- 
way" and  from  an  application  of  the  rules  laid  down  in  the 
above  cited  cases,  we  think  that  there  can  be  no  question 
but  that  the  legislature,  in  using  the  term  "federal  high- 
way," meant  only  those  which  are  marked  as  U.  S.  routes. 

The  foregoing  opinion,  whieh  I hereby  approve,  was 
prepared  by  ray  assistant,  Russell  S.  Noblet. 


Very  truly  yours. 


John  K.  Dalton 
Attorney  General 


RSH :1c 
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^.GOdUTY-  COURTS  f 
COUNTY  HOSPITALS 
BOND  ISSUES: 


: ' •.  ■ -f-  < ' v 

County  court  does  not  possess  the.  'but ho’r i ty 
to  call  for  an  election  upon  a bond  issue 
for  the  erection  of  a county  hospital;  such 
an  election  must  be  by  petition  of  the  tax- 
payers of  the  county  as  set  forth ' in  Section 
103.040,  RSMo  1949*  When  such  an  election  is 
held  and  such  bond  issue  is  carried  that 
the  county  court  must  proceed  with  the 
erection  of  the  hospital. ■' 

May  2,  1987 


Honorable  Edward  0,  Westhouse 
Prosecuting  Attorney 
Madison  County 
Frederiektown,  Missouri 


Your  recent  request  for  an  official  opinion  reads : 

"I  would  appreciate  it  very  ranch  if 
you  could  render  me  an  opinion  on 
several  problems  which  concern  the 
erection  of  a county  hospital. 

"Several  of  the  citizens  of  Madi- 
son County  desire  to  have  a county 
hospital  erected  in  this  county, 
but  the  county  court  doesn*t  know 
as  yet  whether  the  tax  burden  would 
be  too  heavy  on  the  citizens  if  the 
bond  issue  passed.  (1)  Gan  the 
county  court  decide  on  their  own 
whether  a bond  issue  should  be  sub- 
mitted to  the  people  and  In  what 
amount  or  can  the  citizens  that  de- 
sire the  hospital  force  the  county 
court  to  have  a bond  issue  submit* 
ted  to  the  voters  in  any  certain 
amount?  (2)  If  a bond  issue  Was  sub- 
mitted to  the  voters  and  it  passes, 
would  the  county  be  obligated  to 
sell  the  bonds  and  begin  the  erec- 
tion of  a hospital?  Or  could  the 
county  court  decide  not  to  issue 
or  sell  the  bonds  on  the  ground 
that  it  would  be  prohibitive  for 
the  citizens  of  Madison  County?" 

Your  first  question  is  whether  a county  court  can 
initiate  and  call  for  a bond  issue  election  for  the  pur- 
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pose  of  erecting  a county  hospital,  or 
election  must  be  initiated  by  petition  „ 
bar  of  taxpaying  citizens  of  the  county* 


whether 
a certain 


an 

num* 


un- 


references  to  statutes  will  be  to 
otherwise  indicated. 

Section  205,160  reads* 

"The  county  courts  of  the  several 
counties  of  this  state  are  hereby 
authorised,  as  provided  in  sections 
205.160  to  2O5.34O,  to  establish, 
construct,  equip,  improve,  extend, 
repair  and  maintain  public  hospitals, 

grizci.  by.  the , 

)y  counties#"  (Emphasis  ours. ) 

It  will  be  noted  that  the  above  section  gives  the 
county  court  the  power  to"establiah"  a public  hospital* 
The  question  which  we  must  first  consider,  therefore,  is 
whether  by  conferring  Upon  county  courts  the  power  to 
"establish"  county  hospitals  the  court  has  the  implied 
power  to  do  all  things  necessary  to  effect  this  establish- 
ment. We  do  not  believe  such  to  be  the  case. 


In  the  second  place  county  courts  do  not  possess  im- 
plied powers , but  only  such  powers  as  are  conferred  by 
statute.  In  the  case  of  State  v,  Philpot,  266  S.W.  2d  704, 
at  1.0*  710,  the  Missouri  Supreme  Court  stated: 

"County  Courts  are  not  now  named 
among  the  ♦constitutional  courts* 
in  which  the  judicial  power  of  the 
state  is  vested,  Article  ?,  Consti- 
tution of  Missouri  1945,  T.A.M.S., 
but  such  courts  are  recognized  in 
the  Article  treating  with  * Local 
Government, * and  they  are  given  au- 
thority to  ♦manage  all  county  busi- 
ness as  prescribed  by  law*.  Section 
7,  Article  VI,  Constitution  of  Mis- 
souri 1945,  V.A.M.S . The  authorities 
are  uniform  to  the  effect  that,  out- 
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side  of  the  management  of  the  fiscal 
affairs  of  the  county,  such  courts 
possess  no  powers  except  those  con- 
ferred by  statute.  Rippeto  v . Thomp- 
son, 358  Mo.  721,  216  S.W.  2d  505, 

$06;  Bradford  v.  Phelps  Go.,  357  Mo. 

830,  210  S.W.  2d  996,999?  Lancaster 
v*  Atchison  Co.,  352  Mo.  1039,  180 
S.W,  2d  706,  708;  State  ex  rel  Walther 
v.  Johnson,  351  Mo.  293,  173  S.W.  2d 
411,  413. 

Nowhere  in  the  statutes  is  this  power  to  call  for  a 
bond  election  conferred  upon  the  county  court  and  we  must, 
therefore,  in  the  light  or  the  Philpot  opinion,  supra,  con- 
clude that  it  doe®  not  possess  this  power. 

In  this  case  we  refer  again  to  Section  205. 160  and  to 
the  underscored  portion  of  that  section  which  reads:  w*  * * 
and  may  issue  bonds  therefor  as  authorized  by  the  general 
law  governing  the  incurring  of  indebtedness  by  counties." 

The  general  law  covering  the  incurring  of  indebtedness 
by  counties  Is  found  in  Section  108.010  which  reads? 

"Any  county  in  this  state,  by  vote 
of  two- thirds  of  the  qualified  elec- 
tors thereof  voting  thereon,  may  be- 
come indebted  in  an  amount  exceeding 
in  any  year  the  income  and  revenue 
provided  for  such  year  plus  any  un- 
encumbered balances  from  previous 
years;  provided  such  indebtedness 
shall  not  exceed  five  per  cent  of 
the  value  of  taxable  tangible  prop- 
erty therein  as  showh  by  the  last 
completed  assessment  for  state  and 
county  purposes." 

Also,  in  Section  108.020,  which  reads: 

"Any  county  in  this  state,  by  vote 
of  two-thirds  of  the  qualified 
electors  thereof  voting  thereon, 
may  incur  an  indebtedness  for  county 
purposes  in  addition  to  that  authorised 
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in  section  103.010  not  to  exceed  five 
per  cent  of  the  taxable  tangible  prop- 
erty shown  as  provided  in  slid  section." 


And  In  Section 


.040.  which  reads; 


"Whenever  it  may  become  necessary  for 
any  county  in  this  state  to  incur  an 
indebtedness  as  authorised  in  section 
103.010  or  103.020,  it  shall  be  lawful 
f#  any  number  of  qualified  electors 
of ■ such  county  Oh©  are  taxpayers , but 
not  less  than  one  per  cent  or  three 
hundred,  whichever  is  greater,  as  de- 
termined by  the  vote  for  governor  In 
the  county  in  last  election  at  which 
a governor  was  eleoted  to  present  to 
the  county  court  of  such  county  a 
petition  in  writing  setting  forth  the 
object  and  purpose  for  which  the  in- 
debtedness is  desired  to  bo  incurred 
and  ashing  that  an  election  be  held  to 
authorise  the  incurring  of  such  in- 
debtedness. Upon  the  presentation  of 
such  petition  it  shall  be  the  duty  of 
the  county  court  of  such  county  to 
order  that  an  election  be  held  for  the 
purpose  set  forth  in  the  petition, 
which  order  shall,  among  other  things, 
specify  the  time,  place  and  purpose  of 
the  election.  Such  an  election  may  be 
a special  election,  or  it  may  be  held 
on  the  day  of  any  primary  or  general 
election  authorized  to  be  held  by  the 
laws  of  this  state." 


In  view  of  the  above,  therefore,  it  is  our  belief 
that  the  answer  to  your  first  question  is  that  the  county 
court  cannot  initiate  and  call  for  a bond  issue  election, 
but  that  this  has  to  be  done  by  petition  in  the  manner  set 
forth  in  Section  103.040, supra. 

Your  second  question  is,  "If  a bond  issue  was  sub- 
mitted to  the  voters  and  it  passes  would  the  county  be 
obligated  to  sell  the  bonds  and  begin  the  erection  of  a 
hospital?" 
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It  la  our  belief  that  if  the  election  is  held  and 
the  bond  issue  passes  it  shall  be  the  duty  of  the  county 
court  to  proceed  with  the  erection  of  the  hospital*  This* 
we  believe,  la  made  plain  by  Section  10$. 070,  which  reads: 

"If  it  appears  from  the  results  of  the 
©icamination  and  casting  up  of  the  re- 
turns of  the  said  ©lection  as  certified 
to  the  county  court  that  two-thirds  or 
more  of  the  qualified  voters  of  such 
county  voting  on  the  proposition  sub- 
mitted, were  in  favor  of  incurring  such 
indebtedness,  the  court  shall  make  an 
order  reciting  the  holding  of  Such  elec- 
tion and  the  result  thereof,  both  for 
and  against  the  proposition.  If  the 
result  of  the  election  as  eertified 
shall  be  in  favor  of  the  issuing  of 
bonds,  said  bonds  shall  be  sold  at  such 
time  and  in  such  amounts  as  the  court 
may  from  time  time  order  and  direct. 

The  county  court  shall  provide  for  the 
collection  of  an  annual  tax;  sufficient 
to  pay  the  interest  on  such  indebted- 
ness as  it  falls  due,  and  also  to  create 
a sinking  fund  for  the  payment  of  the 
principal  thereof  within  twenty  years 
from  the  date  of  contracting  the  same.*1 

It  will  be  noted  that  the  above  section  states  that: 
"If  the  result  of  the  election  as  certified  shall  be  in 
favor  of  the  issuing  of  bonds,  said  bonds  shall  be  sold  at 
such  time  and  in  such  amounts  as  the  court  may  from  time 
to  time  order  and  direct." 

It  will  be  noted  that  the  language  of  the  statute  is 
that  the  court  "shall"  proceed  to  issue  the  bonds.  It  is 
well-established  that  the  word  "shall"  when  used  in  a stat- 
ute is  mandatory  and  not  discretionary. 

In  the  case  of  State  v,  Wurdeman,  246  S.W,  139,  at  l.c 
194,  the  Missouri  Supreme  Court  stated: 

"*  * * Usually  the  use  of  the  word 
* shall’  indicated  a mandate,  and 
unless  there  are  other  things  in  a 
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statute  it  indicates  a mandatory 
statute . a * ** 


oowombion 

It  is  the  opinion  of  this  department  that  a county 
court  does  not  possess  the  authority  to  sail  for  an  elec 
tion  upon  a bond  issue  for  the  erection  of  a eounty  hos- 
pital, but  that  such  an  election  must  be  by  petition  of 
the ' tS^paySfS  of  the  county  as  set  forth  in  Section 
103*040,  RSMo  1949* 

It  is  the  further  opinion  of  this  department  that 
when  such  an  election  is  held  and  such  bond  issue  is 
carried*  that  the  county  court  must  proceed  with  the 
erection  of  the  hospital* 

The  foregoing  opinion,  which  X hereby  approve,  was 
prepared  by  my  assistant*  Hugh  P#  Williamson. 


Very  truly  yours. 


John  M.  Dalton 
Attorney  General 
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COUNTY  HOSPITAL 
BOARD  OF  TRUSTEES: 
3KFLCYI-SMT  OF  ARCHITECT: 


The  board  of  trustees  of  a c 
hospital  is  authorized  to  em 
ar.  architect  to  draw  up  the  p 
and  specifications  for  such  a 
hospital . 


Hdnorable  Edward  C.  .. e3thouse 
Prosecuting  Attorney 
Radi son  County 
Fredericktown , iJ.ssouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads: 

"Previously  I wrote  to  you  asking 
your  opinion  on  several  questions 
concernin':  the  matter  of  a county 
hospital.  Xou  assigned  the  request 
to  your  assistant,  Hugh  ? .'williamson., 
to  answer  the  question. 

"Upon  the  sane  general  matter  of  a 
county  hospital,  I would  like  to  ask 
your  opinion  a3  to  whether  the  coun- 
ty court  can  make  an  agreement  with 
an  architect  to  prepare  preliminary 
drawings  of  a hospital,  surveys  and 
all  other  matters  necessary  for  ap- 
plication to  the  Kill- Burton  Com- 
mittee for  Federal  aid.  This  agree- 
ment contains  the  provision  that 
the  county  court  must  employ  thi3 
architect,  if  the  bond  issue  passes 
by  vote,  to  draw  up  the  actual  plans 
and  specifications  for  the  hospital. 

This  agreement  would  be  all  right 
in  my  estimation  if  the  county  court 
was  the  body  to  employ  the  architect, 
but  I believe  that  it  is  up  to  the 
Board  of  Trustees,  who  are  appointed 
by  the  county  court,  and  later  elected 
by  the  people,  would  be  the  body  to 
select  and  hire  the  architect. 
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"Therefore,  would  you  please  inform 
me  which  body  or  group  select  and 
employ  the  architect?" 

In  regard  to  the  above,  I direct  your  attention  to 
paragraph  4 of  Section  205.190,  RSko  1949,  which  para- 
graph reads: 

"The  board  of  hospital  trustees  shall 
make  and  adopt  such  bylaws,  rules  and 
regulations  for  their  own  guidance  and 
for  the  government  of  the  hospital  as 
may  be  deemed  expedient  for  the  eco- 
nomic and  equitable  conduct  thereof, 
not  inconsistent  with  sections  205.160 
and  205.340  and  the  ordinances  of  the 
city  or  town  wherein  such  public  hos- 
pital is  located.  They  shall  have  the 
exclusive  control  of  the expenditures 
of  all  moneys  collected  to  tne  credit 
of  the  hospital  fund,  and  of  the  pur- 
chase of  site  or  3ites.  the  purchase 
or  construction  of  any  hospital  build- 
ings. and  of  the  supervision,  care  and 
custody  of  the  grounds,  rooms  or  build- 
ings purchased,  constructed,  leased  or 
set  apart  for  that  purpose;  provided. 
that  all  moneys  received  for  such  hos- 
pital shall  be  deposited  in  the  treas- 
ury of  the  county  to  the  credit  of  the 
hospital  fund,  and  paid  out  only  upon 
warrants  ordered  drawn  by  the  county 
court  of  3ald  county  upon  the  properly 
authenticated  vouchers  of  the  hospital 
board . " (underscoring  ours.) 

From  the  underlined  portion  of  the  above  quoted  para- 
graph, it  would  appear  to  be  clear  that  after  its  appoint- 
ment, the  hospital  board  of  trustees  is  in  complete  charge 
of  the  hospital.  Since  the  employment  of  an  architect  is 
an  indispensable  prerequisite  to  the  erection  of  a hospital 
and  since  the  board  of  trustees  is  charged  with  the  construc- 
tion of  any  hospital  building,  we  believe  that  the  employ- 
ment of  an  architect  would  be  in  the  hands  of  the  board  of 
trustees . 

%re  note  that  Section  205.250,  R3Mo  1949,  reads: 
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"Mo  hospital  buildings  shall  be  erected 
or  constructed  until  the  plans  and  spe- 
cifications have  been  cade  therefor  and 
adopted  by  the  board  of  hospital  trus- 
tees, and  bids  advertised  for  according 
to  law  for  other  county  public  build- 
ings . " 

The  above  section  would  appear  to  strengthen  the  con- 
clusion which  we  have  reached  above. 

Section  205.160,  RSMo  1 49,  reads: 

"The  county  courts  of  the  several  coun- 
ties of  this  state  are  hereby  authori- 
zed, as  provided  in  sections  205.160 
to  205*340,  to  establish,  construct, 
equip,  improve,  extend,  repair  and  Main- 
tain public  hospitals,  and  cay  issue 
bonds  therefor  as  authorized  by  the 
-sneral  law  governing  the  incurring  of 
indebtednessbv  counties."  ( underscoring 
ours . ) 

It  will  be  noted  that  the  above  section  charges  the 
county  court  with  the  duty  to  "establish,  construct  . . . 
public  hospitals."  fete  believe,  however,  that  this  section 
is  entirely  compatible  with  our  previous  conclusion,  and 
that  the  board  of  trustees,  in  the  construction  of  a hos- 
pital, is  acting  as  the  agent  of  the  county  court. 
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It  is  the  opinion  of  this  department  that  in  the  erec- 
tion of  a county  hospital,  it  is  the  duty  of  the  board  of 
trustees  of  such  hospital  to  employ  the  architect  who  will 
draw  up  the  plans  and  specifications  of  3uch  hospital. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  cy  assistant,  Hugh  ?.  Williamson. 


Tours  very  truly. 


John  M.  Dalton 
Attorney  General 
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COu  ' . : procedure  for  calling  a jury  to  hold  an 

inquest.  If  saiu  jury  is  sworn  in  they  lust  remain 
together  except  when  the  jury  consists  of  men  ana 
women. 


December  9,  1957 


Honorable  fcdward  C.  Westhouse 
Prosecuting  Attorney 
Madison  County 
Frederick town,  Missouri 

Dear  Sirs 

This  will  acknowledge  receipt  of  your  request  fbr  an  opinion 
which  reads i 

"Section  50.260,  RSMo  1949  states  that  the  coroner 
shall  hold  an  inquest  when  he  is  Notified  of  the 
dead  body  of  any  person,  supposed  to  have  come  to 
his  death  by  violence  or  casualty.1  Further  Section 
50.310,  RSMo  1949  states  that  the  jury  shall  determine 
'the  death  of  the  person,  whether  he  died  by  felony 
or  accident*  and  other  matter. 

"Do  these  actions  prevent  the  coroner  from  exercising 
any  jurisdiction  in  the  matter  as  to  whether  an  in- 
quest shall  or  shall  not  be  held?  That  is,  if  an  in- 
vestigation is  made  and  everyone  that  knows  anything 
about  the  death  cooperates  in  the  investigation  so 
that  there  can  be  no  doubt  as  to  what  ocourred  and 
who  the  parties  were  and  all  other  matter  as  sec 
forth  in  Seotlon  50*310,  be  it  an  accident  or  a 
felony,  must  the  coroner  hold  an  Inquest? 

"Secondly,  if  the  body  is  to  be  buried  before  a 
coroner's  inquest  is  held,  what  would  be  the  proper 
procedure?  That  is,  can  a group  of  men  be  assembled, 
as  an  arbitrary  number,  say  twelve,  to  view  the  bodyj 
then  when  the  Inquest  is  to  be  held  select  six  of  those 
to  hear  it,  so  six  oan  be  sworn  at  the  time  the  hearing 
is  held?  Cr  must  they  be  sworn,  according  to  Section 
50.320,  RSMo  1949,  before  they  view  the  body?  If  this 
be  the  case,  then  it  would  seem  that  they  must  be  kept 
together  until  the  hearing  is  held." 

In  answering  your  first  inquiry  we  are  enclosing  a copy  of  an 
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opinion  rendered  by  this  Department  under  date  of  Maroh  20,  1946,  to 
the  prosecuting  attorney  of  Lewis  County,  Missouri,  Honorable  David 
W.  Wilson,  holding  that  a coroner  exercises  sole  discretion  in  deter- 
mining whether  to  hold  an  inquest. 

Your  second  inquiry  concerns  the  proper  procedure  to  follow  if  the 
body  is  to  be  buried  prior  to  the  coroner*s  inquest  and,  further,  if 
twelve  men  could  be  assembled  to  view  the  body  then  later  when  the  in- 
quest is  to  be  held,  seleot  six  men  to  hear  it  and  the  six  men  would 
not  be  sworn  until  the  time  of  hearing,  or  must  they  be  sworn  according 
to  the  provisions  of  Section  58*320,  R3Mo  1949,  before  viewing  the  body? 


Again,  we  refer  you  to  a former  opinion  rendered  by  this  Depart- 
ment to  G.  C.  Beckham,  prosecuting  attorney  of  Crawford  County,  under 
date  of  November  26,  1951*  a part  of  which  reads: 

"Under  our  statutes,  a ‘view*  or  an  inquest* 
must  be  held  where  the  person  is  * supposed  to 
have  come  to  his  death  by  violence  or  casualty.* 

This,  of  course,  requires  a Jury.  Section  58. 

610  RSMo  1949*  however,  .takes  an  exception  to  the 
above  where  some  credible  person  declares  under 
oath  to  the  coroner  that  the  person  whose  body 
is  to  be  viewed,  came  to  his  death  by  violence 
or  crime;  then  in  that  event  the  coroner  shall 
not  order  a Jury  but  shall  himself  view  the  body 
and  declare  the  oause  of  death.  With  the  above 
statutory  exception  there  must  be  an  ‘inquest* 
before  there  can  be  a ‘view.*  A view  of  the 
body  is  a part  of  the  inquest  as  these  terms 
are  used  in  the  coroner *s  and  inquest  law  of 
the  State  of  Missouri.” 

In  view  of  the  foregoing  opinion,  a view  of  the  body  without  a 
Jury  can  be  made  only  under  one  circumstance  and  that  is  under  the 
exception  provided  for  under  Section  58.610,  RSMo  1949,  which  is, 
wuere  some  credible  person  declares  to  the  coroner  under  oath  that 
said  deceased  person  came  to  his  death  by  violence  or  crime,  then  the 
coroner  shall  view  the  body  without  a Jury  and  declare  the  cause  of 
death.  In  all  other  instances  there  must  be  an  inquest  before  there 
can  be  a view  of  the  body. 


ill).  heX  A*0,  1®19  reported  in  7 English  Ruling  Case, 

* coroner'a  Jury  ittust  be  sworn  before  the  view 
Oj.  the  body  is  taken.  In  so  holding  It  was  said  at  l.c.  145,  and 
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"w  * » ^Now,  taking  the  whole  of  this  together,  it 
appears  to  me  that  there  oan  be  no  good  inquest, 
unless  the  coroner  and  the  jurors  are  both  present 
at  the  same  time,  and  the  oath  is  administered 
by  the  former  to  the  latter  super  visum  corporis . 

If,  indeed,  after  this  inquest  nad  proceeded,  upon 
the  arrival  of  the  ooroner  himself,  both  he  and  the 
Jury  had  gone  to  view  the  body,  and  the  jury  had 
then  been  resworn,  it  light  have  been  a good  in- 
quest. That,  however,  was  not  done;  and,  therefore, 

I am  of  opinion  that  this  inquest  was  wholly 
void,  and  that  we  ought  not  to  grant  any  mandamus 
to  continue  its  proceedings. 

* * * * -m-Now  in  the  present  case  it  appears  that  on 
the  8th  day  of  September  the  oath  of  inquest  was 
administered,  and  the  dead  body  viewed  by  the  jury. 

But  then  the  oath  was  administered  by  a person 
wholly  without  authority,  at  that  time,  therefore, 
the  jury  were  not  under  a valid  obligation  to  in- 
quire, but  were  more  strangers  to  the  transaction, 
and  when  the  jury  were  sworn  afresh  by  the  coroner, 
upon  his  arrival,  it  was  not  done  super  visum  oorporla . 

Nor,  indeed,  did  they  ever  view  the  oody  after  the 
oath  was  administered  to  them  by  the  ooroner.  For 
though,  on  the  21j.th  of  September,  the  coroner  viewed 
the  body,  the  Jury  were  not  then  present.  I am, 
therefore,  of  opinion  that  we  ought  not  to  make  this 
rule  absolute.  » » * 

Section  58.260,  VAM3  is  authority  for  a coroner  summoning  a Jury 
for  an  inquest  and  reads: 

"Every  coroner,  so  soon  as  he  shall  be  notified 
of  the  dead  body  of  any  person,  supposed  to  have 
come  to  his  death  by  violence  or  casualty,  being 
found  within  his  county,  shall  make  out  his 
warrant,  directed  to  the  sheriff  of  the  county 
where  the  dead  body  is  found,  requiring  him 
forthwith  to  summon  a Jury  of  six  good  and  lawful 
citizens  ol"  the  county,  to  appear  before  such 
coroner,  at  the  time  and  place  in  his  warrant 
expressed,  and  to  inquire,  upon  a view  of  the 
body  of  the  person  there  lying  dead,  how  and 
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by  whom  he  came  to  hla  death." 

It  will  be  noticed  the  foregoing  statute  requires  the  coroner  to 
summon  a jury  for  an  Inquest  and  to  view  the  body  as  soon  as  he  shall 
be  notified  of  the  dead  body  supposed  to  have  come  to  his  death  by 
violence  or  casualty  and  found  In  the  county. 

Section  58.130,  YAMS,  provides  for  giving  an  oath  to  said  Jurors 
called  for  the  Inquest. 

Section  58.310,  VAMS  prescribes  the  function  of  the  Jurors  after 
being  sworn  and  reads  1 

"«s  soon  as  the  Jury  shall  be  sworn,  the  coroner 
shall  give  them  a charge,  upon  their  oaths,  to 
declare  of  the  death  of  the  person,  whether  he 
died  by  felony  or  accident;  and  if  of  felony,  who 
were  the  principals  and  who  were  accessories,  and 
all  the  material  ciroumstances  relating  thereto; 
and  if  by  accident,  whether  by  the  act  of  :ian, 
and  the  manner  thereof,  and  who  was  present,  and 
who  was  the  finder  of  the  body,  and  whether  he  was 
killed  in  the  same  place  where  the  body  was  found, 
and,  if  elsewhere,  by  whom,  and  how  the  body  was 
brought  there,  and  all  other  circumstances  relating 
to  the  death;  and  if  he  died  of  his  own  act  then 
the  manner  and  means  thereof,  and  the  circumstances 
relating  thereto." 

Section  58.320  VaMS,  further  provides  that  if  the  Jury  is  sworn 
they  shall  remain  together  with  one  exception,  and  that  is  where  there 
are  women  members  when  the  Jury  is  not  receiving  evidence  or  delibera- 
ting on  its  verdict  the  men  and  women  members  may  separate.  Said 
section  reads: 

"When  the  Jury  are  sworn  they  shall  remain  together, 
and  proclamation  shall  be  made  for  any  persons  who 
can  give  evidence  to  draw  near,  and  they  shall  be 
heard;  provided,  however,  when  there  are  women 
members  of  a jury,  they  may  separate  from  the  men 
members  of  the  jury,  if  any,  when  not  receiving 
evidence  or  deliberating  upon  their  verdict." 

Since  a view  of  the  body  oannot  be  made  without  an  inquest  and 
jury,  with  one  exception  thereto, referred  to  in  Section  58.610,  supra, and 
also  under  the  requirement  of  Section  58.260,  supra,  as  soon  as  the 
ooroner  is  notified  of  the  dead  body  supposed  to  have  come  to  his 
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death  he  shall  summon  a jury  for  an  inquest  and  view  of  the  body,  and 
under  Section  58.310,  supra,  requiring  a coroner  to  charge  the  jury 
as  soon  as  it  is  sworn  in,  it  all  clearly  indicates  that  the  jury 
shall  consist  of  only  six  citizens  who  shall  be  sworn  in  as  soon 
as  they  appear  in  answer  to  the  summons  and  shall  not  perform  any 
unction,  until  sworn  in,  even  the  viewing  of  a body  which  is  a part 
of  an  inquest.  Furthermore,  the  jury  shall  remain  together  after  being 
sworn  in  for  jury  service  except  when  there  are  women  on  the  jury 
when  not  receiving  evidence  or  deliberating  upon  their  verdict. 

We  realize  this  has  not  always  been  the  practice  of  members  of 
coroner  juries  and  in  certain  instances  it  might  be  expedient  to  proceed 
in  other  ways,  however,  in  order  to  do  so  we  believe  that  the  matter 
should  be  referred  to  the  General  assembly  for  consideration. 


CONG FUSION 

Therefore,  it  is  the  opinion  of  this  Department  that  the  matter 
of  holding  an  inquest  rests  solely  within  the  discretion  of  the  ooroner. 
Furthermore,  if  the  coroner  decides  to  hold  an  inquest  and  the  deceased 
is  to  be  buried,  the  coroner  is  vested  with  no  statutory  authority  to 
call  in  twelve  men  to  view  the  body  and  later,  when  the  inquest  is  held, 
select  six  as  a jury  to  hear  the  case  and  be  sworn  in  at  that  time. 

All  he  can  do  is  follow  the  hereinabove  statutory  procedure  if  he 
deems  an  Inquest  shall  be  held,  then  he  shall  summon  six  persons  for 
the  jury, swear  them  in  and  view  the  body. 

Furthermore , if  the  jury  is  sworn  in  they  must  remain  together 
with  one  exception,  when  some  members  of  the  jury  are  women  then  the 
women  may  separate  from  the  men  on  the  jury  when  said  jury  is  not 
receiving  evidence  or  deliberating  on  their  verdict. 

The  foregoing  opinion,  which  X hereby  approve,  was  prepared  by  ray 
assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 


Yours  very  truly. 


Enclosure (1) 

ARHtiriW 


John  M.  Dalton 
Attorney  General 
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In  making  adjustment  and  apportionment  of 
property  and  indebtedness  on  change  of  boundary 
lines  between  school  districts,  boards  of  educa- 
tion must  take  into  consideration  all  factors 
mentioned  in  §165.014,  RSMo,  Cum.  Supp.  1955, 
and  may  consider  other  factors  if  necessary  to 
arrive  at  just  and  proper  apportionment.  Amount 
awarded  by  agreement  or  by  arbitration  may  be 
paid  and  enforced  as  any  other  valid  claim 
against  district. 


March  28,  1957 


Honorable  Hubert  Wheeler 
Commissioner  of  Education 
State  Department  of  Education 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  response  to  your  request  for  opinion  dated 
February  26,  1957#  which  reads  aB  follows: 

"Inquiries  have  come  to  this  Department 
from  several  boards  of  education  about 
the  application  of  the  new  law.  Section 
165.014,  effective  August  29,  1955# 
which  provides  for  the  apportionment  of 
property  and  obligations  whenever  there 
is  a change  of  boundary  lines  between 
school  districts.  The  board  of  education 
of  Consolidated  District  2 of  Audrain 
County  has  asked  how  this  law  would  apply 
in  the  adjustment  of  school  district  in- 
debtedness if  their  district  should  become 
indebted  by  a bond  issue,  and  after  such 
indebtedness  had  been  established,  part 
of  the  district  should  become  annexed  to 
some  other  district  by  means  of  a boundary 
change. 

"Section  165.014  provides  that  in  making 
the  adjustment  and  apportionment  of  prop- 
erty and  indebtedness  when  boundary  lines 
between  districts  are  changed,  the  amount 
and  assessed  value  of  land  acquired  by  or 
taken  from  the  district,  as  compared  with 
the  amount  and  assessed  value  of  other 
land  in  the  district  . . . . . and  other 
property  in  the  district  shall  fee taken 
into  consideration  in  determining  the 
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amount  that  shall  be  paid  or  in  apportioning 
the  indebtedness  that  shall  be  assumed  and 
paid  by  any  of  the  districts.  Section  I65.OI5 
provides  for  a board  of  arbitration  if  the 
school  boards  cannot  agree  upon  the  proper 
adjustments . 

"In  your  opinion  to  this  Department  on  March 
22,  1936,  it  was  pointed  out  that  when  school 
district  boundary  lines  are  changed  boards 
of  education  may  proceed  immediately  to  a3- 
Just  and  apportion  the  property  and  liabili- 
ties of  the  respective  districts  under 
Section  163.014. 

"Prior  to  the  enactment  of  Sections  163.014 
and  163.013  in  1955 » two  other  opinions  had 
been  written  which  do  not  seem  to  harmonize 
with  the  laws  of  1933*  In  your  opinion  of 
May  6,  1933  to  Honorable  Douglas  Mahnkey, 
Prosecuting  Attorney  of  Taney  County,  it 
was  held  that  territory  detached  from  a 
school  district  does  not  remain  liable  for 
the  bonded  indebtedness  incurred  by  said 
district  before  separation.  On  September  1, 
1933  the  Attorney  Oeneral  ruled  in  his 
opinion  to  Mr.  J.  Robert  Barton,  Deputy 
Circuit  Clerk  of  Oregon  County  that  where 
part  of  the  territory  of  a bonded  school 
district  is  attached  to  another  school 
district,  the  bonded  district  becomes 
liable  for  the  balance  of  the  bonded  in- 
debtedness. If  enough  tax  cannot  be 
levied  on  the  territory  in  the  original 
district  to  pay  the  bonds  and  interest  as 
they  fall  due,  then  the  bondholders  can 
look  to  the  detached  portion  of  the  original 
district  for  its  pro  rata  share  of  the  debt. 

"I  respectfully  request  your  advice  and 
official  opinion  in  answering  the  following 
questions! 

1.  Section  163.014  provides  for  the 
adjustment  and  apportionment  of  property 
and  indebtedness  when  boundary  lines  are 
changed  between  school  districts.  If  part 
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of  the  territory  of  a bonded  school  district 
is  attached  to  another  district  by  change  of 
boundary  lines,  would  the  boards  of  education 
of  the  districts  affected  be  authorized  by 
this  law  to  apportion  the  indebtedness  between 
the  districts  affected  on  the  basis  of  assessed 
valuation  taken  from  the  bonded  district  as 
compared  with  the  remaining  assessed  valuation 
of  the  bonded  district? 

If  so,  how  may  the  boards  of  education 
establish  such  a legal  adjustment  and  make  pay- 
ment of  the  amount  due  on  the  bonded  debt? 

2.  Do  the  opinions  of  May  6,  1933  and 
September  1,  1938*  referred  to  herein  conflict 
with  Sections  165.014  and  165.015,  Laws  of 
1955,  which  were  enacted  subsequent  to  the 
opinions v If  not,  how  may  they  be  reconciled 
with  the  laws  of  1955,  which  provides  for  the 
apportionment  and  adjustment  of  school  district 
property  and  indebtedness  when  boundary  lines 
are  changed  between  school  districts?" 

Sections  165.014  and  165.015,  RSMo,  Cum.  Supp.  1955,  read 
as  follows: 

Sec.  165.014.  "1.  Whenever  (l)  any  school 

district  is  abolished  and  its  land  reverts 
to  or  becomes  a part  of  two  or  more  school 
districts,  or  (2)  a new  district  is  made  by 
the  creation  of  a new  city  or  incorporated 
town  or  school  district,  out  of  one  or  more 
school  districts,  or  (3)  the  boundary  lines 
of  any  district  are  changed  by  the  changing 
of  the  boundary  lines  of  any  city,  incor- 
porated town,  or  school  district,  or  (4) 
any  part  of  any  school  district  is  merged 
with  any  other  district  or  districts  or 
parts  thereof,  the  boards  of  directors  or 
boards  of  education  of  the  school  districts 
to  which  land  has  been  annexed  or  from  which 
land  has  been  taken,  or  which  have  been 
newly  created,  shall  make  a Just  and  proper 
adjustment  and  apportionment  of  all  school 
property,  real  and  personal,  including  funds, 
as  well  as  indebtedness,  if  any,  to  and 
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among  such  school  districts.  Such  adjustment 
and  apportionment  shall  be  made  as  of  the  date 
of  the  decree  or  order  creating  the  new  city 
or  town  or  of  the  vote  of  the  electors  ef- 
fecting such  annexation,  change  of  boundaries, 
or  merger. 

"2.  In  making  the  adjustment  and  apportion- 
ment of  property  and  Indebtedness  mentioned 
In  subsection  1,  the  amount  and  assessed  value 
of  land  acquired  by  or  taken  from  the  districts, 
as  compared  with  the  amount  and  assessed  value 
of  the  other  land  In  the  districts,  as  well  as 
the  value  of  the  school  grounds,  together  with 
the  buildings  thereon,  and  the  furniture  and 
equipment  therein,  and  any  other  school  prop- 
erty In  such  districts,  shall  be  taken  Into 
consideration  In  determining  the  amount.  If 
any,  that  shall  be  paid  by  one  district  to 
another,  or  In  apportioning  the  Indebtedness, 

If  any,  that  shall  be  assumed  and  paid  by  any 
of  the  districts.  Such  adjustment  and  appor- 
tionment of  property  and  liability  shall  be 
made  by  the  boards  of  school  directors  of  the 
several  districts  concerned,  before  or  during 
the  first  school  year  after  such  boundaries 
have  been  changed." 

Sec.  165,015.  "1.  If  the  boards  of  directors 

or  boards  of  education  of  the  several  districts 
cannot  agree  upon  an  adjustment  and  apportion- 
ment of  property  and  Indebtedness  as  provided 
In  section  165.014,  the  board  of  either  dis- 
trict may  appeal  to  the  county  superintendent 
of  publlo  schools,  or  In  case  the  affected 
districts  are  In  more  than  one  county,  to  the 
county  superintendents  of  both  counties,  who 
shall  either  Individually  or  Jointly  as  the 
case  may  require,  appoint  four  persons  as  a 
board  of  arbitration  to  make  an  adjustment 
and  apportionment  of  property  and  Indebted- 
ness In  accordance  with  section  165,014.  The 
board  of  arbitration  and  county  superintendents 
shall  proceed  In  the  manner  as  provided  by 
section  165.170  but  It  may  hold  hearings  after 
giving  the  affected  districts  reasonable  notice 
thereof  before  making  Its  award. 
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"2.  Any  8 urn  awarded  by  agreement  of  the  boards 
of  directors  or  boards  of  education  or  by  de- 
cision of  a board  of  arbitration  to  any  school 
district  shall  be  a legal  and  valid  claim  in 
its  favor  and  against  the  school  district 
charged  therewith.  The  amount  of  debt,  if  any, 
apportioned  to  any  school  district  shall  be  a 
legal  and  valid  claim  against  the  school  dis- 
trict charged  therewith.  Upon  the  filing  of 
the  agreement  of  the  boards  of  directors  or 
boards  of  education  or  of  the  decision  of  the 
board  of  arbitration  with  the  county  superin- 
tendent, the  claim  or  indebtedness  charged 
against  any  school  district  may  be  collected 
in  the  same  manner  as  other  olaims  against  a 
school  district." 

These  two  seotions  were  enacted  in  1953  by  the  68th  Oeneral 
Assembly,  repealing  and  replacing  Sections  165.130,  165.133* 

165.290  and  165.293,  RSMo  1949. 

Under  Section  165.014,  supra,  when  land  is  taken  from  a 
bonded  district  and  attached  to  another  district,  the  boards  of 
education  "shall  make  a .lust  and  proper  adjustment  and  apportion- 
ment of  all  school  property,  real  and  personal,  including  funds, 
as  well  as  indebtedness,  • * • to  and  among  such  school  districts . " 
"(Emphasis  ours . J 

In  Subsection  2 of  Section  165.014,  supra,  a guide  is  given 
whereby  school  boards  may  determine  what  a Just  and  proper  adjust- 
ment and  apportionment  is.  It  is  specified  therein  that  in  making 
such  adjustment  and  apportionment  the  amount  and  assessed  value 
of  land  acquired  by  or  taken  from  the  districts,  as  compared  with 
the  amount  and  assessed  value  of  the  other  land  in  the  districts, 
as  well  as  the  value  of  the  school  grounds,  together  with  the 
buildings  thereon,  and  the  furniture  and  equipment  taereln,  and 
any  other  school  property  in  such  districts,  shall  be  taken  into 
consideration.  Clearly,  the  boards  of  education  may  not  consider 
only  the  assessed  valuation  of  the  detached  portion  of  the  dis- 
trict, as  compared  to  the  remaining  assessed  valuation  of  the 
bonding  district,  but  must  also  consider  the  other  factors  under- 
scored above. 

In  saying  that  these  things  listed  in  the  statute  "shall  be 
taken  into  consideration, " we  do  not  understand  the  Legislature 
to  mean  that  these  are  the  only  things  which  may  be  taken  into 
consideration  by  the  boards  of  directors  in  making  their  adjust- 
ment and  apportionment.  Other  factors  not  so  readily  apparent 
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may  also  be  present  in  any  given  situation  which  oould  well  be 
taken  into  consideration  in  arriving  at  a "Just  and  proper" 
adjustment  and  apportionment . It  would  be  impossible  to  antici- 
pate all  the  problems  which  might  arise  in  a situation  such  as 
this.  The  underlying  principle,  however,  is  to  arrive  at  an 
adjustment  and  apportionment  which,  under  the  facts  of  any  given 
oaae,  is  Just  and  proper. 

There  are,  of  course,  no  Missouri  cases  construing  Sections 
165.014  and  165.015,  supra,  and  although  we  have  examined  many 
oases  in  other  Jurisdictions,  we  find  them  of  very  little  help 
because  based  on  differently  worded  statutes.  For  example,  a 
Michigan  statute  made  the  change  in  boundary  lines  or  separation 
from  the  Indebted  district  contingent  upon  an  apportionment  of 
the  indebtedness.  Board  of  Supervisors  v.  Thompson,  6l  Fed.  914, 

10  C.C.A.  154.  In  addition,  the  courts  apparently  have  different 
conceptions  of  the  basis  to  be  used  in  arriving  at  an  equitable 
settlement  of  the  property  and  Indebtedness  in  cases  like  this. 

For  example,  in  State  ex  rel.  Board  of  Education  of  Swanton 
Village  School  Dlst.  v.  Board  of  Education  of  Sharpies  Village 
School  Diet.,  114  Ohio  St.  603,  605,  151  NB  669,  under  a statute 
requiring  an  equitable  division  of  the  funds  and  indebtedness  of 
the  two  districts,  the  court  held  that  Na  division  in  the  propor- 
tion that  the  taxable  value  of  the  transferred  district  bears  to 
the  taxable  value  of  the  original  district  is  not  only  an  equitable 
division,  but  the  only  basis  upon  which  an  equitable  division  can 
be  made." 

In  that  case,  "indebtedness"  was  held  to  Include  all  liabili- 
ties incurred  prior  to  the  date  of  the  transfer,  including  bonded 
indebtedness,  contractual  obligations,  such  as  building  contracts, 
teachers'  contracts.  Janitors'  contracts,  and  the  like,  though 
not  as  yet  fully  performed.  See  also  State  ex  rel.  Board  of 
Education  of  South  Zanesville  Village  School  Diet  . v.  Bateman, 

119  Ohio  St.  475,  164  HE  5161  State  ex  rel.  v.  Board  of  Education, 
65  Ohio  App.  273,  29  NB2d  873. 

In  Livingston  v.  School  Dist.  No.  7 of  Brookings  County, 

9 So.  Dak.  102,  68  NW  167,  169,  there  was  no  statute  providing 
for  apportionment,  but  the  South  Dakota  court  had  a different 
version  of  the  equities  of  the  situation.  At  NV  l.c.  169  the 
court  saidt 

" * * * As  we  have  seen,  without  some  ex- 
press legislation  imposing  a liability  upon 
the  new  districts,  they  cannot  be  held  liable 
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at  law  for  the  debts  of  the  old  district,  and 
certainly  there  are  in  this  case  no  equitable 
grounds  alleged  for  imposing  a liability  for 
the  debt  of  the  old  district  upon  the  new. 

When  the  inhabitants  of  the  new  districts 
ceased  to  receive  benefits  from  the  school 
building  in  the  old  district,  and  were  com- 
pel led  to  provide  new  buildings  for  them- 
selves, they,  in  justice,  were  entitled  to 
be  relieved  from  liabilities  incurred  by  the 
old  district  for  school  buildings  no  longer 
of  any  use  to  them.  As  between  themselves, 
therefore,  there  was  no  liability  for  which 
the  new  districts  could  be  held.  * • *" 

In  construing  Section  165.180,  RSMo  1949*  repealed  in  the 
enactment  of  Sections  163.014  and  163.015*  supra,  the  Kansas  City 
Court  of  Appeals,  in  the  case  of  Cleveland  Village  School  Dlst. 
No.  118  of  Cass  County  v.  Zion,  195  Mo.  App.  299,  190  SW  955* 

956,  said: 

" * * * Where  the  statute  provides  a method 
of  procedure  by  which  the  school  districts 
may  adjust  their  differences,  that  method 
must  be  followed.  * * • The  law  contemplates 
that  school  matters  will  be  administered  by 
men  without  technical  training  in  the  law, 
and  seeks  to  provide,  in  so  far  as  it  is 
possible,  a method  by  which  they  may  adjust 
their  own  matters  among  themselves  by  a 
speedy  and  somewhat  infonnal  procedure. 

» • *" 


Consequently,  in  answer  to  the  first  part  of  your  first 
question,  we  are  of  the  opinion  that,  in  arriving  at  an  adjustment 
and  apportionment  of  the  property  and  indebtedness  of  two  districts 
affected  by  a change  of  boundary  lines,  the  boards  of  education  of 
the  two  districts  must  take  into  consideration  not  only  the  ratio 
which  the  assessed  valuation  of  the  detached  portion  bears  to  the 
remaining  assessed  valuation  of  the  indebted  district  but  also  all 
the  other  factors  mentioned  in  Subsection  2 of  Section  165.014, 
supra.  We  are  also  of  the  opinion  that  such  boards  may  take  into 
consideration  other  factors  which,  if  present  in  any  given  case, 
may  be  necessary  in  order  to  arrive  at  a "just  and  proper"  adjust- 
ment and  apportionment. 

The  adjustment  may  be  established  in  one  of  two  ways, 
either  by  agreement  of  the  two  boards  or,  if  they  are  unable  to 
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agree,  by  submission  to  a board  of  arbitration  as  provided  in 
Section  165.015,  supra.  In  either  event,  when  the  adjustment  is 
made,  any  sum  awarded  becomes  a valid  claim  in  favor  of  the  dis- 
trict to  which  awarded  and  against  the  school  district  charged 
therewith.  The  same  is  true  of  Indebtedness  charged  against  one 
district  and  in  favor  of  the  other. 

If  territory  is  detached  from  a bonded  district  and  annexed 
to  another  and  upon  an  adjustment  it  1b  determined  that  the  annexing 
district  should  assume  a portion  of  the  indebtedness  of  the  bonded 
district,  the  bondholders  must  continue  to  look  to  the  bonded  dis- 
trict for  the  payment  of  the  bonds.  The  bonded  district,  in  turn, 
would  have  a claim  against  the  annexing  district  for  the  amount  of 
the  indebtedness  assumed  by  it  in  the  adjustment. 

In  Turnbull  v.  Board  of  Education,  45  Mich.  496,  8 NW  65, 

66,  the  Michigan  court  saidt 

" * * * A debt  once  existing  must  remain  a 
debt  against  the  corporation  that  created  it, 
and  its  obligation  is  not  destroyed  by  a 
change  in  corporate  limits.  If  contribution 
is  required,  it  must  be  obtained  by  the  cor- 
poration and  not  by  its  creditors,  unless 
otherwise  provided  by  law." 

In  Cleveland  Village  School  Dist.  No.  118  of  Cass  County  v. 
Zion,  supra,  at  SW  l.c.  957*  the  Missouri  oourt  said,  with  relation 
to  the  formerly  existing  sections  on  this  subjects 

"We  are  of  the  opinion  that  these  sections 
provide  the  only  law  applicable  to  the  divi- 
sion of  the  property  of  the  disorganized 
district,  and  that  the  procedure  pointed  out 
therein  should  be  followed.  When  that  is 
done  and  the  rights  of  both  districts  are 
determined,  if  defendant  still  refuses  to 
pay  over  the  money,  a remedy  can  be  had  to 
compel  its  payment." 

Therefore,  we  are  of  the  opinion  that  payment  of  the  amount 
of  indebtedness  apportioned  to  one  of  the  districts  may  be  made  and 
enforced  the  same  as  any  other  valid  claim  against  the  district. 

Your  next  question  deals  with  the  reconciliation  of  the 
opinions  rendered  to  J.  Robert  Barton  dated  September  1,  1933,  and 
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Douglas  M&hnkey  dated  May  6,  1953,  with  the  provisions  of  Sections 
165.014  and  I65. 015 , supra.  In  the  1933  opinion  it  was  held  that 
when  a portion  of  a school  district  Is  separated  from  It  by  a 
change  of  boundary  lines  and  added  to  another  district,  then  the 
original  district  from  which  a portion  is  detached  retains  all  the 
property,  powers,  rights,  privileges  and  liabilities  and  continues 
to  be  responsible  for  all  of  the  debts  and  liabilities  of  such 
district.  The  1933  opinion  held  that  the  portion  of  a district 
detached  from  a district  which  had  a bonded  indebtedness  is  not 
subject  to  taxation  thereafter  to  discharge  the  bonded  indebted- 
ness  previously  incurred  by  the  original  district.  Those  opinions, 
insofar  as  they  relate  to  indebtedness,  and  as  far  as  they  go, 
are  still  correct.  The  only  difference  now  is  that  Sections 
165.014  and  165.015,  supra,  provide  for  a just  and  proper  adjust- 
ment and  apportionment  of  the  property  and  indebtedness  which  will 
create  a valid  claim  by  one  district  against  the  other.  The 
creation  of  this  claim  does  not  alter  the  fact  that  the  original 
district  remains  directly  liable  to  the  bondholders  for  the  bonded 
indebtedness,  nor  does  such  claim  change  the  title  to  the  property. 
Although  the  territory  detached  may  be  subject  to  taxation  in 
order  to  discharge  the  obligation  owing  from  the  annexing  district 
to  the  bonded  district,  such  detached  portion  is  still  not  subject 
to  direct  taxation  by  the  bonded  district  to  discharge  the  in- 
debtedness. Therefore,  there  is  no  conflict  between  the  above- 
mentioned  opinions  and  Sections  165.014  and  I65.OI5,  supra, 
insofar  as  they  relate  to  indebtedness,  but  such  opinions  must 
be  considered  in  the  light  of  and  in  conjunction  with  such  sections. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  in  making  an  adjust- 
ment and  apportionment  of  the  property  and  indebtedness  of  two 
school  districts  when  the  boundary  lines  are  changed,  the  boards 
of  education  must  take  into  consideration  all  the  factors  men- 
tioned in  Section  165.014,  RSMo,  Cum.  Supp.  1953,  and  may 
consider  other  factors  if  necessary  in  order  to  arrive  at  a 
just  and  proper  adjustment  and  apportionment . The  adjustment 
may  be  established  either  by  agreement  of  the  boards  of  education 
or  by  arbitration  as  provided  in  Section  165.015,  RSMo,  Cum.  Supp. 
1933*  and  may  be  paid  and  collected  as  any  other  valid  claim 
against  the  district. 

It  is  the  further  opinion  of  this  office  that  the  opinions 
of  this  office  dated  September  1,  1933  to  J.  Robert  Barton  and 
May  6,  1953  to  Douglas  Nahnkey  are  not  in  conflict  with  Sections 
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165.014  and  165.015,  RSPto,  Cum,  Supp.  1955*  insofar  as  they  relate 
to  the  Indebtedness  of  the  original  district,  but  must  now  be 
considered  in  conjunction  with  such  sections. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Inglish. 


Yours  very  truly. 


JOHN  N.  DALTON 
Attorney  General 

JWItml 
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SCHOOLS:  In  making  adjustment  and  apportionment  of 

property  and  indebtedness  on  change  of  boundary 
SCHOOL  DISTRICTS:  lines  between  school  districts,  boards  of  educa- 
tion must  take  into  consideration  all  factors 
mentioned  in  §165. 014,  RSMo.,  Cum.  Supp.  1955* 
and  may  consider  other  factors  if  necessary  to  arrive  at  Just  and 
proper  apportionment.  Amount  awarded  by  agreement  or  by  arbitra- 
tion may  be  paid  and  enforced  as  any  other  valid  claim  against 
district . 


Opinion  No.  96 

March  28,  1957 
(Amended  September  9,  1964) 


Honorable  Hubert  Wheeler 
Commissioner  of  Education 
State  Department  of  Education 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  response  to  your  request  for  opinion  dated 
February  26,  1957*  which  reads  as  follows: 

"Inquiries  have  come  to  this  Department 
from  several  boards  of  education  about 
the  application  of  the  new  law.  Section 
165.014,  effective  August  29,  1955, 
which  provides  for  the  apportionment  of 
property  and  obligations  whenever  there 
is  a change  of  boundary  lines  between 
school  districts.  The  board  of  education 
of  Consolidated  District  2 of  Audrain 
County  has  asked  how  this  law  would  apply 
in  the  adjustment  of  school  district  in- 
debtedness If  their  district  should  become 
Indebted  by  a bond  issue,  and  after  such 
Indebtedness  had  been  established,  part 
of  the  district  should  become  annexed  to 
some  other  district  by  means  of  a boundary 
change . 

"Section  165.014  provides  that  in  making 
the  adjustment  and  apportionment  of  prop- 
erty and  indebtedness  when  boundary  lines 
between  districts  are  changed,  the  amount 
and  assessed  value  of  land  acquired  by  or 
taken  from  the  district,  as  compared  with 
the  amount  and  assessed  value  of  other 
land  in  the  district  i i . and  other 

roperty  in  the  district  shall  be  taken 
nto  consideration  in  determining  the 
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amount  that  shall  be  paid  or  in  apportioning 
the  indebtedness  that  shall  be  assumed  and 
paid  by  any  of  the  districts . Section 
165.015  provides  for  a board  of  arbitration 
if  the  school  boards  cannot  agree  upon  the 
proper  adjustments. 

"In  your  opinion  to  this  Department  on 
March  22,  1956,  it  was  pointed  out  that 
when  school  district  boundary  lines  are 
changed  boards  of  education  may  proceed 
immediately  to  adjust  and  apportion  the 
property  and  liabilities  of  the  respective 
districts  under  Section  165.014. 

****** 

"I  respectfully  request  your  advice  and 
official  opinion  in  answering  the  following 
questions: 

"1.  Section  165.014  provides  for  the 
adjustment  and  apportionment  of  property 
and  indebtedness  when  boundary  lines  are 
changed  between  school  districts . If  part 
of  the  territory  of  a bonded  school  district 
is  attached  to  another  district  by  change  of 
boundary  lines,  would  the  boards  of  education 
of  the  districts  affected  be  authorized  by 
this  law  to  apportion  the  indebtedness  between 
the  districts  affected  on  the  basis  of  assessed 
valuation  taken  from  the  bonded  district  as 
compared  with  the  remaining  assessed  valuation 
of  the  bonded  district? 

"If  so,  how  may  the  board  of  education 
establish  such  a legal  adjustment  and  make 
payment  of  the  amount  due  on  the  bonded  debt? 

* * * * * * " 

Sections  165.014  and  I65.OI5,  RSMo.,  Cum.  Supp.  1955,  read 
as  follows: 

Sec.  165.014.  "1.  Whenever  (l)  any  school 

district  Is  abolished  and  it3  land  reverts 
to  or  becomes  a part  of  two  or  more  school 
districts,  or  (2)  a new  district  is  made  by 
the  creation  of  a new  city  or  incorporated 
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town  or  school  district,  out  of  one  or  more 
school  districts,  or  (3)  the  boundary  lines 
of  any  district  are  changed  by  the  changing 
of  the  boundary  lines  of  any  city,  incor- 
porated town,  or  school  district,  or  (4) 
any  part  of  any  school  district  is  merged 
with  any  other  district  or  districts  or 
parts  thereof,  the  boards  of  directors  or 
boards  of  education  of  the  school  districts 
to  which  land  has  been  annexed  or  from  which 
land  has  been  taken,  or  which  have  been 
newly  created,  shall  make  a Just  and  proper 
adjustment  and  apportionment  of  all  school 
property,  real  and  personal,  including  funds, 
as  well  as  indebtedness,  if  any,  to  euid 
among  such  school  districts.  Such  adjustment 
and  apportionment  shall  be  made  as  of  the 
date  of  the  decree  or  order  creating  the  new 
city  or  town  or  of  the  vote  of  the  electors 
effecting  such  annexation,  change  of  bound- 
aries, or  merger. 

"2.  In  making  the  adjustment  and  apportion- 
ment of  property  and  indebtedness  mentioned 
in  subsection  1,  the  amount  and  assessed  value 
of  land  acquired  by  or  taken  from  the  districts, 
as  compared  with  the  amount  and  assessed  value 
of  the  other  land  in  the  districts,  as  well  as 
the  value  of  the  sohool  grounds,  together  with 
the  buildings  thereon,  and  the  furniture  and 
equipment  therein,  and  any  other  sohool  prop- 
erty in  such  districts,  shall  be  taken  into 
consideration  in  determining  the  amount,  if 
any,  that  shall  be  paid  by  one  district  to 
another,  or  in  apportioning  the  indebtedness, 
if  any,  that  shall  be  assumed  and  paid  by  any 
of  the  districts . Such  adjustment  and  appor- 
tionment of  property  and  liability  shall  be 
made  by  the  boards  of  school  directors  of  the 
several  districts  concerned,  before  or  during 
the  first  sohool  year  after  such  boundaries 
have  been  changed . " 
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Section  165.015.  "1.  If  the  boards  of  directors 

or  boards  of  education  of  the  several  districts 
cannot  agree  upon  an  adjustment  and  apportion- 
ment of  property  and  indebtedness  as  provided 
in  section  165.014,  the  board  of  either  dis- 
trict may  appeal  to  the  county  superintendent 
of  public  schools,  or  in  case  the  affected 
districts  are  in  more  than  one  county,  to  the 
county  superintendents  of  both  counties,  who 
shall  either  Individually  or  jointly  as  the 
case  may  require,  appoint  four  persons  as  a 
board  of  arbitration  to  make  an  adjustment 
and  apportionment  of  property  and  indebted- 
ness in  accordance  with  section  165.014.  The 
board  of  arbitration  and  county  superintendents 
shall  proceed  in  the  manner  as  provided  by 
section  165.170  but  it  may  hold  hearings  after 
giving  the  affected  districts  reasonable  notice 
thereof  before  making  its  award. 

"2.  Any  sum  awarded  by  agreement  of  the  boards 
of  directors  or  boards  of  education  or  by  de- 
cision of  a board  of  arbitration  to  any  school 
district  shall  be  a legal  and  valid  claim  in 
its  favor  and  against  the  school  district 
charged  therewith.  The  amount  of  debt,  if  any, 
apportioned  to  any  school  district  shall  be  a 
legal  and  valid  claim  against  the  school  dis- 
trict charged  therewith.  Upon  the  filing  of 
the  agreement  of  the  boards  of  directors  or 
boards  of  education  or  of  the  decision  of  the 
board  of  arbitration  with  the  county  superin- 
tendent, the  claim  or  indebtedness  charged 
against  any  school  district  may  be  collected 
In  the  same  manner  as  other  claims  against  a 
school  district." 

These  two  sections  were  enacted  in  1955  by  the  68th  General 
Assembly,  repealing  and  replacing  Sections  165.180,  165.183, 

165.290  and  165.293,  RSMo  1949- 

Under  Section  165.014,  supra,  when  land  is  taken  from  a 
bonded  district  and  attached  to  another  district,  the  boards  of 
education  "shall  make  a Just  and  proper  adjustment  and  apportion- 
ment of  all  school  property,  real  and  personal,  including  funds, 
as  well  as  Indebtedness,  * * * to  and  among  such  school  districts/’ 
TEmphasls  ours . ) 
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In  Subsection  2 of  Section  165.014,  supra,  a guide  Is  given 
whereby  school  boards  may  determine  what  a just  and  proper  adjust- 
ment and  apportionment  is.  It  is  specified  therein  that  in  making 
such  adjustment  and  apportionment  the  amount  and  assessed  value 
of  land  acquired  by  or  taken  from  the  districts,  as  compared  with 
the  amount  and  assessed  value  of  the  other  land  in  the  districts, 
as  well  as  the  value  of  the  school  grounds,  together  with  the 
Eu'i Id jngTthere o n , and~The~Turnlture  and  equipment  therein,  and 
any  other  schooT  property  in  such  districts,  shall  be  taken  into 
consideration.  Clearly,  tEe  boards  of  education  may  not  consider 
only  the  assessed  valuation  of  the  detached  portion  of  the  dis- 
trict, as  compared  to  the  remaining  assessed  valuation  of  the 
bonding  district,  but  must  also  consider  the  other  factors  under- 
scored above. 

In  saying  that  these  things  listed  in  the  statute  "shall  be 
taken  into  consideration,"  we  do  not  understand  the  Legislature 
to  mean  that  these  are  the  only  things  which  may  be  taken  into 
consideration  by  the  boards  of  directors  in  making  their  adjust- 
ment and  apportionment.  Other  factors  not  so  readily  apparent 
may  also  be  present  in  any  given  situation  which  could  well  be 
taken  into  consideration  in  arriving  at  a "just  and  proper" 
adjustment  and  apportionment.  It  would  be  impossible  to  antici- 
pate all  the  problems  which  might  arise  in  a situation  such  as 
this.  The  underlying  principle,  however,  is  to  arrive  at  an 
adjustment  and  apportionment  which,  under  the  facts  of  any  given 
ca3e,  is  just  and  proper. 

There  are,  of  course,  no  Missouri  cases  construing  Sections 
165.014  and  165.015*  supra,  and  although  we  have  examined  many 
cases  in  other  jurisdictions,  we  find  them  of  very  little  help 
because  based  on  differently  worded  statutes.  For  example,  a 
Michigan  statute  made  the  change  in  boundary  lines  or  separation 
from  the  indebted  district  contingent  upon  an  apportionment  of 
the  Indebtedness.  Board  of  Supervisors  v.  Thompson,  6l  Fed.  914, 
10  C.C.A.  154.  In  addition,  the  courts  apparently  have  different 
conceptions  of  the  basis  to  be  used  in  arriving  at  an  equitable 
settlement  of  the  property  and  indebtedness  in  cases  like  this. 

For  example,  in  State  ex  rel.  Board  of  Education  of  Swanton 
Village  School  Dist.  v.  Board  of  Education  of  Sharpies  Village 
School  Dist.,  114  Ohio  St.  603,  151  NE  669,  under  a statute 
requiring  an  equitable  division  of  the  funds  and  indebtedness  of 
the  two  districts,  the  court  held  that  "a  division  in  the 
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proportion  that  the  taxable  value  of  the  transferred  district 
bears  to  the  taxable  value  of  the  original  district  is  not  only 
an  equitable  division,  but  the  only  basis  upon  which  an  equitable 
division  can  be  made. ' 

In  that  case,  "indebtedness"  was  held  to  include  all  liabili- 
ties incurred  prior  to  the  date  of  the  transfer,  including  bonded 
Indebtedness,  contractual  obligations,  such  as  building  contracts, 
teachers'  contracts.  Janitors'  contracts,  and  the  like,  though 
not  as  yet  fully  performed.  See  also  State  ex  rel.  Board  of 
Education  of  South  Zanesville  Village  School  Dist.  v.  Bateman, 

119  Ohio  St.  475,  164  NE  516:  State  ex  rel.  v.  Board  of  Education, 
65  Ohio  App.  273,  29  NE2d  878. 

In  Livingston  v.  School  Dist.  No.  7 of  Brookings  County, 

9 So.  Dak.  102,  68  NW  167,  169,  there  was  no  statute  providing 
for  apportionment,  but  the  South  Dakota  court  had  a different 
version  of  the  equities  of  the  situation.  At  NW  l.c.  169  the 
court  said: 


"»  * * As  we  have  seen,  without  some  ex- 
press legislation  imposing  a liability  upon 
the  new  districts,  they  cannot  be  held  liable 
at  law  for  the  debts  of  the  old  district,  and 
certainly  there  are  in  this  case  no  equitable 
grounds  alleged  for  imposing  a liability  for 
the  debt  of  the  old  district  upon  the  new. 

When  the  inhabitants  of  the  new  districts 
ceased  to  receive  benefits  from  the  school 
building  in  the  old  district,  and  were  com- 
pelled to  provide  new  buildings  for  them- 
selves, they.  In  Justice,  were  entitled  to 
be  relieved  from  liabilities  incurred  by  the 
old  district  for  school  buildings  no  longer 
of  any  use  to  them.  As  between  themselves, 
therefore,  there  was  no  liability  for  which 
the  new  districts  could  be  held.  * * *" 

In  construing  Section  165.180,  RSMo  1949  > repealed  in  the 
enactment  of  Sections  165.014  and  l65.015>  supra,  the  Kansas  City 
Court  of  Appeals,  In  the  case  of  Cleveland  Village  School  Dist. 
No.  118  of  Cass  County  v.  Zion,  195  Mo.  App.  299,  190  SW  955, 

956,  said : 
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”*  * * Where  the  statute  provides  a method 
of  procedure  by  which  the  school  districts 
may  adjust  their  differences,  that  method 
must  be  followed.  * * * The  law  contemplates 
that  school  matters  will  be  administered  by 
men  without  technical  training  in  the  law, 
and  seeks  to  provide,  in  so  far  as  it  is 
possible,  a method  by  which  they  may  adjust 
their  own  matters  among  themselves  by  a 
speedy  and  somewhat  informal  procedure.  * * *" 

Consequently,  in  answer  to  the  first  part  of  your  first 
question,  we  are  of  the  opinion  that,  in  arriving  at  an  adjustment 
and  apportionment  of  the  property  and  indebtedness  of  two  districts 
affected  by  a change  of  boundary  lines,  the  boards  of  education  of 
the  two  districts  must  take  into  consideration  not  only  the  ratio 
which  the  assessed  valuation  of  the  detached  portion  bears  to  the 
remaining  assessed  valuation  of  the  indebted  district  but  also  all 
the  other  factors  mentioned  in  Subsection  2 of  Section  165.014, 
supra.  We  are  also  of  the  opinion  that  such  boards  may  take  into 
consideration  other  factors  which,  if  present  in  any  given  case, 
may  be  necessary  in  order  to  arrive  at  a "Just  and  proper"  adjust- 
ment and  apportionment. 

The  adjustment  may  be  established  in  one  of  two  ways, 
either  by  agreement  of  the  two  boards  or,  if  they  are  unable  to 
agree,  by  submission  to  a board  of  arbitration  as  provided  in 
Section  165.015,  supra.  In  either  event,  when  the  adjustment  is 
ma.de,  any  sum  awarded  becomes  a valid  claim  in  favor  of  the  dis- 
trict to  which  awarded  and  against  the  school  district  charged 
therewith.  The  same  is  true  of  indebtedness  charged  against  one 
district  and  in  favor  of  the  other. 

If  territory  Is  detached  from  a bonded  district  and  annexed 
to  another  and  upon  an  adjustment  it  is  determined  that  the  annexing 
district  should  assume  a portion  of  the  Indebtedness  of  the  bonded 
district,  the  bondholders  must  continue  to  look  to  the  bonded  dis- 
trict for  the  payment  of  the  bonds.  The  bonded  district,  in  turn, 
would  have  a claim  against  the  annexing  district  for  the  amount  of 
the  Indebtedness  assumed  by  it  In  the  adjustment. 

In  Turnbull  v.  Board  of  Education,  45  Mich.  496,  8 NW  65,  66, 
the  Michigan  court  said: 
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"*  * * a debt  once  existing  must  remain  a 
debt  against  the  corporation  that  created  it, 
and  its  obligation  is  not  destroyed  by  a 
change  in  corporate  limits.  If  contribution 
is  required,  it  must  be  obtained  by  the  cor- 
poration and  not  by  its  creditors,  unless 
otherwise  provided  by  law." 

In  Cleveland  Village  School  Dist.  No.  118  of  Cass  County  v, 
Zion,  supra,  at  SW  l.c.  957,  the  Missouri  court  said,  with  relation 
to  the  formerly  existing  sections  on  this  subject: 

"We  are  of  the  opinion  that  these  sections 
provide  the  only  law  applicable  to  the  divi- 
sion of  the  property  of  the  disorganized 
district,  and  that  the  procedure  pointed  out 
therein  should  be  followed.  When  that  is 
done  and  the  rights  of  both  districts  are 
determined,  if  defendant  still  refuses  to 
pay  over  the  money,  a remedy  can  be  had  to 
compel  its  payment." 

Therefore,  we  are  of  the  opinion  that  payment  of  the  amount 
of  Indebtedness  apportioned  to  one  of  the  districts  may  be  made  and 
enforced  the  same  as  any  other  valid  claim  against  the  district. 

CONCLUSION 


It  Is  the  opinion  of  this  office  that  in  making  an  adjust- 
ment and  apportionment  of  the  property  and  indebtedness  of  two 
school  districts  when  the  boundary  lines  are  changed,  the  boards 
of  education  must  take  into  consideration  all  the  factors  men- 
tioned In  Section  165.014,  RSMo., Cum.  Supp.  1955*  and  may 
consider  other  factors  if  necessary  in  order  to  arrive  at  a 
Just  and  proper  adjustment  and  apportionment.  The  adjustment 
may  be  established  either  by  agreement  of  the  boards  of  education 
or  by  arbitration  as  provided  in  Section  165.015*  RSMo.,  Cum,  Supp. 
1955,  and  may  be  paid  and  collected  as  any  other  valid  claim 
against  the  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Inglish. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


JWI ;ml :lo 
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SOCIAL  SECURITY: 


* 


A county  which  has  accepted  the  provisions  of  Chap- 
ter 105  RSMo  Cum.  Supp.  1955 > extending  the  bene- 
fits of  Title  2 of  the  Social  Security  Act  (42  U.S.C.A 
Sec.  401  et  seq.)  to  its  employees,  is  required  to 
pay  into  the  state  contribution  fund,  with  respect 
to  wages,  amounts  at  the  rates  specified  in  the  plan 
and  agreement;  and  that  the  county  or  the  proper  of- 
ficial thereof  can  deduct  such  amounts  from  wages 
paid  to  an  elective  county  official,  such  as  the 
prosecuting  attorney. 

March  8,  1957 


Honorable  Roy  Wilson 
Clerk  of  the  County  Court 
Carter  County 
Van  Buren,  Missouri 

Dear  Mr.  Wilson: 

Reference  is  made  to  your  request  for  an  opinion  of  this 
office,  wherein  you  Inquire  as  to  whether  a county,  which  has 
adopted  the  provisions  of  Chapter  105  RSMo  Cum.  Supp.  1955*  is 
required  to  withhold  social  security  contributions  from  the  salary 
or  wages  due  an  elective  or  appointive  county  official,  such  as 
the  prosecuting  attorney. 

Section  105.350  authorizes  each  political  subdivision  of 
the  state  to  submit  to  the  state  agency,  for  approval,  a plan  and 
agreement  for  extending  the  benefits  of  Title  2 of  the  Social  Se- 
curity Act  (42  U.S.C.A.  Sec.  401  et  seq.)  to  its  employees.  Said 
section  provides  that  said  plan  shall  be  approved  by  the  state 
agency  if,  among  other  things,  it  provides  that  "all  services  which 
constitute  employment,  as  defined  in  Section  105.300,  and  are  per- 
formed in  the  employ  of  the  political  subdivision'*  are  covered  by 
the  plan. 

The  term  "employment"  is  partially  defined  in  Section 
105.300  as  follows: 

"'Employment*,  any  service  performed  by  any  em- 
ployee of  the  state  or  any  of  its  political  sub- 
divisions or  any  instrumentality  of  either  of 
them,  which  may  be  covered'  under  applicable 
federal  law,  in  the  agreement  between  the  state 
and  the  Secretary  of  Health,  Education  and  Wel- 
fare, except  services,  which  in  the  absence  of  an 
agreement  entered  into  under  sections  105.300  to 
105.440  would  constitute  'employment'  as  defined 
in  section  210  of  the  Social  Security  Act  (42  U.S.C.A. 
§410);  * * 
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The  term  "employee"  is  defined  in  said  section  as  followsj 

"•Employee*,  elective  or  appointive  officers  and 
employees  of  the  state,  including  members  of  the 
general  assembly,  and  elective  or  appointive  of- 
ficers and  employees  of  any  political  subdivision 
of  the  state,  or  any  instrumentality  of  either  the 
state  or  such  political  subdivisions;  and  employees 
of  a group  of  two  or  more  political  subdivisions  of 
the  state  organized  to  perform  common  functions  or 
services;" . 

It  is  readily  apparent  that  an  elective  county  official,  such 
as  the  prosecuting  attorney,  falls  within  the  definition  of  "employee", 
for  the  purpose  of  this  law,  and  is,  while  discharging  the  duties  of 
his  office,  in  employment  as  that  term  is  defined. 

Section  105.370  RSMo  Cum.  Supp.  1955#  provides  that  each  po- 
litical subdivision,  whose  plan  has  been  approved,  shall  pay  into 
the  contribution  fund,  with  respect  to  wages,  contributions  in  the 
amounts  and  at  the  rates  specified  in  the  agreement  entered  Into  by 
and  between  the  subdivision  and  the  state  agency.  Said  section  then 
provides  that  the  political  subdivision  may  deduct  such  contributions 
from  the  wages  when  paid  as  follows: 

"2.  All  moneys  in  the  fund  shall  be  mingled  and 
undivided.  Subiect  to  the  provisions  of  sections 
105.300  to  105.440,  the  state  agency  is  vested 
with  full  power,  authority  and  Jurisdiction  over 
the  fund.  Including  all  moneys  and  property  or 
securities  belonging  thereto,  and  may  perform  any 
and  all  acts  which  are  necessary  to  the  administra- 
tion thereof  consistent  with  the  provisions  of  sec- 
tions 105.300  to  105.440." 

You  further  inquire  whether  the  county  is  required  to  make 
other  withholdings.  We  assume  that  you  refer  to  withholdings  re- 
quired by  the  federal  government  under  the  Internal  Revenue  Code. 

Since  this  would  Involve  an  interpretation  of  federal  law  rather 
than  state  law,  we  suggest  that  you  submit  your  Inquiry  directly 
to  the  appropriate  district  director  of  internal  revenue. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a county 
which  has  accepted  the  provisions  of  Chapter  105  RSMo  Cum.  gupp. 
1955#  extending  the  benefits  of  Title  2 of  the  Social  Security  Act 
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(42  U.S.C.A.  §401  et  seq.)  to  Its  employees,  is  required  to  pay 
Into  the  state  contribution  fund,  with  respect  to  wages,  amounts 
at  the  rates  specified  in  the  plan  and  agreement,  and  that  the 
county  or  the  proper  official  thereof  can  deduct  such  amounts  from 
wages  paid  to  an  elective  county  official,  such  as  the  prosecuting 
attorney. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  assistant,  Mr.  Donal  D.  Guffey. 


Very  truly  yours. 


DDO/lu 


John  M.  Dalton 
Attorney  General 


SCHOOLS: 
PURCHASE  OF 
SURETY  BONDS: 


" . * »?-  , A-- — / ' -^.1  1 * 

Successful  bidder  on  a publid  works ‘ contract  has  dis-  " 
cretion  as  to  a selection  of  the  surety  or  sureties 
for  a surety  bond.  School  bond  cannot  require  that 
successful  bidder  purchase -'surety  bond  from  a partic- 
ular agent  or  broker. 


Honorable  Charles  a*  Witte 
State  Senator,  14th  District 


Kirkwood  20,  Missouri 


Witte i 


dated. 


is  in  answer  to  your  opinion  request  to  this  office 
j ember  30,  1957,  which  reads  as  follows:  * 


May  m school  district',' ' in 1 connection  ■ 
with  letting  of  contracts  for  construc- 
tion of  public  works  require  thdt  the 
successful  bidder  under  competitive  bid 
obtain  a surety  bond-  from  m particular 
agent  or  broker  named  in  the  Contract 
documentsi  or  is  such  action  violative 
of  the  competitive  bid  requirement  or 
other  provisions  of  law  relating  to  con 
tracts  on  public  works.” 


With  regard  to  surety  bonds  of  public  works  contractor. 
Section  107*170,  KSMo  1949,  provides  in  part  as  follows: 

It  is  hereby  made  the  duty  of  all  of- 
ficials, boards,  commissions,  commis- 
sioners or  agents  of  * * * any  * * * 
school  * * * district  in  this  state  in 
making  contracts  for  public  work  of  any 
kind  to  be  performed  for  the  * * * school 
* * * district  to  require  every  contrac- 
tor for  such  work  to  execute  a bond  to 
the  * * * school  * * * district  * * * with 
good  and  sufficient  sureties  and  in  an 
amount  to  be  fixed  by  said  officials, 
boards,  commissions,  commissioners  or 
agents  and  such  bond  among  other  condi- 
tions shall  be  conditioned  for  the  pay- 
ment of  material  lubricants,  oil,  gasoline, 
grain,  hay,  feed,  coal,  and  coke,  repairs 
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on  machinery,  groceries  and  foodstuffs, 
equipment  and  tools,  consumed  or  used  in 
connection  with  the  construction  of  such 
work,  and  all  insurance  premiums , both 
compensation,  and: all  otherkindii  of  in- 
•4  ■ 1 : " ' surance,  on  said  work,  and  for  all  labor 

performed  in  such  work  whether  by  subcon- 
tractor or  otherwise/1 

As  can  be  seen  from  a reading  of  the  above  statutory  pro- 
visions, the  officials  of  a school  district  have  the  duty  and 
are  given  the  power  to  require  that  a contractor  doing  work 
for  the  school  district  give  a surety  bond,  is  to  the  bond  it* 
self,  the  statute  requires  that  it  have  -good  and  sufficient 
sureties”;  be  in  an  amount  to  be  fixed  by  the  officials  of  the 
school'  'district;  ■ and  provide  for  the  payment  of  certain  named 
liabilities  incurred  by  the  contractor  in  the  Course  Of  the 
construction.  The  statute  does  not  give  the  officials  of  the 
school  district  the  duty  or  the  power  to  designate  from  whom 
the  contractor  shall  purchase  the  bond  or  who  said  contractor 
shall  select  to  be  surety  or  sureties  thereon  * The  statute  only 
gives  the  officials  of  the  school  district  the  power  to  deter- 
mine whether  the  surety  or  sureties  offered  by  the  contractor 
are  Mgood  and  sufficient”. 

In  state  ex  inf.  v*  Kadgett,  297  S.W.  2d  416,  which  in- 
volved ouster  proceedings  against  the  Buchanan  county  fudges, 
and  which  ouster  was  ordered  by  the  court*  one  of  the  Conten- 
tions upon  whloh  the  Missouri  Supreme  Court  upheld  the  ouster 
was  that  the  .Judges  of  the  county  court  required  as  a condi- 
tion to  their  approval  of  the  county  collector’s  bond  that  a 
certain  individual  agent  would  be  allowed  to  write  a portion 
of  the  bond.  The  Supreme  Court  held  that  It  was  no  concern  of 
the  county  court  as  to  what  agent  or  broker  wrote  the  official 
bond  of  the  county  collector  and  received  the  commission  there- 
on. it  is  the  opinion  of  this  office  that  this  case  is  appli- 
cable to  your  specific  question,  and  would  also  apply  with  re- 
lation to  any  other  bond  contemplated  by  a contract  or  a 
Statute . 

CONCISION 

It  Is  the  opinion  of  this  office  that  a school  district 
cannot  require  that  the  successful  bidder  on  a public  works 
contract  obtain  a surety  bond  from  a particular  agent  or 
broker  named  in  the  contract  documents  as  the  school  district 
has  only  the  power  to  determine  whether  the  surety  or  sureties 
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offered  by  the  suoeessful  bidder  are  "good  end  sufficient'3, 
the  selection  of  the  surety  or  sureties  for  the  successful 
bidders 1 surety  bond  is  a matter  entirely  within  the  discre- 
tion of  the  successful  bidder. 

The  foregoing  opinion,  which  X hereby  approve,  was  pre- 
pared by  ray  Assistant,  Hiehard  W.  Dahms, 

Yours  very  truly. 


John  Ph  Dalton 
Attorney  General 


DISSOLUTION  OF  The  proper  method  of  securing  service  upon 
BENEVOLENT  a benevolent  corporation  which  has  nc  place 

CORPORATIONS:  of  business  and  whose  officers  are  all  de- 

ceased is  by  publication. 


January  4,  1957 


Honorable  James  E.  Woodfill 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads: 

"I  have  been  requested  to  institute 
proceedings  by  Information  in  the 
nature  of  a quo  warranto  under  Sec- 
tion 352.240  of  the  Missouri  Revised 
Statutes  of  1949*  The  grounds  for 
such  proceeding  are  that  the  corpo- 
ration has  neglected  to  use  its  fran- 
chises for  two  years  last  past.  In 
fact,  I am  informed  that  the  corpo- 
ration has  no  property  or  assets, 
has  no  business  office,  has  elected 
no  officers  since  about  1930  and  the 
last  known  officers  are  deceased. 

The  corporation  was  organized  in  1925 
under  what  is  now  Chapter  352  of  the 
Missouri  Revised  Statutes  for  1949 
and  has  a perpetual  existence.  It 
was  apparently  abandoned  about  1930 
and  now  another  group  of  persons  de- 
sire to  incorporate  under  the  same 
name  but  were  denied  corporate  ex- 
istence by  the  Secretary  of  State 
because  the  old  corporation  is  actual- 
ly still  in  existence,  even  though  it 
has  neglected  to  use  its  franchise. 

"In  an  early  case  it  was  held  that 
where  the  complaint  is  that  the  cor- 
poration, legally  organized,  has 
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ceased  to  exist  or  there  has  existed 
an  entire  non-user  of  corporate  fran- 
chises and  a neglect  to  choose  corpo- 
rate officers  for  a great  length  of 
time,  the  Corporation  itself  is  the 
proper  defendant  in  quo  warranto*. 

State  ex  inf.  Wear  vs.  Business  Men's 
Athletic  Club,  163  S.W.  901. 

"My  inquiry  is  as  to  the  question  of 
service  on  the  corporation.  Under  the 
above  circumstances,  the  only  service 
possible  would  be  by  publication  such 
as  is  provided  in  Section  351*555  which 
relates  to  the  dissolution  of  business 
corporations.  But  I find  no  statute  au- 
thorising such  service  by  publication 
on  benevolent  corporations  proceeded 
against  by  quo  warranto  as  provided  in 
Section  352.240. 

"Would  your  office  please  render  to  me 
an  opinion  on  the  following  questions: 

*1.  What  would  be  the  proper  method 
of  service  in  the  above  proceeding? 

"2.  If  the  proceeding  is  at  the  re- 
lation of  a private  person,  is  it 
necessary  to  first  secure  the  con- 
sent of  the  Circuit  Court  before 
filing  same? 

"I  shall  appreciate  your  opinion  on 
the  above  matters." 

Paragraph  4 of  Section  352.240,  RSMo  1949,  reads: 

"4.  And  it  shall  be  the  duty  of  the 
attorney  general,  or  circuit  or  prose- 
cuting attorney  of  the  proper  circuit 
or  county;  whenever  any  credible  per- 
son shall,  in  writing,  make  complaint 
to  him  upon  affidavit  of  information 
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and  belief,  that  any  corporation  formed  un- 
der thia  chapter  haa,  in  any  material  matter, 
willfully  misuaed,  or,  for  two  years  last 
past,  has  neglected  to  use  its  franchises, or 
has  otherwise  become  liable  to  forfeit  its 
charter,  to  inquire  diligently  into  the  grounds 
of  such  complaint,  and  upon  reasonable  cause 
shown  therefor,  to  institute  proceedings  by 
information  in  the  nature  of  a quo  warranto, 
looking  to  a dissolution  of  such  corporation 
and  a forfeiture  of  its  corporate  rights." 

Section  351*555,  R3Ko  1949,  reads: 

"Every  information  in  equity  for  the  dis- 
solution of  a corporation  shall  be  filed 
by  the  attorney  general  in  the  circuit 
court  of  the  city  or  county  in  which  the 
registered  office  of  the  corporation  is  situ- 
ated. Upon  the  filing  of  such  information  in 
equity,  summons  shall  issue,  which  summons 
shall  be  served  by  leaving  a copy  thereof  with 
any  officer  or  agent  of  such  corporation  if  he 
can  be  found  in  such  county.  In  case  a return 
is  made  thereon  that  no  officer  or  agent  of 
such  corporation  can  be  found  in  such  county, 
then  the  attorney  general  shall  cause  publi- 
cation to  be  made  in  some  newspaper  published 
in  the  county  where  the  registered  office 
of  the  corporation  is  situated,  containing 
a notice  of  the  pendency  of  such  suit,  the 
names  of  the  parties  thereto,  the  title 
of  the  court,  and  the  time  and  place  of 
the  return  of  the  summons.  The  attor- 
ney general  may  include  in  one  notice 
the  names  of  any  number  of  corporations 
against  which  informations  are  filed  re- 
turnable to  the  same  term  of  court.  The 
attorney  general  shall  cause  a copy  of 
such  notice  to  be  mailed  to  the  corpo- 
ration at  its  registered  office  within 
ten  days  after  the  first  publication 
thereof.  The  certificate  of  the  attorney 
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general  of  the  nailing  of  such  notice  shall 
be  prima  facie  evidence  thereof.  Such  no- 
tice shall  be  published  at  least  once  each 
week  for  three  successive  weeks,  and  the 
first  publication  thereof  may  begin  at  any 
time  after  the  return  is  filed.  Unless  a 
corporation  shall  have  been  served  with 
summons,  no  default  shall  be  taken  against 
it  at  any  term  of  court  which  begins  within 
thirty  days  after  the  first  publication 
of  such  notice.  The  cost  of  publication  of 
such  notice  shall  be  paid  by  the  state,  un- 
less the  decree  is  against  the  corporation 
and  such  cost  can  be  collected  from  it. 

The  cost  of  publication  shall  include  full 
payment  for  three  publications  of  such 
notice  and  for  the  certificate  of  the 
publisher  that  such  publication  was  made, 
and  shall  not  exceed  the  sum  of  ten  dol- 
lars and  in  addition  thereto  the  sum  of 
twenty-five  cents  for  each  corporation 
named  in  such  notice.  No  other  costs 
or  charges  shall  be  allowed  or  paid  for 
any  other  service  performed  with  relation 
to  such  information  in  equity." 

While  it  is  true  that  the  above  does  not  specifically 
mention  benevolent  corporations  we  believe  that  it  is  the 
clear  intent  of  the  statute  that  benevolent  corporations 
come  within  its  compass  as  to  the  matter  of  service. 

Since  no  service  would  be  possible  under  the  circum- 
stances set  forth  by  you  other  than  by  publication  we  be- 
lieve that  this  would  be  the  proper  manner  of  service  since 
there  are  no  officers  upon  whom  service  can  be  had.  If 
this  were  not  the  case  then  there  would  be  no  method  of  dis- 
solving such  a corporation  as  you  have  in  mind  and  we  cannot 
believe  that  our  law  would  be  inadequate  to  handle  situa- 
tions of  this  sort. 

As  to  your  second  question,  we  believe  that  a private 
individual  filing  such  a proceeding  as  is  here  under  dis- 
cussion must  obtain  leave  of  court.  In  the  case  of  State 
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ex  rel.  Stewart  v.  Mcllhany,  32  Mo.  379,  1*  c.  332,  the 
Missouri  Supreme  Court  stated: 

"Where  the  attorney  general  files  an 
information  ex  officio,  it  is  not 
necessary  for  him  to  obtain  the  leave 
of  the  court.  But  informations  at  the 
relation  of  private  persons,  whether 
under  the  statute  of  Anne  or  under 
our  statute,  or  exhibited  as  at  the 
common  law,  can  be  filed  only  by  leave 
of  the  court.  The  information  is  not 
granted  as  of  course,  but  depends  up- 
on the  sound  discretion  of  the  court 
under  the  circumstances  of  the  case." 

In  the  case  of  State  v.  Rose,  34  Mo.  19$,  l.c.  201, 
the  court  stated: 


■1.  There  is  no  doubt  about  the  juris- 
diction of  the  circuit  court.  It  is 
an  information  filed  by  the  prosecuting 
attorney  ex  officio.  Informations  by 
the  attorney  general  or  prosecuting 
attorney,  ex  officio,  may  be  filed 
without  leave,  as  a matter  of  course. 
Informations  by  either  officer,  at 
the  relation  of  an  individual,  must 
be  filed  by  leave  of  court.  State 
ex  rel.  Stewart  v.  Mcllhany,  32  Mo. 

332;  State  ex  rel.  v.  Hequembourg, 

33  Ko.  535;  State  ex  rel.  v.  Vail, 

53  Mo.  97;  State  ex  rel.  v.  Townley, 

56  Mo.  107." 


As  late  as  1945  the  Rose  case  was  cited  with  approval  in 
the  case  of  State  v.  Becitman,  353  Mo.  1015,  l.c.  1022. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  proper 
method  of  securing  service  upon  a benevolent  corporation 
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which  has  no  place  of  business  and  whose  officers  are  all 
deceased,  is  by  publication. 

It  is  the  further  opinion  of  this  department  that  in 
such  proceeding  by  a private  individual  leave  of  court 
must  first  be  obtained. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Hugh  P.  Williamson. 


Very  truly  yours, 

John  M.  Dalton 
Attorney  General 


HP* :1c 


SPECIAL  BENEFIT  Boundaries  of  special  benefit  assessment 

ASSESSMENT  ROAD  road  districts  of  non-township  organi- 

DISTRICTS:  zation  county  cannot  be  extended  by  method 

BOUNDARY  EXTENSION:  authorized  in  Section  233-155,  RSMo  ly4y, 

for  extension  of  boundaries  of  special 
city  or  town  district  of  non-township 
organization  counties.  Dissolution  of  a special  benefit  assess- 
ment road  district  of  non-township  organization  county  by  method 
authorized  in  Section  233-290  or  Section  233-295,  RSMo  1949, 
followed  by  the  organization  of  a new  enlarged  district  of  the 
same  kind,  not  effective  as  means  to  enlarge  boundaries  of  for- 
mer district,  but  effective  means  for  establishing  new  benefit 
assessment  district  with  certain  proposed  boundaries. 


January  28,  1957 


Honorable  Thomas  G.  Woolsey 


Proseouting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Mr.  Woolsey: 

Your  recent  request  for  our  legal  opinion  reads  as  follows: 

"Section  233.155  of  the  Missouri  Revised  Stat- 
utes , 1949 , provides  a method  and  manner  to 
extend  the  boundries  of  a Special  Road  Dis- 
trict within  which  is  located  a city,  town, 
or  village  containing  less  than  100,000  in- 
habitants. 


"Section  233.170  - 233.315,  both  inclusive, 
of  the  Missouri  Revised  Statutes,  1949,  ap- 
pear to  be  the  only  laws  governing  Special 
Road  Districts  in  counties  not  under  township 
organization  in  which  such  road  districts 
there  are  no  cities,  towns,  or  villages. 

Said  Section  containing  no  provision  to  ex- 
pand or  enlarge  the  boundries  of  such  dis- 
tricts. I would  appreciate  your  furnishing 
me  with  an  official  opinion  as  to  the  fol- 
lowing: 

"(1)  Are  the  provisions  of  Section  233.155 
of  the  Missouri  Revised  Statutes,  1949,  avail- 
able to  and  applicable  to  Special  Road  Dis- 
tricts in  counties  not  under  townsiiip  organi- 
zation and  in  which  suoh  road  districts  there 
are  no  cities,  towns,  or  villages? 
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"(2)  If  not,  is  the  only  means  available  to 
enlarge  the  boundrles  of  such  special  road 
district  a dissolution  of  the  district  fol- 
lowed by  the  creation  of  a new  and  different 
1*0 ad  district  with  the  new  desired  boundrles." 

Sections  233.170  to  233.315,  Inclusive,  RSMo  19^9,  are  in 
regar*d  to  the  organization,  powers,  duties  of  the  commissioners, 
and  methods  of  dissolution  of  special  benefit  assessment  road 
districts  in  non- township  organization  counties.  None  of  said 
sections  provide  a method  by  which  the  boundaries  of  such  a 
district  may  be  extended  in  order  to  take  in  additional  terri- 
tory. 


Sections  233.010  to  233.165,  inclusive,  RSMo  19^9,  are  in 
regard  to  the  organization,  powers,  duties  of  the  commissioners, 
and  certain  other  statutory  provisions  relating  to  special  eight 
mile  road  districts  in  non- township  organization  counties.  Among 
such  sections  is  Section  233.135,  which  contains  the  statutory 
procedure  for  extending  the  boundaries  of  such  a district. 

It  is  noted  that  no  statutory  method  exists  by  which  the 
boundaries  of  a benefit  assessment  district  may  be  enlarged. 
Section  233.133,  RSMo  1949,  applies  only  to  special  eight  mile 
districts  and  the  procedure  therein  authorized  for  enlarging 
the  boundaries  has  no  application  to  benefit  assessment  districts. 
Therefore,  our  answer  to  the  first  Inquiry  of  the  opinion  request 
is  in  the  negative. 

The  second  inquiry.  In  effect,  asks  that  If  the  answer  to 
the  first  inquiry  is  in  the  negative,  then  are  the  only  means 
available  for  enlarging  the  boundaries  of  a special  benefit 
assessment  district  by  a dissolution  of  said  district  followed 
by  the  creation  of  a new  and  different  district  with  the  desired 
boundaries. 

Sections  233.290  and  233.295,  RSMo  1949,  contain  separate 
and  different  methods  for  dissolving  a benefit  assessment  dis- 
trict, and  the  distinguishing  characteristics  of  each  procedure 
were  discussed  in  an  opinion  of  this  department  written  for  the 
Judges  of  the  Osage  County  Court  on  September  3,  1953.  A copy 
of  said  opinion  is  enclosed  for  your  consideration. 

If  a benefit  assessment  district  were  to  be  dissolved  as 
suggested  in  the  second  inquiry,  the  dissolution  must  be  in 
accordance  with  Sections  233.290  or  233.295,  these  are  the 
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only  statutes  authorizing  dissolution  of  such  districts. 

After  dissolution  under  either  procedure,  the  former  dis- 
trict would  be  legally  nonexistent  end,  even  though  a new 
district  of  the  same  kind  were  organized  from  the  same 
territory  together  with  new  territory  (desired  to  be  in- 
cluded in  the  former  district),  such  action  would  not  have 
the  effect  of  enlarging  the  boundaries  of  the  former  district, 
since  the  new  district  would  be  entirely  separate  and  have  no 
connection  whatsoever  with  the  original  district. 

While  the  boundaries  of  the  original  district  could  not 
be  enlarged  in  the  manner  suggested,  it  does  appear  that  the 
dissolution  of  the  old  district,  the  formation  of  the  seme 
kind  of  new  district  with  the  same  land  as  the  former  and 
such  additional  territory  as  might  be  desired,  would  for  all 
practical  purposes  accomplish  the  desired  results. 

00NCLUSI0N 

Therefore,  it  is  the  opinion  of  this  department  that  the 
boundaries  of  a special  benefit  assessment  road  district,  of  a 
county  not  under  township  organization,  cannot  be  extended  by 
following  the  procedure  authorized  by  Section  233.155,  RSMo 
19^9,  for  extension  of  the  boundaries  of  a special  city  or 
town  road  district  of  a county  not  under  township  organization. 

It  is  further  the  opinion  of  this  department  that  the  dis- 
solution of  a special  benefit  assessment  road  district  of  a 
county  not  under  township  organization,  in  accordance  with 
Section  233.290  or  233.295*  RSMo  19^9,  followed  by  the  organi- 
zation of  a new  enlarged  district  of  the  same  kind,  will  not 
have  the  effect  of  extending  the  boundaries  of  the  former  dis- 
trict, but  will  serve  as  an  effective  means  for  accomplishing 
the  results  desired  in  establishing  a special  benefit  assess- 
ment district  with  certain  proposed  boundaries. 

The  foregoing  opinion,  which  I hereby  approve , was  pre- 
pared by  my  assistant,  Paul  N.  Chitwood. 

Very  truly  yours. 


John  M.  Dalton 
Attorney  General 
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COUNTY  COURT:  The  county  court  of  Vernon  County,  Missouri  may 
COUNTY  PARKS:  appropriate  a sum  of  money,  not  to  exceed  five 

per  cent  of  the  county  revenue  fund,  for  the 
erection  of  a building  upon  land  donated  to  the 
county  for  county  park  and  recreational  purposes 


Honorable  Jamas  E.  Woodfill 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Missouri 


Dear  Sir: 


Your  recent  request  for  an  official  opinion  reads 
as  follows: 

"Tha  County  Court  of  Vernon  County, 

Missouri,  uas  asked  me  to  contact 
your  office  for  an  official  opinion 
concerning  the  interpretation  of 
Section  64*450  of  the  Missouri  Re- 
vised Statutes  of  1949* 

"The  Youth  Fair  Organisation  of  this 
county  i3  planning  on  giving  approxi- 
mately 40  acres  of  unimproved  land  to 
Vernon  County.  The  long  range  plan 
is  that  this  40  acres,  along  with  an 
adjoining  40  acres,  is  to  be  used  as 
a Public  Park  and  Fairgrounds.  The 
County  Court  has  this  year  planned 
to  appropriate  some  *3,500.00  for 
the  erection  of  a building  on  this 
property.  This  proposed  building  is 
to  be  primarily  used  by  the  Youth 
Fair  once  each  year  to  carry  on 
their  activities — including  the 
showing  of  their  exhibits.  The  rest 
of  the  year  the  building  would  be 
available  to  the  general  public* 

The  theory  of  this  proposed  appro- 
priation seem3  to  be  that  the  area 
will  sometime  in  the  future  become 
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a Public  Park  and  that  this  is  merely 
the  first  step,  hence  the  appropria- 
tion is  proper  under  Section  64 • 450. 

"There  is  in  my  mind  a serious  ques- 
tion as  to  whether  this  would  be  a 
proper  expense  under  this  section  of 
the  statutes.  It  seems  to  me  that  the 
proper  procedure  in  the  case  would  be 
to  proceed  under  Section  262. 500  of 
the  Missouri  Revised  Statutes,  this 
statute  calling  for  an  election. 

"I-iy  first  inquiry  is  whether  the  ex- 
pense 3et  out  above  i3  authorized 
under  Section  64.450. 

"If  this  expense  is  not  authorized  by 
said  section,  would  said  section  al- 
low the  County  Court  to  purchase  the 
tract  of  land  from  the  Youth  Fair 
Organization  and  develop  the  sane  into 
a County  Park,  permitting  the  Youth 
Fair  Organization  and  any  other  or- 
ganizations to  construct  their  own 
buildings  thereon  subject  to  the  ap- 
proval of  the  County  Court?" 

We  are  informed  that  the  land  in  question  has  been 
deeded  to  Vernon  County. 

Section  64*450,  RSMo  1949*  to  which  you  refer,  reads 
as  follows: 

"County  courts  in  ail  counties  in 
the  state  of  Missouri  may  set  aside 
five  per  cent  of  the  county  revenue 
fund  for  the  purchase  of  county 
parks  and  the  maintenance  thereof. 
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Titles  to  land  purchased  shall  be  taken 
in  the  name  of  the  county,  and  each  court 
is  authorized  to  set  aside  a sufficient 
amount  each  year  for  the  maintenance  of 
said  parks  when  purchased.** 

Section  262.500,  HSMo  1949,  to  which  you  refer,  pro- 
vides for  an  election  to  levy  a special  tax  *****  for 
the  purpose  of  encouraging,  promoting  and  improving  the 
livestock,  poultry,  agricultural,  horticultural,  mechani- 
cal fabrics  and  fine  arts,  products  and  articles  of  do- 
mestic industry,  and  the  exhibition  of  such  stock,  poultry 
articles  and  commodities,  at  the  district  or  county  fair 
held  in  such  county.” 

This  section  goes  on  to  provide  that  the  county  court 
may  purchase  grounds  and  erect  suitable  buildings  for  such 
fair  purposes. 

It  would  clearly  appear  that  the  erection  of  the  build- 
ing which  is  contemplated  on  this  ground  is  a proper  structure 
for  park  purposes.  In  the  case  of  Aquamsi  Land  Company  v. 

City  of  Cape  Girardeau,  142  S.W.  2d  332,  at  1.  c.  335*  the 
Missouri  Supreme  Court  stated: 

"Appellant* s brief  substantially 
quotes  the  following  definition 
of  a park  from  Williams  v.  Gallatin, 

229  N.Y.  248,  253,  128  N.E.  121,122, 

18  A.L.R.  1238,  1241:  * A park  is  a 
pleasure  ground  set  apart  for  recrea- 
tion of  the  public,  to  promote  its 
health  and  enjoyment.*  But  the 
brief  makes  no  reference  to  what 
follows  immediately  thereafter; 

*It  need  not,  and  should  not,  be  a 
mere  field  or  open  space,  but  no 
objects,  however  worthy,  * * * 
which  have  no  connection  with  park 
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purposes,  should  be  permitted  to 
encroach  upon  it  without  legis- 
lative authority  * * *.*  (Italics 
ours.)  Enumerating  structures 
which  do  have  a natural  connec- 
tion with  park  purposes,  and 
therefore  require  no  special 
legislative  sanction,  the  opin- 
ion says:  •Monuments  and  build- 
ings of  architectural  pretension 
which  attract  the  eye  and  divert 
the  mind  of  the  visitor,  floral 
and  horticultural  displays,  zo- 
ological gardens,  playing  grounds, 
and  even  restaurants  and  rest  houses, 
and  many  other  common  incidents  of  a 
pleasure  ground,  contribute  to  the 
use  and  enjoyment  of  the  park.  The 
end  of  all  such  embellishments  and 
conveniences  is  substantially  the 
same  public  good.  They  facilitate 
free  public  means  of  pleasure, 
recreation  and  amusement,  and  thus 
provide  for  the  welfare  of  the  com- 
munity. The  environment  must  be 
suitable  and  sightly  or  the  pleas- 
ure is  abated.  * * ** . " 

We  believe  that  the  county  court,  in  the  situation 
which  you  present,  nay  proceed  under  Section  64-450  pro- 
vided, of  course,  that  the  sum  of  money  appropriated  does 
not  exceed  five  per  cent  of  the  county  revenue  fund  which 
is  the  restriction  upon  expenditures  set  forth  in  Section 
64*450.  It  would  appear  that  Section  262*500  was  aimed 
at  an  entirely  different  purpose,  namely,  the  maintenance 
and  support  of  a county  or  district  fair.  This,  obviously, 
is  not  the  purpose  in  the  situation  which  you  present  but 
it  is  rather  the  object  in  that  case  to  establish  a county 
park.  We  believe  that  3uch  expenditure  by  the  county  court 
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would  be  legal  and  proper. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  coun- 
ty court  of  Vernon  County,  Missouri,  may  appropriate  a 
sum  of  money,  not  to  exceed  five  per  cent  of  the  county 
revenue  fund,  for  the  erection  of  a building  upon  land 
donated  to  the  county  for  county  park  and  recreational 
purposes. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Hugh  P.  Villiamson. 


Very  truly  yours, 


John  M.  Dalton 
Attorney  General 
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